Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


(c 


'\ 


REPORTS 


CASES  DECIDED 


Appellate  Court 


STATE  OF  INDIANA, 

WITH  TABLES  OF  CASES  REPORTED  AND  CITED,  TEXT-BOOKS 

CITED,   STATUTES  CITED  AND  CONSTRUED, 

AND  AN  INDEX 


GEO.  W.  Self, 

Ofticial  Reporter 
Sol.  H.   ESAREY,  Assistant  Reporter 


VOL.   45 


INDIANAPOUS; 


Copyright,  nineteen  hundred  eleven, 

BY  THE  STATE  OF  INDIANA. 

In  the  office  of  the  Librarian  of  Congress  at  Washington,  D.  C. 


SEP  22  1911 


CASES  REPORTED 


A 

Ackerman  v.  Hawkins 4S3 

Adams  v.  Merrill :5ir> 

A.  J.  Yawger  Co.  v.  Buttz <i50 

Anderson  Tool  Co.,  Baker  v.. Oil) 
Atklnsou,   Elliott  v *2Q0 


B 

Bailey  v.  Miller 475 

V.  Wilson 571 

Baker  v.  Anderson  Tool  Co.  .019 

V.  State,  ex  rel 713 

Barth   v.   Pittsburgh,  etc.,  R. 

Co 434 

Bash  &  Co.  V.  Sible 408 

Beaning   v.  South  Bend  Elec- 
tric Co 261 

Bent.  Workman  v 75 

Benton- W  a  r  r  e  n,   etc.,    Soc, 

Plaskett  V 358 

Biggs  V.  School  City  of  Mount 

Vernon 572 

Blum.  Vandalia  R.  Co.  v 697 

Board,  etc.,  v.  Zollman 184 

Boggs  V.  Boggs 397 

Boltz  T.  O'Conner 178 

Boos  V.  Siegmund 284 

Bottorff  V.  Bottorff 092 

Boyce  v.  Holloway. .  ^ 535 

V.  Royal  StoTe.  etc..  Co. 409 

Boyer  t.  Essington (»8'? 

V.     Indianapolis,     etc., 

Traction  Co. 683 

Bovles,  Wirrick  v 698 

Brackett,  Campbell  v 293 

Bradley.    Indianapolis    Foun- 
dry Co.  V 530 

Branstrator,  Ellison  v 307 

Britton,  Vancleef  v 388 

Brown,    City    of    Crawfordfl- 

vllle  V 592 

V.  Thompson  188 

Bruce,  Rooker  v 57 

Bnining,  Copeland  v 711 

Buffalo,  etc.,  Quarries  Co.  v. 
Davis 116 


Bufkins,  Southern  R.  Co.  v. .  SO 
Bush,  City  of  Cannelton  v. .  .638 
Buttz,  A.  J.  Yawger  Co.  V...659 


c 

Campbell  v.  Brackett 293 

Castle  V.  Clark 192 

Oathcart  v.  New  Durham  Tp.l02 
C.  Callahan  Co.  v.  Michael.. 215 
Chicago,  eta,  R.  Co.  v.  John- 
son  162 

Cincinnati,  etc.,  St.  R.  Co.  v. 

Cook 401 

Citizens  State  Bank  v.  Read.  158 
City  of  Cannelton  v.  Bush. .  .638 
City     of     Crawfordsville     v. 

Brown 592 

City  of  Fort  Wayne  v.  Merri- 

man 286 

City  of  Greenfield  v.  Roback.  70 
City  of  Indianapolis  v.  Mar- 
tin  250 

City   of   Kendallville,    Finley 

V 430 

City  of   Logansport   v.   Web- 
ster  490 

City  of  Tipton  v.  Freeman. . .  70 

Clark.  Castle  v 192 

Cleveland,  etc.,  R.  Co.  v.  Har- 
vey  153 

V.  Moore  58 

Clore  V.  Smith 340 

Cole  Carriapx^  Co.  v.  Hacker.  .308 

V.  Hornbeck 61 

Computing  Cheese  Cutter  Co. 

V.  Dunn 20 

Cook,  Cincinnati,  etc.,  St.  R. 

Co.  V 401 

V.  Ormsby    352 

Copeland  v.  Brunlng 711 

Cotton,    Lake   Erie,    etc.,    R. 

Co.  r 580 

Coulter   V.    Crawfordsville 

Trust  Oo 64 

C.  P.  Lesh  Paper  Co..  Mayer 

V 260 

Crawfordsville    Trust    Ca, 
Coulter  V 64 


(Hi) 


]V 


CASES  REPORTED. 


Cronln  v.  Zimmerman 712 

Curfmau,  McCaskey  Register 
Co.  V 207 

D 

Dammeier,  Reichers  v 208 

DaveiiiK)rt,  Doerlng  v 44*5 

Davis,  Buffalo,  etc.,  Quarries       , 

Co.  V ik; 

Deckard,  T-uderwood  v CtiMl 

Dedman.  Ragle  v (50:{ 

I>imuiett  Roberts  v r^m 

Dodd  V.  Shanton 877 

Dodge  V.  Lake  Shore,  etc.,  R. 

Co 2.S1 

Doeriiig  V.  Dnv^Miport 405 

Dressel  v.  Loljstein 50n 

Dudley,  State.  <'x  rel.,  v 074 

Dunlap    V.    Indiana    Union 

Traction  Co :347 

Dunn,  Computing  Cheese  Cut- 
ter Co.  V 20 

E 

Edwards,  Foor  v 250 

Elliott  V.  Atkinson 290 

Ellison  V.  Branstrator 307 

Equitable    Life    Assur.    Soc, 

etc..  V.  Stough 411 

Esslngton,    Boyer   v 083 

Evansville  Gas,  etc.,  Co.,  Ra- 

ley  V 049 


Farmers,  etc.,  Ins.  Co.  v.  Hill.OOn 
Finley  v.  City  of  Kendallvin«*.4:50 
Fisher,  Supreme  Tent,  etc.,  v. 41 9 

Flewier,  Tennyson  v Hi) 

Fletcher  v.   Nicholson :?75 

Foor  V.  Edwards 2r»9 

Fort    Wayne,    etc..    Traction 

Co.,  Fowler  v 441 

Fowler  v.   Fort  Wayne,  etc.. 

Traction  Co 441 

Fread,  Klemm  v 5S7 

Freeman,  City  of  Tipton  v . . .  70 

G 

Gaidry.  Holtz  v 4ir» 

Ganiard,  Indiana,  etc..  Oil  Co. 

V Oi:i 

Gilpin  V.  People's  Bank 52 

Gouldsborry.  Wiseman  v 077 


Green.  Selvage  v 042 

Griffith  V.  Sprowl 504 


H 


nacker.  Cole  CaiTiage  Co.  v.  .308 

Hampton  v.  Murphy 513 

Harmon  v.  IVrklns 83 

Harvey,    Cleveland,    etc.,    R. 

Co.  V 1.53 

Ilntliaway,  Weeks  v 190 

Hawkins,  Aekerman  v 483 

Hayes  v.  Martz 701 

Hazlewood,    Southern   R.   Co. 

V 478 

Ilelft.  Wulsclnicr  -Stewart 

Music  Co.  V 428 

Herr,  Layloii  v 203 

Ilersliey.  Lewis  v 104 

Hill,  Farmers,  etc.,  Ins.  Co.  v. 005 

V.  Hill 99 

V.  Ward   458 

Hollis.  Traylor  v 080 

Holloway,  Boyce  v 535 

.  R<»xroth  V 30 

Holtz  V.  Gaidry 415 

Hurnbeck,  Cole  Carriage  Co. 

V 01 

Hudspeth  v.  Kitchen 524 


I 


Illinois  Oil  Co..  Stahl  v 211 

Indiana,  etc..  Oil  Co.  v.  Gan- 
iard  013 

V.  Stewart  564 

Indiana    Match    Co.    v.    Ken- 
nedy  027 

Indiana   Tnion   Traction   Co., 

Dunlap  V 347 

V.  Ohne 032 

Iiuliauapolis,  etc.,    R.    Co.   v. 

Shea OaS 

Indianapolis,     etc.,     Traction 

Co.,  Boyer  v 0S3 

,  Mellette  v 88 

v.  New!)y   540 

IndianaiJolis,  etc..  Transit  Co. 

v.    Walsh 42 

Indianapolis   Foundry  Co.   v. 

Bradley 530 

Indianapolis  Mortar,  etc.,  Co., 

Small  V 100 

Indianapolis     Tracticm,     etc., 
Co.  V.  Ulrick 149 


CASES  REPORTED. 


Jennings  v.  Shertz 120 

Johnson,  Chicago,  etc.,  R.  Co. 

V 102 

Joseph  Schlitz  Brewing  Co.  t. 

Shlel G23 

K 

Kane,  Miami  Coal  Co.  v :?0! 

Kennedy,   Indiana  Match  Co. 

V (V27 

Kinder,  Thayer  v Ill 

Kitchen,  Hndsi^eth  v 524 

Klein  v.  Ninde 072 

Klemm  v.  Fread 587 

Klitzke,   Western  Union  Tel. 

Co.  y 550 

Knickerbocker    Ice    Co.    v. 

Smith 445 

Knights,  etc.,  Kunse  v 30 

Kunse  t.  Knights,  etc 30 


I^ke  Erie,  etc.,  R.  Co.  v.  Cot- 
ton  580 

I^ke     Shore,     etc.,     R.     Co., 

Dodge  V 2S1 

Layton  v.  llerr 203 

Lee  V.  Lee 045 

Lehman  v.  State,  ex  rel ^A) 

Lesh  Paper  Co,,  Mayer  v 250 

Lewis  V.  Hershey 104 

Lobsteln,  Dressel  v 595 

Landin,  Shelton  v 172 

M 

McBee,  Niagara  Oil  Co.  v 57G 

McCarthy.  O'Mara  v 147 

McCaskey     Register     Co.     v. 

Curfman : 297 

McGary  v.  Yeager omj 

Martin,  City  of  Indianar>oll.s 

V 250 

Martz,  Hayes  v 704 

Mayer  v.  C.  P.  Tiesh  Paper  Co.250 
Mellette  v.  Indianapolis,  etc., 

Traction  Co 88 

Merrill.  Adam.s  v 315 

M  e  r  r  I  ni  a  n.    City    of    Fort 

Wayne  v 280 

Miami  Coal  Co.  v.  Kane 391 

Michael.  C.  Callalian  Co.  v. .  .215 

Miller,  Bailey  v 475 

,  Vandalla  R.  Co.  v 300 


Mills,  Todd  y 471 

Minch,  Myer  v 495 

Moore,  Cleveland,  etc.,  R.  Co. 

V ,^»s 

Mnhn.  Vandaiia  R.  Co.  v 703 

Mun)hy,  Hampton  v 513 

Myer  v.  Minch 495 

N 

N  e  w  b  y,    Indianapolis,    etc.. 

Traction  Co.  v 540 

New  Durham  Tp.,  Cathcart  v.  102 
New  Long  Distance  Tel.  Co.  v. 

White 382 

Niagara  Oil  Co.  v.  McBee 57(5 

Nicholson,  Fletcher  v 375 

NInde,  Klein  v 672 

0 

Obendorf,  Saylor  v 430 

O'Oonner.  Boltz  v 178 

Ohne,    Indiana    Union    Trac- 
tion Co.  V 632 

O'Mara  v.  McCarthy 147 

Ormsby,  Cook  v 352 


Pahde  v.  Pate 146 

Pate,  Pahde  v 146 

Payne,  Terre  Haute  Traction, 

etc.,  Co.  V 132 

Peck,  Pittsburgh,  etc.,  R.  Co. 

V 712 

People's  Bank,  Gilpin  v 52 

Perkins,  Harmon  v 83 

Peters  v.  Peters 644 

Pethtel  V.  Pethtel 064 

Pittsburgh,  etc..  R.  Co.,  Barth 

V 434 

V.  Peck    712 

V.  Town  of  Remington. .  .561 

V.  Rogers  230 

V.  Wood 1 

Plaskett    V.    Ben  ton- Warren, 

etc.,    Soc 358 

Poetker  v.  Tindle 455 

R 

Raben,  Wasem  v 221 

Ragle  V.  Dedman 693 

Raley  v.  Evansville  Gas,  etc., 

Co 049 

Ramage  v.  Wilson 591) 


VI 


CASES  REPORTED. 


Read,  Citteens  State  Bank  v.l5S 

Record,   Wilson  v 371 

Reichers  v.  Dammeier 208 

Rexroth  v.  Holloway 3(5 

Roback,  City  of  Greenfield  v.  70 

Roberts  v.  Dimmett 566 

Rogers,    Pittsburgh,    etc.,    R. 

Co.  V 230 

Rooker  v.  Bruce 57 

Royal  Stove,  etc.,  Co.,  Boyce 

V 469 

S 

Saylor  v.  Obendorf 436 

S.  Bash  &  Co.  V.  SIble 40S 

Schlitz  Brewing  Co.  v.  Shiel.62a 
School  City  of  Mount  Vernon, 

Biggs  V 572 

Selvage  v.  Green 642 

Shanton,  Dodd  v 377 

Shea,  Indianapolis,  etc.,  R.  Co. 

V 608 

Shclton  V.  Lundin 172 

Sliertz,  Jennings  v 120 

Shiel,  Joseph  Schlitz  Brewing 

C<>.    V 62:3 

Sible,  S.  Bash  &  Co.  v 408 

Siegmund,  Boos  v 2.S4 

Small  V.  Indianapolis  Mortar, 

etc.,  Co 160 

Smith,  Clore  v 340 

,  Kniclierbocker  Ice  Co.  v.445 

.  Si)enwr  v 17 

.  Vandalla  R.  Co.  v 713 

South     Rend     Electric     Co., 

Beaiiing  v 261 

Southern  R.  Co.  v.  Bufklns..  80 

v.  Ilazlewood   478 

Spencer  v.  Smith 17 

Si)rowl,  Grlflith  v 504 

Stnhl  V.  Illinois  Oil  Co 211 

State,  ex  rol..  Baker  v 713 

,  V.  Dudley    674 

,  Lehman  v 3.?0 

Stewart,  Indiana,  etc..  Oil  Co. 

V 5ni 

Stough,  Equitable  Life  Assur. 

Soc,  etc.,  V 411 

Supreme  Tent,  etc.,  v.  Fisher.419 


Tennyson  v.  Fleener 50 

Terre   Haute    Traction,    etc., 

Co.  V.  Payne 132 

Thayer  v.  Kinder Ill 

Thompson,  Brown  v 188 


Tindle,  Poetker  v 455 

Todd  V.  Mills 471 

Town    of    Remington,    Pitts- 
burgh, etc.,  R.  Co.  V 56 J 

Traylor   v.    Hollis 680 


u 

Ulrick.  Indianapolis  Traction, 

etc.,  Co.  V 149 

Underwood  v.  Deckard 663 


Vancleef  v.  Britton 388 

Vandal  ia  R.  Co.  v.  Blum 697 

V.  Miller 3(>6 

V.  Muhn   703 

V.  Smith  713 

V.  Walker  702 


w 

Walker,  Vandalia  R.  Co.  v. .  .702 
W  a  1  s  h,    Indianapolis,    etc.. 

Transit  Co.  v 42 

Ward,  Hill  v 458 

Wasem  v.  Ral)en 221 

Webster,  City  of  Logansport 

V 490 

Weeks  v.  Hathaway 196 

Western    T^nion    Tol.    Co.    v. 

Klitzke 550 

White,    New    Lons:    Distance 

Tel.  Co.  V 382 

Wilson.  Bailey  v 571 

,  Ramage  v 599 

V.  Record 371 

Wirrick  v.  Boyk^s 698 

Wiseman  v.  Goiildsl)crry 677 

Wood,  Pittsburgh,  etc.,  R.  Co. 

V 1 

Workman  v.  Bent 75 

Wulschner-Stewart  Music  Co. 

V.  Helft 428 


Yawger  Co.  v.  Buttz 659 

Yeager,  McGary  v 696 


z 

Zimmerman.  Cronin  v 712 

Zollman,  Board,  etc.,  v 184 


CASES  CITED 


Abbot  V.  Oregon  R.,  etc.,  Co., 
4<J  Ore.  549 157 

Abney  v.  Kingsland  &  Co.,  10 
Ala.  355 682 

Acme  Fertilizer  Co.  v.  State, 
34  Ind.  App.  347 2G1.  C41 

Adams  v.   Akerlund,   1(18    111. 

032 au 

V.  Decker,  34  III.  App.  17.170 

Aetna  Life  Ins.  €o.  v.  Bock- 
ting,  :59  Ind.  App.  580 6C)S 

Akers  v.  Ilite,  94  Pa.  St.  3J)4.415 
Albany    Land    Co.   v.    Rickel, 
162  lud.  222 547 

Alcorn  v.  Morgan,  77  Ind.  184 
434  J 

A 1  ien '  v!  Cra f t,   109  ind!  470 

048.r>40 

V.  Kersey.  104  Ind.  1 2:a 

V.Rice,  10  Ind.  App.  572.314 

V.  Studebaker  Bros.  Mfg. 


Co.,  152  Ind.  406 401 

American,   etc..   Glass  Co.   v. 

Indiana,    etc..    Oil    Co.,    37 

Ind.  App.  439 617 

American,  etc..  Watch  Co.  v. 

I'nitetl    States   Watch   Co., 

173  Mass.  85 25 

American  Ins.  Co.  v.  Gibson, 

104  Ind.  336 498 

American  Rolling  Mill  Co.  v. 

ITullinger,  161  Ind.  673 393 

American    Tel.,    etc.,    Co.    v. 

Green.  164  Ind.  349 37,  40 

Amidon  v.  GaflP,  24  Ind.  128.. 680 
Araniidown  v.  Granite  Bank, 

«  Allen  (Mass.)  2S5 477 

Amos   V.   Amos,   117   Ind.    19 

344,  591 

Anderson     v.     Citizens     Nat. 

Bank,  38  Ind.  App.  190 225 

V.  Scholey,  114  Ind.  553. .140 

Andrews  v.  Marshall  Cream- 
ery Co.,  118  Iowa  595.  .219, 220 
Armstrong  v.  Hufty.  156  Ind. 

606 520, 521, 524,  657 

V.  State,  30  Fla.  170 679 

Arnold  v.  Rock  River,  etc.,  R. 

Co.,  5  Duer  207 55 

Atkinson  v.  Wabash  R.  Co., 

143  Ind.  501 313 


Atlas  Assur.  Co.  v.  Atlas  Ins. 
Co.,  138  Iowa  228 24 

V. ,    15  L.   R.  A.    (N. 

S.)  025  note 27 

Atlas  Engine  Works  v.  Ran- 
dall, 100  Ind.  293 U^ 

Aurora,  etc.,  R.  Co.  v.  Har- 
vey. 178  III.  477 38 

Austin  V.  Davis,  128  Ind.  472.125 

Avery  v.  Akins,  74  Ind.  283.  ..205 

V.  Nordyke     &     Marmon 

(3o.,  104  Ind.  186 82 

Axton  V.  Carter,  141  Ind.  072.521 


Bailey  v.  Miller,  45  Ind.  App. 

475 572 

V.  Sanger,  108  Ind.  204.  .70S 

Baker    v.    Gowlaud,    37    Ind. 

App.  3(54 49,  445,  078 

V.  leathers.  3  Ind.  558.  ..082 

Baldwin    v.    Fa  can,    83    Ind, 

447 46i 

Ballentlne  v.  Rol)ins()n,  46  Pa. 

St.  177    129 

Baltimore,  etc.,  R.  Co.  v.  liar- 
bin,  100  Ind.  441 584 

V.  State,  ex  rel.,  33  Md. 

542 355 

V.Walsh,    17    Ind.    App. 

505 83 

Banta  v.  Smith,  41  Ind.  App. 

364 520 

Barber  v.  Barl)er,  140  Ind.  390 

599 

Barnett  v.  Bryce  Furnace  Co., 

157  Ind.  572 549 

V.  Gluting,    3    Ind.    App. 

415 170 

V.  Harshbarger,  105  Ind. 

410 108 

Bartlett  v.   Burden,    11    Ind. 

App.  419 621 

Barton     v.     KImmerley,     165 

Ind.  609 522 

Bash  V.  Hill,  62  111.  216 176 

Bassett  v.  Avery,  15  Ohio  St. 

299 460,461 

Bateman  v.  Bennett,  31  Ind* 

App.  277 381 

Baum  V.  Thorns,  150  Ind.  378.311 


(vii) 


VIU 


CASES  CITED. 


H<»ar-li  V.  Rarltan,  etc.,  U.  Co., 

»S  t       ^ .       X  •      'Xf  J  I   m    m   •    t   ,    *   9    m  m   •   a    »   a    »   \  ^*i 

Bedford  Belt  R.  Co.  v.  Brown, 

142  Ind.  itTtU 'M4 

V.  McDonald,      17     I  u  d. 

App.  4*J2 481 

Ifeedle  v.   State,  ex   rel.,   02 

Ind.  26 ,W. 

Beeman    v.    State,   ex   rel.,   5 

Blackf.    Mm KXi 

Belleville  Stone  Co.  v.  Mcwn- 

( y,  CI  N.  J.  L.  25:] 452 

r»ennett  v.  I»ul8vine,  etc.,  U. 

Co.,  102  U.  8.  577 276 

Benson    v.    Baltimore    Trac- 
tion Co.,  77  Md.  535 276 

B<'rkenieier  v.   State,  ex  rel., 

44  Ind.  App.  1 713 

BesBler  v.  Laughlin,  l<i8  Ind. 

liH :^54,  355,  356 

Bipolow     V.     Berkshire    Life 

Ins.  Co.,  93  U.  S.  2S4 34 

BIffKS  V.  McCarty.  86  Ind.  352.709 
Billlnps  V.  Accident  Ins.  Co., 

(54  Vt.  78 34 

B I  rm  Inch  a  m     W  a  t  e  r- Works 

Co.  V.  Hubbard,  S5  Ala.  179.  41 
Black  V.  Ilersch,  18  Ind.  342.  19 
Blair  V.  Curry,  150  Ind.  99. .  .201 
Blake  v.   MInkner,    136    Ind. 

418 654 

Bloomer  v.  Gray,  10  Ind.  App. 

320 183 

Blythe  v.  Hinckley,  127  Cal. 

431 334 

V. ,  180  U.  S.  333 336 

Board,    etc.,    v.    Babcock,    33 

Ind.  App.  349 258 

V.  Chapman,  22  Ind.  App. 

60 258 

V.  Chipps,  131  Ind.  56... 

288,374 

V.  Hunter,  161  Ind.  478.. 258 

V.  Isenberg,  10  Okla.  378 

38 


V.Mowbray,  160  Ind.  10.258 

V.  Mutchler,  137  Ind.  140.355 

V.Nichols,  139  Ind.  611.. 311 

V.  Pollard,  153  Ind.  371 .  .258 

V.  Uedlfer,   32  Ind.  App. 

93 9 

♦ 

Bopgess  V.  Rlehards's  Admr., 
39  \V.  Va.  567 229 

Bolds  V.  Woods,  9  Ind.  App. 
657 181 

Bomgardner  v.  Andrews,  55 
Iowa  638 143 

Booker  v.  Tarwater,  138  Ind. 


Boos  V.  Morgan,  130  Ind.  .305.314 
Borders  v.  Wiiliauis,  155  Ind. 

36 440 

Bradburj'  v.  Goodwin,  108 

Ind.  280 140 

Bradley  v.  State,  31  Ind.  492.143 
Branch  v.  Faust,  115  Ind.  464.  64 
Branson    v.    Studa baker,    133 

Ind.   147 594 

Bray  v.   Miles,  23   Ind.  App. 

432 3215 

Brickey  v.  Irwin,  122  Ind.  51.429 
Bridjjnian  v.  Steamboat  Em- 
ily. IS  Iowa  509 12 

Brings  v.   New  York  Central 

R.  Co.,  28  Barb.  (N.  Y.)  515 

13 

Brinkman  v.   Jones,  44  Wis. 

498 202 

Broschart  v.  Tuttle,  59  Conn. 

1 396 

Brower    v.    Supreme    Lodge, 

etc.,  74  Mo.  App.  490 34 

Brown  v.  Bernhamer,  159  Ind. 

538 9 

V.Foster,  113  Mass.  136.417 

V.  Maple  wood     Cemetery 

Assn.,  85  Minn.  498 107 

V.  Yaryan,  74  Ind.  305.  ..100 


38: 


323 


Bruce  v.  BIssell.  119  Ind.  525.343 
Brunson   v.    Henry,    140  Ind. 

455 304 

Brush    Electric,    etc.,    Co.    v. 

Kelley.  126  Ind.  220 79 

Bryan  v.  Uland,  101  Ind.  477 

205.206 

Bryson    v.    Collmer,    33    Ind. 

App.  494 108 

Buchanan    v.    Milligan,    108 

Ind.  433 688 

Buclier  v.  City  of  South  Bend, 

20  Ind.  App.  177 288 

Buckeye  Mfg.  Co.  v.  Woolley, 

etc.,  Works,  26  Ind.  App.  7.304 
Buehner  Chair  Co.  v.  Feulner, 

28  Ind.  App.  479 393 

Bumgardner  v.   Edwards,   85 

Ind.  117 381 

Bunnell  v.  Studebaker,  88  Ind. 

338 683 

Burget   V.   MerrItt,    155   Ind. 

143 205,381,382 

Burk  V.  Taylor,  103  Ind.  399.. 311 
Burkam  v.  Ohio,  etc.,  R.  Co., 

122  Ind.  344 170 

Burke    v.    Barrett,    31    Ind. 

App.   a35 344 

v.  Dulaney.  153  U.  S.  228.306 

Burnley  v.  Tufts,  66  Miss.  48.  56 


CASES  CITED. 


IX 


Burr  V.  Smith,  152  Ind.  409.  .683 
Burt   V.    Iloettinger,   28   Ind. 

214 326 

Burton  v.  Carnabau.  38  Ind. 

App.  612 648 

V.Morrow,  13:5  Ind.  221.118 

Bntler  v.  St.  Louis  Life  Ins. 

Co.,  45  Iowa  93 143 

Cairo,  etc.,  R.  Co.  v.  Stevens, 

•23  Ind.  278 433 

C^alhoon  v.  Atchison,  4  Bush. 

261 126 

California    Fig  Syrup  Co.  v. 

Improved    Fig    Syrup    Co., 

51  Fed.  296 24 

Callan   &   Co.  v.   Hanson,  86 

Iowa  420 142 

Campbell     v.    Bradford,    166 

Ind.   451 344,346 

Can  field  v.  State,  ex  rel.,  56 

Ind.   168 106 

Cargar  v.  Fee,  140  Ind.  572..  0 
Carr     v.     Huntington     Light. 

etc.,  Co..  33  Ind.  App.  1 604 

Carren   v.    McNulty,   7    Gray 

139 417 

Carson   v.   McCasIin,  <J0   Ind. 

334 321 

Carter  v.  Carter,  101  Ind.  450.127 
Ca^^•er  v.  Smith,  90  Ind.  222.257 
Central,   rtc    R.    Co.   v.    Fo- 

Rhee,  125  Ala.  100 655 

V.  Morris,  68  Tex.  49 11 

Central    Trust    Co.,    etc..    v. 

East  Tenn.,  etc.,  R.  Co.,  59 

Fed.  523 86 

Chamberlain  v.  City  of  Evans- 

ville,  77  Ind.  542 257 

V.  Runkle,   28    Ind.    App. 

599 325,  327,  328 

Chambers  v.  City  of  St  IjOuIs, 

29  Mo.  543 37 

V.  McLean,  24  Pa.  Super. 

Ct   567 404 

Chapman   v.    Wight,    79   Me. 

595. 54 

Chase  v.  Van  Meter,  140  Ind. 

321 314 

Chicago,  etc..  R.  Co.  v.  Bark- 
er, 169  Ind.  670 450 

V.  Barnes,  1(U  Ind.  143.. (V^l 

V.  Croy,  33  Ind.  App.  461 

3t;s 

v.Dinius,  170  Ind.  222.. 273 

V.  Eisert  127  Ind.  156. . .  171 

V.  Hall.  1.T5  Ind.  01 611 

V.  Iloy.  119  Ind.  493 IDS 

V.  People,  67  111.  11 16 


Chicago,  etc.,  R.  Co.  v.  Sut- 
ton, 130  Ind.  40,-» 497 

V.Thomas.  l.V)  lud.  6:M..  61 

V.  Vandenberg,    164    Ind. 

470 275 

V.  Vert,  24  Ind.  App.  78.  .70:^ 

V.  Walton,  165  Ind.  253.  .700 

V.  Whiting,    etc..    St    R. 

Co..  139  Ind.  297 444 

v.Wolcott,   141   Ind.  267 

11.13.16 

V.  Wood,    30    Ind.    App. 

650 368 

Chicago  R.  Equipment  Co.  v. 

Merchants  Bank,  136  U.  S. 

268 56 

Chirac  v.  Lessee  of  Chirac,  2 

Wheat    259 335.338 

Chism  V.   Schlpper,  28  Cent 

L.  J.  160,  note 417 

Choate  v.  Stevens,  116  Mich. 

28 56 

Christian    v.    Highlands,    32 

Ind.  App.  104 572 

Church  V.  Shanklin,  17  L.  K. 

A.  207,  note 417 

Cincinnati,   etc..   Railroad  v. 

Shera,  36  Ind.  App.  315 579 

Cincinnati,    etc.,    R.    Co.    v. 

Grames,  136  Ind.  39 5S5 

v.  Pearce,  28  Ind.  502...  304 

V.  Smock,  133  Ind.  411.. 545 

Cincinnati,  etc.,  St  R.  Co.  v. 

Stable,  37  Ind.  App.  539... 697 
Citizens  St.  R.  Co.  v.  Batley, 

159  Ind.  368 155 

V.  Ilamer,   29   Ind.   App. 

426 14 

V.  Jolly,  161  Ind.  80 584 

City  Council,  etc.,  v.  Sween- 
ey, 44  Ga.  4(53 258 

City  of  Anderson  v.  Fleming, 

160  Ind.  597 79 

City  of  Atchison  v.  Challiss,  9 

Kan.  vm 433 

V.  King,  9  Kan.  550 246 

City  of  Aurora  v.  Bitner,  100 

Ind.  :»06 79 

City  of  Brazil  v.  McBride,  69 

Ind.  244 258 

City    of    Columbia    City    v. 

linngolir,  20  Ind.  App.  395.  78 
City  of  Columbus  v.   Strass- 

ner,  124  Ind.  482 79 

City     of     Crawfordsville     v. 

Hays,  42  Ind.  200 575 

City   of    Fort    Wayne   v.   De 

Witt  47  Ind.  391 72 


CASES  CITED. 


CMty   of  Franklin   v.   Harter, 

127  Ind.  44G 71' 

City  of  Go8hen   v.   England. 

110  Ind.  3«8 685 

City  of  Huntington  v.  Burke, 

21  Ind.  Api).  f'^yVy 70 

V.  McClurg.  22  Ind.  Api). 

2(51 79 

—  V.  Steuien,   37    Ind.   App. 

rir>:{ o 

—  -  V.  Stnher,    41    Ind.    Ai)p. 
171 7;{ 

City  of  Imliansipolis  v.  Cuu- 

ley,  IVA  Ind.  .'404 ir)2 

V.  KingHlniry,     101      Ind. 

200 170 

V.  Mitchell,  27  Ind.  Apj). 

580 7s 

V.  Soott,  72  Ind.  im rAr* 

City  of  Jeffersonville  v.  My- 
ers, 2  Ind.  App.  532 irt7 

City  of   Lognn.sport  v.   Dick, 

70  Ind.  ($5 70 

V.Jordan,  171  Ind.  121. .20<) 

City  of  Mic'liigan  City  v.  Kal- 

lance,  123  Ind.  .334 70 

City   of   Noble8ville   v.    Lake 

Erie,  etc.,  K.  Co..  130  Ind.  1 

170 

City  of  Valparaiso  v.  Adam.s, 

123  Ind.  250 1«7 

City  of  Vinceinies  v.  Citizens 

Gas  Light  (Vi..  132  Ind.  114.(521 
V.  gspees,    35    Ind.    App. 

;iSO 72,74 

Clanln  v.  Esterly  Harvesting 

Mach.  Co.,  IIH  Ind.  372 55 

Clark    V.    Jeffersonville,    etc., 

R.  Co.,  44  Ind.  248 

312,313,701 

Clark  County  Cement  Co.  v. 

Wright,  10  Ind.  App.  030.  .244 
Clarke  v.  Equitable  Life,  etc., 

Society,  US  Fed.  374 34 

V.Merrill,  51  N.  H.  415. .210 

Clayi>ool  V.  Gish,  108  Ind.  424.  10 
V.  Wlgmope,  34  Ind.  App. 

35 356 

('level and,  etc.,  R.  Co.  v.  Bak- 
er, 24  Ind.  Api>.  152 374 

V.  Bergschicker,  162  Ind. 

108 6.^5 

v.CloRser,  126  Ind.  348..  37 

V.  Hadley,  170  Ind.  204.  .586 

V.  Heath.  22  Ind.  Ajip.  47.(137 

V.  Penketh,  27  Ind.  App. 

210 13 

V.  Snow,    37    Ind.    Ai>p. 

tv46 070 


Cleveland,  etc.,  R.  Co.  v.  Van 

Natta,  44  Ind.  App.  60S. .  .549 
Clifford  V.  Meyer,  6  Ind.  App. 

633 59,176.180 

Coan  V.  Clow,  83  Ind.  417 160 

Coffinberry  v.  McClellan,  104 

Ind.   131 64 

Cold  Blast  Trans.  Co.  v.  Kan- 
sas City  B(.It,  etc.,  Co.,  114 

Fed.    77 470 

(V)Ie  V.  (Jray,  130  Ind.  31MJ...304 
Collins  V.  BnnllMiry,  64Me.  37.  56 
V.  City  of  Waltham,  151 

Mass    106 4;« 

V.  Williams,  21  Ind.  App. 

227 110 

Commercial  T<»1.  Co.  v.  Smith, 

47  Hun  404 125 

Connnissioners,  etc.,  v.  Moos- 

ta,  01  Mich.  140 3S 

Compton  V.  Pruftt,  88  Ind.  171 

522 

Computing  Scale  Co.  v.  Stand- 
ard,   etc..    Scale    Co.,    US 

Fed.    0G6 2S 

Conant     v.     National     State 

Bank,  121   Ind.  323 ;.^5 

(\vnn  V.  Conn,  57  Ind.  323... 308 
Connor  v.  Andrews  Land,  etc., 

Co.,  1(>2  Ind.  .3.38 201 

Conrad   v.    ILansen,    171   Ind. 

43 556 

(Nmsumers  (Jas  Trust  Co.  v. 

Ink,  163  Ind.  174 618 

V.Worth,  16,3  Ind.  141.. 

617,618 

Continental  Nat.  Bank  v.  Mc- 

Geoch,  73  Wis.  332 54 

Cooper  V.  Griffin,  13  Ind.  App. 

212 464 

V.  Ham,  40  Ind.  303 

220.229 

Copeland  v.  Bruning.  44  Ind. 

App.  405 711 

Coppage  v.  Gregg,  127  Ind. 

350 30 

Coppins  V.  New  York,  etc.,  R. 

Co.,  122  N.  Y.  557 355 

Corey   v.    Springer,    1.3S    Ind. 

506 ,342,  344.  345 

Cotti-ell  V.  Griffitts,  57  L.  R. 

A.  332,  note 381 

Cox  V.  Bank  of  Westfleld,  18 

Ind.  App.  248 621 

V.  Haun.  127  Ind.  .325.  .  ..17(; 

V.  Louisville,  etc..  U.  Co.. 

IS  Ind.  17S 170 

Coy  V.  Indianapolis  Gas  Co., 

146  lud.  655 356 


CASES  CITED. 


XI 


Crassen  v.  Swoveland,  22  lud. 

427 201,202 

Crawford   v.    Shaw,    18    Ind. 
495 494 

Cristy  v.  Holmes,  57  Ind.  314.  80 
Croker   v.    Hoffmau,   48    Ind. 

207 189 

Cromwell  v.  County  of  Sac,  1M> 

U.  S.  r^l 462 

Croniu  v.  Zimmerman,  44  Ind. 

App.   118 712 

Crosby  v.  Pierce,  25  Ind.  App. 

108 .244 

Crum  V.  State,  148  Ind.  401.. 545 
Cruzan  v.  Smith,  41  Ind.  288.481 
Culley  V.  Jones,  1G4  Ind.  168.181 
Ciimminps     v.     Stearns,     101 

Mass.  506 326 

Curran  v.  Curran,  40  Ind.  473 

482 

Curtis  V.  Glbney,  59  Md.  131.120 
Cushman  v.  Cloverland  Coal, 

etc.,  Co.,  170  Ind.  402 214 


Dadirrlan    v.    Yacubian,    98 

Fed.    872 29 

Damon  v.  Inhabitants  of  Scit- 

uate,  119  Mass.  66 396 

Daugherty  v.  Rogers,  119  Ind. 

254 648 

Davidson   v.  Bates,   111   Ind- 

391 344,521 

v.Koehler,  76  Ind.  398.  .343 

Davis  V.  Davis.  36  Ind.  160.  .594 
V. ,  85  Ind,  157 110 


v.  Mercer     Lumber     Co., 


164  Ind.  413..  354,  356, 393, 438 
—  V.Montgomery,   123  Ind. 

587 621 

V.  Talbot,  137  Ind.  235. .  37 


Davis    Coal    Co.    v.    Polland, 

158  Ind.  607 393,  396 

Day  V.  Cleveland,  etc.,  R.  Co., 

137  Ind.  206 94 

Dearborn  v.  Batten,  64  N.  H. 

568 39 

Dearmond    v.    Dearmond,    10 

Ind.   191 667 

Decker  v.  Gardner,  124  N.  Y, 

334 86 

Delashman  v.  Berry,  20  Mich. 

292 219 

Delaware,  etc..  Canal  Co.  v. 

Clark,  13  Wall.  311 25, 29 

Delaware,    etc.,    Tel.    Co.    v. 

FIske,  40  Ind.  App.  348 

49,445,^503 


Dennett  v.  Dennett,  40  N.  H. 

498 70S 

Dennis    v.    Union    Mut    Life 

Ins.  Co.,  84  Cal.  570 34 

Denvier     Life     Ins.     Co.     v. 

Crane,  19  Colo.  App.  191... 414 
De   Ruiter   v.   De  Ruiter,  28 

Ind.  App.  9 399 

Diamond   Block    Coal   Co.    v. 

Cuthbertson,  166  Ind.  290. 

396,467 

Dill  V.  Fraze,  169  Ind.  53 21. '» 

V.  Maruion,  164  Ind.  507.450 

Din  ins  v.  Lahr,  36  Ind.  App. 

425 201 

Diven    V.    Johnson,    117    Ind. 

512 304 

Dodson  V.  Mc Adams,  96  N.  C. 

140 101 

Doebler's  Appeal,  64  Pa.   St. 

9 647 

Doherty  v.  Perry.  38  Ind.  15.  55 
Donaldson   v.    State,   ex    rel.. 

167  Ind.  553 335,  .'«(> 

Doreu  v.  Gillum,  136  Ind.  134.321 

V.  Lupton.  154  Ind.  396.  .160 

Douglas      V.      Knickerbocker 

Life  Ins.  Co.,  83  N.  Y.  492.  34 
Drai»er  v.  Evansville,  etc.,  R. 

Co.,  165  Ind.  117 157 

Dudley  v.   State,  ex  rel.,  40 

Ind.  App.  74 675 

Duffy  v.  Carman,  3  Ind.  App. 

207 374 

Duff)ur    V.    Dufour,    28    Ind. 

421 376,377 

Dunshee  v.  Grundy,  15  Gray 

.•514 191 

I)u   Souchet  V.  Dutcher,   113 

Ind,   249 545 

Dnzau  v.  Myers,  30  Ind.  App. 


227 


401 

Dyer    v.    Eldrldge,    l.*^6    Ind. 
654 202 


Eastland  v.  Longshorn,  1 
Nott.  &  McC.  •194 426 

Eckhert  v.  Ellis,  26  Hun  663.460 

Edwards  v.  Beall,  75  Ind.  401.321 

Efroymson  v.  Smith,  29  Ind. 
App.   451 374 

Egbert  v.  Lake  Shore,  etc.,  R. 
Co.,  6  Ind.  App.  350. .  .167, 168 

Elgin  Butter  Co.  v.  Elgin 
Creamery  Co.,  155  111.  127.  25 

Elgin  Nat.  Watch  Co.  v.  Illi- 
nois Watch  Case  Co..  179  U. 
S.  665 25 


Xll 


CASES  CITED. 


Klliott   V.   Baker,   194   Mass. 

51S 510,511 

lOllis  V.  Bassett,  128  Ind.  118.254 
I'JliHon     V.     Hranstrator,     34 

Iml.  App.  410 310 

Eiiibree  v.  Emerson,  37  Ind. 

App.   10 2m 

Engel  thaler    v.     Engelthaler, 

imi  III.  230 (J48 

English    V.    Chicago,    etc.,    U. 

(\)..  24  Fed.  906 1)5,  [H\ 

v.Reed,  97  Ga.  477 38 

Erhnrt  v.  Farmers  Creamery, 

148  Ind.  79 621 

Erie     Crawford    Oil     Co.     v. 

Meeks,  40  Ind.  App.  15(i...214 
Espeulaub    v.    Ellis,    34    Ind. 

App.   163 355 

Evniis  V.  Dunlap.  36Ind.  Api). 

IDS 322,  32:},  327.  32S,  32?) 

-v.  State,  150  Ind.  651. .  ..401 

Evansville,    etc.,    R.     Co.     v. 

Bailey,  43  Ind.  App.  15;i...277 
V.Butts,    26    Ind.    App. 

418 703 

V.  Charlton,  6  Ind.  App. 

56 171 

V.  Huffman,  32  Ind.  App. 

425 368 

Evansville    Gas,    etc.,    Co.    v. 

Ualey,  38  Ind.  App.  342 

651.657 

Evansville  Hoop,  etc.,  Co.  v. 

Bailey,  43  Ind.  App.  153... .354 
Everett  Piano  Co.  v.  Bash,  31 

Ind.  App.  498 5W 

Everitt    V.    Bassler,    25    Ind. 

App.  303 125 

Exon  V.  Dancke,  24  Ore.  110.202 


Fairbanks  v.  Meyers,  98  Ind. 

92 12,5,126 

Fairdough  v.  Pavia,  9  Exch. 

689 460 

Fancourt  v.  Tliorne,  9  Q.  B. 

312 55 

Farrell  v.  LaFayette  LuhiIht, 

etc.,  Co.,  12  Ind.  Apji.  326.  .577 
Fay  V.  Chicago,  etc.,  li.  Co.. 

72  Minn.  192 £W,  95 

Felt  V.  East  Chicago,  etc.,  Co., 

27  Ind.  App.  494 401 

Ferris  v.  American  Brewing 

Co.,  155  Ind.  5.39 436 

V.  Udell,  139  Ind.  579. .. .  64 

Fifer  V.  Rachels,  27  Ind.  App. 

654 66S 

V. ,  37  Ind.  App.  375.667 


Fifth  Ave.  Sav.  Bank  v.  Coop- 
er, 19  Ind.  App.  13. 157 

Filer  V.  New  York  Cent.  R. 
Co.,  49  X.  Y.  42 143 

Finance  Co.,  etc.,  v.  Charles- 
ton, etc.,  R.  Co.,  46  Fed. 
50S 86 

Findlay  v.  I^ewls,  148  Ind. 
429 498 

FIreman*s  Fund  Ins.  Co.  v. 
Dunn,  22  Ind.  App.  332.667, 693 

V,  Finkeistein,    164    Ind. 

376 422 

First  Nat.  Bank  v.  Beach,  34 
Ind.  App.  80 80,467 

V.  Gary,  18  S.  C.  282. . . .  56 

V.Lang,  94  Minn.  261... 494 

V.  Ruhl,  122  Ind.  279 460 

First  Nat.  Bank,  etc.,  v.  Al- 
ton, 60  Conn.  402 54 

V.  Slaughter,  98  Ala.  602.  56 

V.  United      States,      etc.. 

Tile,  Co..  105  Ind.  227 113 

Fischer  v.  Beli,  91  Ind.  243.  .176 

V.  Bush,     122     Ind.     315 

521,522 

Fitch  V.  Long,  29  Ind.  App. 
463 594 

Fletcher  v.  Crist,  139  Ind.  121 
312 

Fort  Wayne,  etc.,  R.  Co.  v. 
McDonald,  48  Ind.  241 482 

Fort  Worth,  etc.,  R.  Co.  v. 
Daggett,  87  Tex.  322 13 

Foster  v.  Bemis  Indianapolis 
Bag  Co.,  KS  Ind.  351 98 

V.  Leininger,  33  Ind.  App. 

669 126,127 

Fountain  County  Coal,  etc., 
Co.  V.  Becklehelmer,  102 
Ind.   76 329 

Fowler  v.  Duhme,  143  Ind. 
248 r»8,342 

Fralich  v.  Barlow,  25  Ind. 
App.  383 401 

Franklin  Ins.  Co.  V.  Hum- 
phrey, 65  Ind.  549 30 

Frenzel  v.  Miller,  37  Ind.  1.  .183 

Fry  V.  Lawson,  32  Ind.  App. 
3g^^  ^  ^ gg-j 

Fuller  VV  Huff,'  104  Fed.  141 ! !  29 


Gaar,  Scott  &  Co.  v.  Shaffer, 
139  Ind.  191 683 

Gadbury  v.  Ohio,  etc..  Gas 
Co.,  162  Ind.  9. . .  .215,  603, 604 

Gemmer  v.  Hunter.  35  Ind. 
App.  501 305 


CASES  CITED. 


xiu 


Geno  V.  Fall  Mountain  Paper 

Co.,  68  Vt.  568 39 

Georgia  R..  etc.,  Co.  v.  Smith, 

S3  Ga.  626 126 

Gorman    Ins.    Co.    v.    Davis, 

(Ark.),  12  S.  W.  155 415 

(^(tclieii    &    Martin    Lamber, 

etc.,    Co.    V.    Des    Moines, 

etc.,  R.  Co.,  115  Iowa  734..  37 
(;il)erson   v.   Jolley.   120   Ind. 

301 461 

(Tibson    V.    Creiiore,    5    Pick. 

(Mass.)   146 311 

Oirol>e!    v.    Green,    IM    Ind. 

C28 83 

Gise  V.  Cook,  152  Ind.  75 420 

(Sisti  T.  Board,  etc.,  31  Ind. 

App.  485 258 

(;iens  Falls  Ins.  Co.  v.  Mich- 
ael, 167  Ind-  659 Cii)H 

f  J  lobe- Wernicke  Co.  v.  Brown, 

121  Fed.  1S5 2S 

(roar  V.  Cravens,  57  Ind.  3<)5.40S 
Goodpaster   v.    leathers,    123 

Ind.  121 323 

Goodrich  v.  Van  Xortwick.  43 

111.  445 417 

Gordon  v.  Culbertson,  51  Ind. 

334 620 

Gould  Steel  Co.  v.   Richards, 

30  Ind.  App.  34S 45,3,  4.%t 

Grand  Lodgt*.  etc.,  v.  Barwe, 

38  Ind.  App.  3aS 422 

Grand  Rapids,  etc.,  R.  Co.  v. 

Boyd,  65  Ind.  526 5S:i 

Gray  v.  Central  R.  Co.,  etc., 

11  Hun  70 416, 417 

Green  v.  Felton,  42  Ind.  App. 

675 510 

Greener  v.   Niehaus,  44  Ind. 

App.  674 675 

Griffin   V.   Ohio,   etc.,   R.   Co. 

124  Ind.  326 94 

Grover  &  Baker,  etc..  Mach. 

Co.  V.  Radcllffe,  66  Md.  511.160 

V. ,  1.37  IT.  S.  287. ..  .160 

(riienther   v.    Fohey.   26   Ind. 

App.  93 10 

(Jullett   V.   Phillips,   153   Ind. 

227 401 

OuBsman  v.  Gnssman.  140  Ind. 

433 398,399 

Guthrie  v.  Rowland.  164  Ind. 

214 312,313J 

Haas  V.  City  of  Evansville, 

20  Ind.  App.  482 657 

Hablg  T.  Dodge,  127  Ind.  31.381 


Iladlock  V.  (;ray.  104  Ind.  596 
328,329 

II:i;:uc  V.  First  Nat.  Bank, 
\r>U  Ind.  «{6 498 

IIjiH    v.    Urownlee,    KU   Ind. 

2:J8 325 

V.  Wisconsin,    103    U.    S. 

r^^  ^  ^  ^  258 

Ilalstead  V.'  Hall.  60  Md.  209'.  ^707 
Hamilton  v.  Estate  of  Hamil- 
ton. 26  Ind.  App.  114 292 

V.  Hamilton,  162  Ind.  430 

539 

Hami>son  V.  Fall,  (M  Ind.'382!598 
Hancock    v.    Diamond    Plate 

(;ias8  Co.,  162  Ind.  146 213 

V.  Ketone,  5  Ind.  App.  408.355 

Hanrlck  v.  Patrick,  119  U.  8. 

ir)6 335 

Hansen   v.    Siegel,   Cooper  & 

Co.,  106  Fed.  691 29 

Harbison  v.  Bank  of  the  State 

of  Indiana,  28  Ind.  133 464 

Harding   v.    Seeley,    148    Pa. 

St.   20 219 

Harrell   v.    Harrell,   39    Ind. 

IS.-, 400 

V. ,  117  Ind.  94 225 

Harris  v.  Carpenter,  109  Ind. 

r,40 344 

V.  McMurray,  23  Ind.  9.184 

V.  Rice,  66  Ind.  267 109 

Harshman   v.   Armstrong,   43 

Ind.  126 695 

Hart  V.  Cole,  156  Ind.  475... 276 
V.  Modern  Woodman,  etc., 

60  Kan.  678 34 

V.Scott,  168  Ind.  530 

311.312 

Haskell  v.  Gallagher,  20  Ind. 

App.  224 580 

V.Scott,  56  Ind.  564 119 

Haslet t  V.   New  Albany,  etc., 

R.  Co.,  7  Ind.  App.  603 170 

Hatfield  v.  Ma  honey,  39  Ind. 

App.  499 296 

Hathaway  v.  Toledo,  etc.,  R, 

Co.,  46  Ind.   25 60 

Hauen stein    v.    Lynham,    100 

U.  vS.  483 336.838 

Havens  v.  American  Fire  Ins. 

Co.,  11  Ind.  App.  315 125 

Hawley   v.   Zlgerly,    135   Ind. 

248 521 

Hay  V.  :McI)anIel.  2()  Ind.  App. 

6S3 112 

Hays   V.   McConnell,   42   Ind. 

285., .,,••, 100,110 


XIV 


CASES  CITED. 


Hazelton  Boiler  Co.  v.  Hazel- 
ton  Tripod  Boiler  Co.,  142 
HI.  494 27 

Heal  V.  Niagara  Oil  Co.,  150 
Ind.  483 604 

Heard  v.  Dubuque  County 
Bank,  8  Neb.  10 50 

Heath  v.  Sheetz,  104  Ind.  605.674 

Hedrick  v.  Hedrick,  28  Ind. 
291 398 

Heilnian  v.  Heilman,  129  Ind. 
59 343,344 

Henderson  v.  Henderson,  110 
Ind.  316 398 

Henes  v.  Henes,  5  Ind.  App. 
100 119 

Herbert  v.  Rupertus,  31  Ind. 
App.  553 520 

Hereth  v.  Merchants  Nat. 
Bank,  34  Ind.  aSO 4C0, 402 

V.  Meyer,  33  Ind.  511 5r> 

Heron  v.  Davis,  3  Bosw.  a36.417 

Hickory  Farm  Oil  Co.  v.  Buf- 
falo,  etc.,  R.  Co.,  32  Fed. 


22. 


387 


Ilicks  V.  Peques,  4  Rich.  Eq. 

413 325 

Illgert  V.  City  of  Greencastle, 

43  Ind.  574 72 

Higham  v.   Harris,   108   Ind. 

246 131 

Hileman  v.  Hileman,  85  Ind. 

1 572 

Hllker  v.  Hilker,  153  Ind.  425.400 
Hinkley  v.  Fourth  Nat.  Bank, 

77  Ind.  475 400,401 

Hitch    V.    United    States,    06 

Fed.  937 3ft 

Hobbs  V.  Town  of  Eaton,  38 

Ind.  App.  028 407 

Hochstettler  v.   Mosier  Coal, 

etc.,  Co.,  8  Ind.  App.  442. .  .393 
Holcomb  V.  Norman,  43  Ind. 

App.  500 4^.', 

Holland  v.  State,  131  Ind.  508.157 
Hollingsworth    v.    Pickering, 

24  Ind.  435 10(i 

Holmes  v.  Bybee,  34  Ind.  202.310 
Homire  v.  Halfman,  150  Ind. 

470 075 

Hoosier    Construction   Co.    v. 

National  Bank,  etc.,  35  Ind. 

App.  270 80 

Hoover  v.  Hoover,  110  Ind. 

498 344 

Hosford  V.   Johnson,  74   Ind. 

479 310 

Hostetter  v.  Auman,  119  Ind. 

7 304 


Hostetter   Co.    v.    Martlnoni, 

.   no  Fed.  524 29 

Hovey  v.  Chase.  52  Me.  304. .  .143 
Howard  v.  Adkins,   107  Ind. 

Ifti 531) 

V.  Denver,    etc.,    B.    Co., 

20  Fed.  S:57 450 

V.  Simpkins,  70  Ga.  322. .  50 


Howe  V.  Ohmart,  7  Ind.  App. 

32 3(W 

Howe  Machine  Co.  v.  Ashley, 

00  Ala.  490 37 

Iludelson    v.    Hudelson,    104 

Ind.  094 400 

Huffman  v.  Copeland,  139  Ind. 

221 520 

Iluffmond  v.  Beuce,  128  Ind. 

131 440 

Hughes    V.    White,    117    Ind. 

470 599 

Hume   V.    McHaffie,    40    Ind. 

App.  703 708 

Ilunimelman    v.    Mounts,    87 

Ind.  178 330 

Hunter   v.    State,    ex   pel.,   0 

Blackf.   383 100 

Hurst  V.  Chicago,  etc.,  R.  Co., 

49  Iowa  70 143 

Hyatt    V.    Bonham,    19    Ind. 

App.  250 481 

Indiana,     etc.,     Gas     Co.     v. 

Anthony,  20  Ind.  App.  307. .  13 
Indiana,  etc.,  R.  Co.  v.  Allen. 

113  Ind.  308 Oil 

V. ,  113  Ind.  581 Oil 

V.  Barnhart  115  Ind.  399.275 

V.  Eberlcy,    110   Ind.   542 

Oil 

Indiana,  etc.,  Torpedo  Co.,  v. 

Lippincott    Glass    Co.,    105 

Ind.  301 00 

Indiana  Nat  Gas.  etc.,  Co.  v. 

H  in  ton,     159     Ind.     398 

559,010,017 

V.Lee,  34  Ind.  App.  119.010 

Indiana  Springs  Co.  v.  Brown. 

ir>5    Ind.    405 405 

Indiana  Trust  Co.  v.  Byram, 

30   Ind.   App.   0 255 

Indiana    Union   Traction   Co. 

V.     Heller,    44     Ind.     App. 

385 315 

Indianapolis,   etc.,   R.   Co.   v. 

Reynolds,  110  Ind.  350....  100 
v.  State,  ex  rel.,  37  Ind. 

489 167,168 

Indianapolis,     etc..     Traction 

Co.  y.  Brennan,  174  Ind.  1.579 


CASES  CITED 


XV 


Indianapolis,     etc..     Traction 

Co.  V.  Henderson,  39  Ind. 

App.   324 545 

Indianai)olis  Piano   Mfg.  Co. 

V.  Caven,  53  Ind.  258 S12 

Indianapolis  St.  R.  Co.  v.  Bo- 

lln,  39  Ind.  App.  1(59 603 

V.  Fearnaught.     40     Ind. 

App.  333 655 

V.  Uocliett,  159  Ind.  677.  14 

V.Schmidt,  163  Ind.  360 

5S4,586 

V.  Schoml)€rg,     164     Ind. 

Ill 632 

V.  \ATii taker.  160  Ind.  125.  47 


Indianapolis  Terra  Cotta  Co. 

V.  Waclistetter,  44  Ind.  App. 

STK) 450 

Indianaix>]is  Union  R.  Co.  v. 

Waddington,  169  Ind.  448.. 357 
Ingalls  y.  Bissot,  25  Ind.  App. 

130 192 

Inland    Steel    Co.    v.    Smith 

30  Ind.  App.  636 445 

V. ,  168  Ind.  245 444 

In  re  Brentwood  Brick,  etc., 

Co.,  4  Ch.  Div.  562 119 

In   re  Nice  &  Schreiber,  123 

Fed.  987 38 

In  re  Rhode  Island,  etc.,  R. 

Co.,  22  R.  I.  457 38 

Island  Coal  Co.  v.  Swaggerty, 

159  Ind.  664 393 

Isler  V.  Bland,  117  Ind-  457..  80 

Jacobs  V.  Jolley,  29  Ind.  App. 

25 267 

James  v.  Gillen,  3  Ind.  App. 

472 110 

Jay  V.    Ladler,   40   Gh.   Div. 

(M9 27 

Jefferson ville.  etc.,  R.  Co.  v. 

Hendricks.  41  Ind.  48 655 

Jenkins  v.   Wilson,   140  Ind. 

544 158 

Jenney  Electric,   etc.,   Co.   v. 

Murphy,  115  Ind.  566 95, 96 

Jerome  v.  Ross,  7  Johns.  Ch. 

♦315 38 

John  Hancock  Mut  Life  Ins. 

Co.  v.  Patterson,   103  Ind. 

582 254,255 

Johns   v.   Northwestern   Mut. 

Relief  Assn.,  90  Wis.  332..  34 
Johnson  v.  Barber,  10  111.  425.  41 

V.  Culver,  116  Ind.  278.. 679 

v.  Powell,  9  Ind.  566 129 

Jones  r.  Hathaway,  77  Ind. 

14 182 


Jones  v.  Henderson,  149  Ind. 

458 106 

V.  Porter,  23  Ind.  66 160 

Jordan  v.  City  of  Logansport, 

171  Ind.  280 296 


Kane  v.  Bloodgood,  7  Johoa 

Ch.  90 107 

V.  St.  Louis,  etc.,  R.  Ca, 

112  Mo.  App.  650 95 

Keehn    v.    McGillicuddy,    15 

Ind.  App.  580 167 

Keeley  Brewing  Co.  v.  Par- 

nin,  13  Ind.  App.  588 155 

Kelley  v.  Houts,  30  Ind.  App. 

474 401 

Kellum  V.  Berkshire  Life  Ins. 

Co.,  101  Ind.  455 691 

Kelly  V.  People's  Transporta- 
tion Co.,  3  Ore.  189 38 

Kemph  v.   Belknap,   15   Ind. 

App.  77 520 

Kenemer  v.  Kenemer,  26  Ind. 

330 400 

Kennedy    v.    Richardson,    70 

Ind.  524 181 

Kent  V.  Tagsrart,  68  Ind.  163.522 
Kenyon  v.  City  of  Mondovi,  98 

Wis.  50 142 

Keys  V.  Johnson,  68  Pa.  St 

42 177 

King  V.  Carmichael,  136  Ind. 

20 108 

V.  Finch,  60  Ind.  420. ..  .427 

V.  Rea,  56  Ind.  1 709 

V.  Snedeker,  137  Ind.  503.572 

Kinney  v.  Basch,  16  Am.  Law 

Reg.  (N.  S.)  596 25 

Kirkman   v.    Moore,   30   Ind. 

App.  549 202 

Kirkland  v.  State,  43  Ind.  146 

676 

Klein  v.  Nugent  Gravel  Co., 

162  Ind.  509 549 

Knickerbocker     Ice     Co.     v. 

Gray,  165  Ind.  140 700 

Knippenberg    v.    Morris,    80 

Ind.  540 100 

Knoefel    v.    Atkins,    40    Ind. 

App.  428 58<> 

Kokorao  Nat.  Gas,  etc.,  Co.  v. 

Albright,  18  Ind.  App.  151 .  .550 
Kramer  v.  Cook,  73  ^lass.  550 

219 


V.  Williamson,    135    Ind. 

655 183 

Krotz  v.  A.  R.  Beck  Lumber 

Co.,  34  Ind.  App.  577 579 


v  VI 


CASES  CITED. 


Knipr  V.  Davis.  S7  Ind.  590.. .320 
Kiiliiis  V.  (iates,  92  Ind.  (UJ.  .  .083 


Ln Fayette  Gas  Co.  v.  Kelsay, 

104  Ind.  503 618 

I.agow  V.  Neilson,  10  Ind.  183 

654 

Lake  Erie,  etc.,  R.  Co.  v.  Braf- 

ford,  15  Ind.  App.  655 246 

V.  Stick,  143  Ind.  440.  .12,  80 

v.Watkins,  157  Ind.  600 

695 

Lake   Shore,   etc.,   R.    Co.   v. 

Mclntosli.  140  Ind.  201 61 

V.  Peterson,  144  Ind.  214.282 

V.  Teeters,  160  Ind.  335.  .155 

L:inib  v.  Medsker,  35  Ind.  App. 

002 327.  328,  648 

Lammott  v.  Ewers,  106  Ind. 

311 254 

T>iingman  v.  Marbe,  156  Ind. 

330 708 

Lantz  v.  Maffett,  102  Ind.  23 

523.524 

Lark  in  v.  Burlington,  etc.,  R. 

Co.,  85  Iowa  492 246 

Law  V.   Smith,  68  N.  J.   Eq. 

81 494 

Lawrence   v.    Atwood,    1    111. 

App.  217 176 

Leazure  v.   Hillegas,  7  Serg. 

&  R.    (Pa.)   ^313 336 

Lendberg  v.   Brotherton  Iron 

Mining  Co.,  97  Mich.  443.. 395 
Leslie  v.  Merrick,  99  Ind.  180 

539 

Levering  v.   Union,  etc.,   Ins. 

Co.,  42  Mo.  88 38 

Levi  V.  Brooks,  121  Mass.  501 

41 

Lewis  V.  Long,  102  N.  C.  206.461 

V.  Rough,  26  Ind.  398...  701 

v.Watkins,   150   Ind.  108 

520 

Liebold     v.     Traster,     41     Ind. 

App.    278 467 

Lindley  v.  Dakin,  13  Ind.  388 

191,691 

v.Kelley,    42     Ind.     294 

300,361 

Lingenian   v.    Shirk,    15    Ind. 

App.  432 .530 

Ijockwood  v.  >rilde!)orger.  159 

N.  Y.  181 .38 

Logan  V.   Sills,  28  Ind.  App. 

170 708 

Louisville,  etc..  Ferry  Co.  v. 

Nolan,  135  Ind.  00 583 


Louisville,    etc.,    R.    Co.,    v. 

Crunk,  119  Ind.  542 585 

v.  Falvey,    104    Ind.    409 

545,635 

V.Flanagan,  113  Ind.  488 

13 


—  V.  Grantham,     104     Ind. 
353 545 

—  V.  Ileck,  151  Ind.  292... 355 

—  V.  Hendricks,     128     Ind. 
462 586 


—  V.  Hicks,    11    Ind.    App. 
588 72 

—  V.  Johns<^)n,  07  Ind.  546.  .594 

—  V.  Kemper,   147   Ind.   561 
94,95 

—  V.Kendall,   138  Ind.  313 
584 

—  V.  Lellyett,    1    L.    R,    A. 
(N.  S.)   49,  note 170 

—  V.Lucas,    119    Ind.    583 
J57  40^ 

—  V.  Miller! '  141    Ind.    533 
244 


V.Phillips,    112    Ind.    59 


170 

—  V.  Renicker,  17  Ind.  App. 
619 621 

—  V.  Sandford,  117  Ind.  265 
95 


V.  Smith,  121  Ind.  353. .  .481 

v.Treadway,  143  Ind.  689 

157 

Louisville,   etc.,  Traction  Co. 

V.    Worrell,    44    Ind.    App. 

480 583 

Lowry  v.  Chicago,  etc.,  R.  Co, 

46  Fed.  83 9 

Luddington  v.  Kime,  1  Rajmi. 

203 323 

Ludlow  V.  Colt,  41  Ind.  App. 

138 225 

V.Ludlow,  109  Ind.  199.020 

Lynn   v.    Baltimore,   etc.,    R. 

Co.,  60  Md.  404 417 

Lyon  V.  City  of  Logansport, 

9  Ind.  App.  21 78 

McBride  v.  Thompson,  8  Ala. 

650 683 

McCardle   v.    Barricklow,   68 

Ind.  356 460 

McOarty  v.  State,  ex  rel.,  162 

Ind.   218 075 

McC1nr<«  v.  Rri;:p<,  58  Vt.  82.  .417 

V.  Lenz,  40  Ind.  App.  56.100 

V.  Raben,  125  Ind.  139.  .206 

McCoIlura    V.    IThl,    128    Ind. 

304 314 


CASES  CITED. 


xvii 


McCkMuas  T.   Haas.   107  Ind. 

512 54 

MeCcHineU  v.  Hannah,  96  Ind. 

102 683 

McCoy   V.    Kokomo    R.,   etc.. 

Co.,  15S  Ind.  663 155 

V.  Stockman,     146     Ind. 

668 312 

McCray  v.   Humes,   116  Ind. 

lOS * 64 

McCuUoch     V.     Maryland,    4 

Wheat.   ♦Sie 37,  38 

McDermott  v.  Crook,  20  App. 

D.  C.  465 86 

McDlll  V.  Gunn,  43  Ind.  315.481 
McDonald    v.    McDonald,    24 

Ind.  68 598 

Mace  V.  Clark,  42  Ind.  App. 

506 49,678 

McFadden  t.  Roes,  126  Ind. 

344 169 

McFarland  v.  Lilland,  2  Ind. 

160 176 

McGovem  v.   Lewis,   56   Pa. 

St  231 12 

Mcllwaine  v.  Adams,  46  Ind. 

580 103 

Mclntyre  v.  Omer,  166  Ind. 

57 405 

McKeman  v.  Neff,  43  Ind.  503 

310 

McLean  v.  Fleming,  96  U.  S. 

345 24 

V.  Hess,  106  Ind.  555 220 

McNay  v.  Town  of  Lowell,  41 

Ind.  App.  627 206,  297 

McNear  v.  Roberson,  12  Ind. 

App.   87 109 

McNulta  V.  Lockridge,  141  U. 

S.  327 87 

Mager  v.  Grlma,  8  How.  490.  .335 
Major  V.  Miller,  ia5  Ind.  275.2(UJ 
Malott  V.  Hawkins,  159  Ind. 

127 (51.  sr, 

V.  Shlmer,  153  Ind.  35. . .  85 

Manley  v.  Felty,  146  Ind.  194 

183 

Maris    V.    Masters,    31    Ind. 

App.  235 539 

Marlett  y.  Wilson's  Executor, 

30  Ind.  240 106 

Martz    V.    Putnam,    117    Tnd. 

392 129,  130 

Mathias  v.  Thomas,  101  Ind. 

119 127 

Mattix  V.  Weand,  19  Ind.  151 

120 

Mayers    v.    Kaiser,    85    Wis. 

382 227, 228,  229 


Mayor,  etc.,  t.  Cheaspeake, 
etc.,  1^1.  Co..  92  Md.  692. . .  3^ 

V.  Starr.  112  Ala.  98 79 

Mead  v.  Bunn.  32  N.  Y.  275.  .182 

MefPord  v.  Lamkin,  38  Ind. 
App.  33 377 

Merchants  Detective  Assn.  v. 
Detective  Mercantile 
Agency,  25  111.  App.  250. ...  27 

Merica  v.  Burget,  36  Ind.  App. 
453 214,559,<i03 

Mershon  v.  Williams,  62  N.  J. 
L.  779 219 

Meyer  v.  Harris,  61  N.  J.  L. 
83 87 

Michigan,  etc.,  U.  Co.  v.  Cas- 
ter. 13  Ind.  I«i4 12 

Mllburu  V.  Phillips.  136  Ind. 
680 361 

Miller  v.  Biilingsly,  41  Ind. 
489 109 

V.  Bowers,  30  Ind.  App. 

116 700 

v.Eldrldge,  126  Ind.  461 

572 


V.  Trustees,  etc.,  5  Smed. 


&M.  (Mis$;.)  651 477 

Milne   V.    Northwestern    Life 

Assn.  Co.,  23  Misc.  (N.  Y.) 

553 414 

MItchelltree     School     Tp.    t. 

Carnahan,  42  Ind.  App.  473.655 
Moale  V.  Cutting,  59  Md.  510.  37 
Mobile,  etc.,  R.  Co.  v.  Ala- 
bama, etc.,  R.  Co.,  87  Ala. 

501 37 

Modem     Woodmen,    etc.,    v. 

Vincent,  40  Ind.  App.  711.. 608 
Monroe    v.    Hartford    St.    R. 

Co.,  76  Conn.  201 396 

Monteith  v.  Kokomo,  etc.,  Co., 

159  Ind.   149 393 

Montgomery  v.    Hickman,   62 

Ind.  598   229 

Moore  v.  Gary,  149  Ind.  51 
323  709 

V.  oiover,  1 1 ,1  Ind.  367 . '.  621 

V.  Kerr,  46  Ind.  468 381 

V.  McPheeters,     16     Ind. 

App.  696 621 

V.  State,  ex  rel.,  114  Ind. 

414 621 

V.  Western     T^iilon     Tel. 


Co.,  87  Ga.  613 552.  553 

Morford  v.   Clii<'ngo.   etc.,   R. 

r4».,  158  Tnd.  494 61 

Morgan  v.  Hoadley.  156  Ind. 

320 14 


XVlll 


CASES  CITED. 


Morris   v.    Fletcher,    77   Am. 

St  87.  note 229 

V.  Louisville,  etc.,  R.  Co., 

123  Ind.  489 579 

Morrison    v.    Uoss,    113    Iiid. 

18G 621 

Moss  V.  Sugar  Ridge  Tp.,  IGl 

Ind.  417 296 

Mossburg  V.  United  Oil,  etc., 

Co.,  43  Ind.  App.  465 580 

Mosser  v.  Knights  Templars, 

etc.,  Co.,  115  Mich.  672 414 

Mott   V.    Consumers   Ice  Co., 

73  N.  Y.  543 40 

V.  Havana  Nat.  Bank,  22 

Him  354 56 

Moxley  Co.  v.  Braun  &  Fitts 

Co.,  93  111.  App.  183 27 

M.   Rumely  Co.   v.   Myer,  40 

Ind.  App.  460 94, 95 

Muldowney   v.    Illinois   Cent 

R.  Co.,  39  Iowa  615 143 

Mulvane   v.    Rude,    146    Ind. 

476 708 

Muncie  Pulp   Co.   v.   Hacker, 

37  Ind.  App.  194 407.  534 

Murdock  v.  Cox,  118  Ind.  266 

(VS.S 

V.  Ford,  17  Ind.  52 310 

Muri)hy    v.    Branaman,     156 

Ind.   77 498 

v.  Grand  Trunk   R.   Co., 

73  N.  H.  18 95 

V.  Lambert,  59  Ind.  477.  .190 

Murray  v.   Chicago,   etc.,   R, 

Co.,  62  Fed.  24 7 

v.  Tolman,  162  111.  417.. 181 

Musser  v.  State,  157  Ind.  423 

14 

Mutual  Life  Ins.  Co.  v.  Allen, 

178  U.  S.  351 414 

V.  Hill,  178  U.  S.  347. . .  .414 

V.  Phinney,  178  U.  S.  327 

414 

V.  Sears,  178  U.  S.  345.. 414 

Myers    v.    Carney,    171    Ind. 
gy^ 342  344 

vVsmlthi  48  Barb.  614 . '.  125 

National  Docks,  etc.,   R.  Co. 

V.    United   New   .lersey   R., 

etc.,  Co.,  52  N.  J.  Eii  366. .  .160 
Neal  V.  Shewalter,  5  Ind.  App. 

147 127,131 

Nelson   v.    State,   ex   rel.,   32 

Ind.  App.  88 67.'> 

Xew  V.  Walker,  108  Ind.  365 

55.4W,46i 


New  American  Oil,  etc.,  Co. 

V.  Troyer,  166  Ind.  402.213,617 
New    Castle    Bridge    Co.    v. 

Doty,  168  Ind.  259 140, 545 

Newcomb  v.  Boston  Protective 

Department,  146  Mass.  596 

396 

New  England  Express  Co.  v. 

Maine  Cent.  R.  Co.,  57  Me. 

188 16 

New  Omaha,  etc.,   Light  Co. 

v.  Anderson,  73  Neb.  84... 273 
Newton  Wagon  Co.  v.  Diers, 

10   Neb.   284 56 

New  York,  etc.,  R.  Co.  v.  Cal- 
lahan, 40  Ind.  App.  223.... 63X 
V.  Robbins,  38  Ind.  App. 

172 631 

Nicely  V.    Commercial  Bank, 

15  Ind.  App.  563 53.55 

V.Winnebago  Nat.  Bank, 

18  Ind.  App.  30 54 

Nichols  V.  Baltimore,  etc.,  R. 

Co.,  33  Ind.  App.  229 60 

Nickey    v.    Dougan,    34    Ind. 

App.   601 196,  354 

V.  Steuder,  1&4  Ind.  189.676 

NIederhauser  v.  Detroit,  etc. 

St.  R.  Co.,  131  Mich.  550. .  .427 
Noonan  v.  Bell,  159  Ind.  329. .  78 
Norris  v.  Tlian^  65  Ind.  47..  184 
North  British,  etc.,  Ins.  Co.  v. 

Crutchficld,  108  Ind.  518... 360 
Northern  Pac.  R.  Co.  v.  Hef- 

lin,  83  Fed.  93 86 

Nutter  V.   Hawkins,   93  Ind. 

260 522 

Oakes  v.  St  Louis  Candy  Co., 

146  Mo.  391 28 

Oakland  City,  etc..  Society  v. 

Bingham,  4  Ind.   App.  545 

37,40,41 

O'Brien  v.  CV^ntral  Iron,  etc., 

Co.,  158  Ind.  218 171 

V.  Staples  Coal   Co.,   165 

Mass,  435 395 

Ochs  V.  M.  J.  Carnahan  Co., 

42  Ind.  App.  157 470 

Ochsenbein  v.  Shapley,  85  N. 

Y.  214 40 

0'H:\ra  V.  Stone,  48  Ind.  417.520 
Obio,  etc.,  R.  Co.,  v.  Stans- 

berry,  132  Ind.  533 157 

V.  Trowbridge,    126    Ind. 

391 155 

Ohio    Fanners    Ins.    Co.    v. 

Hunter,  38  Ind.  App.  11. . .  .414 


CASES  CITED. 


XIX 


Ohio  Oil  Co.  V.  Detaniore,  165 

Ind.    243 213,  214.a-52 

Old   Wayne  Mut.   Life  Assn. 

V.  Fl>7m,  31  Ind.  App.  473.159 
Oleson    V.    Lake   Shore,    etc., 

li.  Co.,  143  Ind.  405 61 

Orr  V.  Meek,  111  Ind.  40 464 

Osborne  v.  Eslinger,  155  Ind. 

351 667 

Over   Y.    Schiffling,    102   Ind. 

191 40 

Owens   7.   Henry,   161   U.   S. 

642 160 

Page  V.  Lashley,  15  Ind.  152.  .691 
Palmer   v.    Chicago,   etc.,    R. 

Co.,  112  Ind.  250 361 

Parker  v.  Wright,  62  Ind.  398 

524 

Parkinson  v.  Thompson,   164 

Ind.  609 80 

Parmerton  v.  Hoop,  131  Ind. 

23 521 

Parsons   v.   Milford,   67   Ind. 

480 376 

I'atchell  V.  Jaqua,  6  Ind.  App. 

70 157 

Pate  V.  Bushong,  161  Ind.  533 

648 


V.French,  122  Ind.  10...  68 

Payne  y.  Chicago,  etc.,  R.  Co., 

136  Mo.  562 395 

Peabody  v.  Rees,  18  Iowa  571.4C0 
Pearson   v.   Kepner,   29   Ind. 

App.  92 520 

Peckham  v.  Heiulren,  76  Ind. 

47 460 

Peden  v.  Mail,  118  Ind.  556.  .429 
Peehl  V.   Bumbalek,  99  Wis. 

62 219 

Pel  roe  v.  Jones,  24  Ind.  App. 

286 85 

Pennington    v.     Martin,     146 

Ind.  eSo 119 

Penn   Mut.   Life   Ins.   Co.   v. 

Norcross,  163  Ind.  379 131 

Pennsylvania   Co.   v.   McOor- 

mack,  131  Ind.  250 267 

V.  Marion,  104  Ind.  239. .  72 

V. .  123  Ind.  415 585 


V.  Zwick,  1  Ind.  App.  280 


10 
People's  Bldg.,  etc.,  Assn.  v. 

Reynolds,  17  Ind.  App.  453.127 
Peoria,  etc.,  Ins.  Co.  v.  Wal- 

ser,  22  Ind.  73 64 

Pepper  v.  Zahnsinger,  94  Ind. 

88 620 


Perkins  v.  McConnell,  136 
Ind.  384 ; 64S 

Perrlgo  v.  City  of  St.  Louis, 
185  Mo.  274 74 

Perry,  etc.,  Stone  Co.  v.  Wil- 
son, 160  Ind.  435 547 

Peterson  v.  State,  45  Wis.  535 
160 

Petrie  v.  Ludwig,  41  Ind.  App. 

Phillips  V.  JoUisaint,  7  Ind. 

App.  458 501 

V.  South    Park    Coiumii^- 

sloners,  119  Ind.  627 (>^3 

Pierse  v.   Thornton,   44   Ind. 

235 19 

Pillsbury- Washburn     Flour 

Mills  Co.  V.  Eagle,  86  Fed, 

608 23,25,26 

Pinney  v.  Jorgenson,  27  Minn. 

26 427 

Pittsburgh,    etc.,    R.    Co.    v. 

Collins,  168  Ind.  467. .  .140, 158 
V.  Greb,  54  Ind.  App.  625 

696 


—  V.Harper,   11  Ind.  App. 
481 611 

—  V.  Higgs,  165  Ind.  604. .  .586 

—  V.  Ilixon,  110  Ind.  22."). .  .547 

—  V.  Kirk,  102  Ind.  399.  .37,  41 
V.  lightheiser,    165    Ind. 


247 242,250 

—  V. ,     168     Ind.     438 

140,144,250 


V.  Lynch,    43    Ind.    App. 


177 


.549 


V.  Morton,  61  Ind.  539.12, 13 

V.  Nof  tsger,  148  Ind.  101 

676 

V.  Peck,  172  Ind.  562. . .  .257 

V.  Racer,  5  Ind.  App.  209 

13 

V.Rogers,   168  Ind.  483.250 

V.  Ross,  169  Ind.  3 603 

V.  Swinney,  97  Ind.  586.109 

v.Taber,  168  Ind.  419... 564 

Plant  V.  Thompson,  42  Kan. 

664 177 

Plant    Seed    Co.    v.    Michel 

Plant,  etc.,  Co.,  37  Mo.  App. 

313 23 

Piatt  V.  Johr,  9  Ind.  App.  58 

176 

Plummer   v.   Dill,   156   Mass. 

426 276 

Pond  V.  Simons,  17  Ind.  App. 

84 160 

Port  V.  Williams.  6  Ind.  219 

311,312 


XX 


CASES  CITED. 


rorter  v.  Choen,  (50  Ind.  338.657 
V.  Midland    It.    Co.,    125 

Ind.  476 611 

Posey  County   Fire  Assn.   v. 

Hogan.  37  Ind.  App.  578... 632 
Potter    Mfg.     Co.     v.    A.    B. 

Meyer  &  Co.,  171  Ind.  513.570 
Powell  V.  Powell,  53  Ind.  513 

.31)S 

Pratt  V.  Fountain,  73  Ga.  261 


Prell  V.  McDonald,  7  Kan.  42{\ 

I*ressley  v.  Lamb,  105  Ind.  171 

Prior  V.  (}uackenl)ush,  29  Ind. 

475 

Proctor   V.   Baldwin,   82  Ind. 


1 1 


240 


114 


370. 


320 
54 


I'rotzman  v.  Indianapolis, 
etc.,  R.  Co.,  0  Ind.  467 
167,168,170 

Prow  V.  Prow.  133  Ind.  340.  .500 

Pulsifer  v.  Shepard.  36  111. 
513 426 

Pumorlo  V.  City  of  Merrill, 
125  Wis.  102 75 

Purdue  v.  Noff singer,  15  Ind. 
386 126 


Queen  Ins.  Co.  v.  Studebaker 
Bros.  Mfg.  Co.,  117  Ind.  416 


.621 


•Radeliff  v.  Radford,  96  Ind. 

482 365 

Ilainbolt  v.  East,  56  Ind.  538 

131 

Ualey  v.  Evansville  Gas,  etc., 

Co.,  43  Ind.  App.  57 656 

Ralya   v.   Atkins   &  Co.,   157 

.331 214,559 

Ramage   v.    Wilson,    37    Ind. 

App.   532 603,  604 

Randolph  v.  City  of  Indian- 
apolis, 172  Ind.  510.  ..50.S,  594 
Rarick  v.  TTlmer.  144  Ind.  25.  80 
Ranh   v.    Waterman,   29  Ind. 

App.  344 182 

Ray    V.    Baker,    165    Ind.    74 

464,467 

Raymond     v.     Slmonson,     4 

Blackf.  77 108 

Ream  v.  Goslee,  21  Ind.  App. 

241 691 

Reddaway  v.  Banham,  [1896] 

AC    10Q  *^R 

Reed  v.  Missouri,  etc.,  R.  Co. 
94  Mo.  ApiK  371 39 


Reeder  v.  Sayre,  70  N.  Y.  180 

654 

Reese  v.  ^Ve8tern  T'nion  Tel. 

Co..  12;^  Ind.  204 552, 553 

Reeves    v.    Grot  tend  ick,     131 

Ind.  107 501.503 

Remm    v.     Landon,    43    Ind. 

App.   91 219 

Republic  Iron  &  Steel  Co.  v. 

Berlces,  162  Ind.  517 467 

Reynolds    v.    Ijoulsville,    etc., 

R.  Co.,  143  Ind.  579. .  .118,  304 
Rhodius  V.  Johnson,  24   Ind. 

App.  401 686 

Richards    v.    Mcl*herson,    74 

Ind.   158 120 

Richey    v.    McKay,    .30    Ind. 

App.  .n.30 688 

R  i  c  h  w  i  n  e  v.   Presbyterian 

Church,  135  Ind.  SO 253 

Riddle   v.    Varnum,   20   Pick. 

280 130 

Riegel     v.     Cunningham,     9 

Phila.   (Pa.)    177 462 

Riley  V.  Schawacker,  50  IniL 

592 460 

Rink  V.  Lowry,  38  Ind.  App. 

232 277 

Roach  V.  '\\Tiite,"94  Ind.  516!  520 
Robblns  v.  Fort  W^ayne  Iron, 

etc.,  Co..  41  Ind.  App.  557.3.54 
v.Masteller,  147  Ind.  122 

119 

Roberts  v.  Koss,  32  Ind.  App. 

510 467 

V.Lane,  64  Me.  108.462,464 

V.  Leutzke,  39  Ind.  App. 

577 497 

Robinson  v.  Klrkwood,  91  111. 

App.   54 86 

V.Mills,  25  Mont  391...  86 

V.  Rlppey,  111  Ind.  112.  .257 

Robinson   &  Co.  v.   Nipp,   20 

Ind.  App.  156 305 

Roehl  V.  Haumesser,  114  Ind. 

311 125,539 

Rogers  v.  Leyden,  127  Ind.  50 

355 


V.  Winklespleck,  143  Ind. 

373 708 

Romine  v.  Evansville,  etc.,  R. 

Co.,  24  Ind.  App.  230 585 

Ronsdel   v.    Moore,    153   Ind. 

393 683 

Ross  V.   City  of  Madison,   1 

Ind.  281 502 

V.  Heatheock,  57  Wis.  89.160 

v.RosB,  135  Ind.  367 70S 


CASES  CITED. 


XXI 


Ronuds  V.  Delaware,  etc.,  R. 

Co.,  IH  N.  Y.  120 40 

Rourke  v.  Rourke,  8  InU.  427 
400 

Ruch  V.  Blery/llO  Ind.  444!.570 
Rnddell  v.  Tyner,  87  Ind,  529 

365 

Rnnyan  v.   I^essee  of  Caster, 

14  Pet.   ♦122 336 

Rnnyon  v.  Siiell,  116  Ind.  164 

226 

Rosk  V.  Zuck,  147  Ind.  388.  .708 
Rntherford  v.  Village  of  Hoi- 

ley,  105  N.  Y.  632 433 

Sabln  V.  Senate  of  the  Natio- 
nal Union.  90  Mich.  177 34 

Sage  V.  State,  91  Ind.  141 679 

Sailor  V.  Hertzogg.  2  Pa.  St. 
182 253 

St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  63  B^ed.  107 450 

V.  Trustees,   etc.,  43   III. 

303 38 

St.  Louis  Piano  Mfg.  Co.  v. 
Merkel.  1  Mo.  App.  305 27 

Sam8  Automatic  Car  Coupler 
Co.  V.  League,  25  Colo.  129.142 

Snngamon,  etc..  R.  Co.  v. 
Henry,  14  111.  156 13 

Sargeant  v.  National,  etc..  Co.. 
189  Pa.  St.  341 34 

Saxlehner  v.  ApoUinaris  Co., 
fl897]  1  Ch.  893 23 

Scharpf  v.  Schmidt,  172  111. 
255 334 

Schearer  v.  Harber,  36  Ind. 
538 209 

Soheerer  v.  Chicago,  etc.,  R. 
Co.,  12  Ind.  App.  157 360 

Schmidt  V.  Brieg,  100  Cal. 
672 24 

School  Town  of  Princeton  v. 
Gebhart,  61  Ind.  187 502 

Schreeder  v.  Werry,  35  Ind. 
App.  84 285 

Schreiber  v.  Butler,  84  Ind. 
576 130 

Scott  V.  Hudson,  86  Ind.  286.229 

V.  LaFayette  Gas  Co.,  42 

Ind.  App.  614 214, 470, 559 

Searle  &  Hereth  Co.  v.  War- 
ner, 112  Fed.  674 20 

Sedgwick  V.  Tucker,  90  Ind. 
271 149 

Seiberling  &  Co.  v.  Porter, 
165  Ind.  7 673 

Seitzinger  v.  Modem  Wood- 
men, etc.,  204  111.  58 34 


Seixo  V.  Provezond<\  L.  R.  1 

Ch.  ♦192 2;i 

Service  v.  Gambrel,  110  Ind. 

349 64 

Seward    v.    Miller,    6    How. 

Prac.  312 312 

Shade  v.  Creviston,  93   Ind. 

591 181 

Shaffer  v.  Richardson,  27  Ind. 

122 570 

Shank  v.  Groff,  45  W.  Va.  543 

427 

Shaver  v.  Heller  v.  Merz  Co., 

108  Fed.  821 20 

V.  Home  Tel.  Co.,  36  Ind. 

App.   233 95 

Shea  V.  Kansas  City,  etc.,  R. 

Co.,  76  Mo.  App.  29 95 

Shelby  v.  Hurd,  51  Mich  i. .  .427 
V.  Missouri   Pac  R.   Co., 

77  Mo.  App.  205 13 

Slielley*8   Case,    1    Coke   *94 

325,647,648,649 

Sherlock  v.  Louisville,  etc.,  R. 

Co.,  115  Ind.  22 171 

Sherrod  v.  Shirley.  57  Ind.  13 

190 

Shetterly  v.  Axt,  37  Ind.  App. 

687 149 

Shields  V.  State,  149  Ind.  395 

14 

Shirk    V.    Mitchell,    137    Ind. 

185 460 

Shotweirs  Executors  v.  Denn- 

man,  1  N.  J.  L.  ^174 420 

Shover  v.  Myrlck,  4  Ind.  App. 

7 244 

Siegel,  Cooper  &  Co.  v.  Trcka, 

218  111.  559 35r. 

Sievers  v.  Peters,  etc.,  Lum- 
ber Co.,  151  Ind.  642 40(5 

Silsby  Mfg.  Co.   v.  Town  of 

Chlco,  24  Fed.  893 417 

V.  Hines,  121  Ind.  534... 503 

Simons  V.    Simons,   107   Ind. 

197 398 

Simpson  V.   Pittsburgh,   etc.. 

Glass  Co.,  28  Ind.  App.  343 

436 

Sims  V.  Gay,  109  Ind.  501 108 

Singer  Mfg.   Co.  v.  Forsyth, 

108  Ind.  334 304 

V.  Suits,     17    Ind.    App. 

689 303 

V.Wilson,  2  Ch.  Div.  4.34 

27 

Sinker,  Davis  &  Co.  v.  Green, 

113  Ind.  264 688 


TOiU 


CASES  CITED. 


Smiser   v.    State,   ex   rel.,    17 

Ind.  App.  519 244 

Smith  V.  Denman,  48  Ind.  65 

110 

V.  Hiscock,    14    Me.    449 

401,  4C2 

V.  Smith,    35    Ind.    App. 

GIO 467 

Smock  V.  Rjeichwine,  117  Ind. 

194 520 

Snodgrass  v.  Brandenburg, 

164  Ind.  50 708 

Snyder   v.    President,   etc.,   6 

Ind.  2.37 167 

Somers  v.  Pumphrey,  24  Ind, 

231 676 

South    Bend   Iron    Works    v. 

Paddock,  37  Kan.  510 54, 55 

Southeast,     etc.,     R.     Co.     v. 

Evansvllle,  etc.,  R.  Co.,  169 

Ind.  339 444 

Southern  Ind.  R.  Co.  v.  Har- 

rell,  101  Ind.  aSO 78 

V.  Peyton,  157  Ind.  690..  140 

Southern  K.  Co.  v.  Hazlewood, 

45  Ind.  App.  478 429 

Speck    V.    Kenoyer,    164   Ind. 

431 40 

Spoldel  V.  Henrici,  120  U.  S. 

377 108 

Spruill  V.  Northwestern  Mut. 

Ins.  Co.,  120  N.  C.  141 34 

Standley    v.    Cleveland,    etc., 

R.  Co.,  36  Ind.  App.  381... 696 
Stanley's  Estate  v.  Pence,  160 

Ind.  636 108,109,28.3,683 

Stanly   v.    Schwalby,    162   U. 

S.  255 202 

Starkey  v.  Starkey,  106  Ind. 


140, 


,69f 


State  V.  King,  37  Iowa  462. .  .21(i 

y.  Stickley,  41  Iowa  2.32.14.3 

v.Tnylor,  29  Ind.  517... (Ml 

State   Bank    v.    Backus,    ic>0 

Ind.  r>83 285 

State,  ex  rel.,  v.  Board,  etc., 

165  Ind.  202 25S 

V.  Christian.  18  Ind.  App. 

11 107 

V.Dudley,  1  Ohio  St.  437.257 

V.  Goldthait,      172      Ind. 

210 70 

V.  Hauser,  63  Ind.  155. .  ..502 

V.  Indianapolis  Union  R. 

Co.,  100  Ind.  45 107 

V.  Lung,  168  Ind.  553.... 28.3 

V.  Mayor,    etc.,    39    Neb. 

745 38 

v.Newlin,  69  Ind.  108... 312 


State,  ex   rel.,  v.   Parks,  169 

Ind.  93 258 

V.Sutton,  99  Ind.  300... 676 

V.  Terhelde,  166  Ind.  689.675 

V.Wilson.  113  Ind.  501..  103 

Steele  v.  Biggs,  22  111.  643. .  .427 
Steinke    v.    Hentley,    6    Ind. 

App.   603 254 

Stephenson  v.  Doe,  8  Blackf. 

508 209 

Sterling  Remedy  Co.  v.  Gorey, 

110  Fed.  372 29 

Stevenson   v.    State,    17  Tex. 

App.  018 38 

Stewart  v.   Mather,   .32  Wis. 

344 177 

V.  Philadelphia,    etc..    R. 

Co.,  8  Iloust.  (Del.)  4,50. .  .454 
Stimson     v.     Rouutree,     168 

Ind.   109 08 

Stockwell    V.    State,    ex    rel., 

101   Ind.  1 365 

Stone  V.  Brown.  110  Ind.  78.. 229 
Storer   v.    Mnikloy,    104    Ind. 

535 170 

Stout  V.  IVrry,  70  Ind.  501.. 220 

V.  Stout,  28  Ind.  App.  502.068 

Strough  V.  Gear,  48  Ind.  1(X)..305 
Stud  a  baker    v.     Fay  lor,     170 

Ind.  408 550 

Stumph    V.    Miller.    142    Ind. 

442 079 

Sumnierlot  v.   Hamilton,    121 

Ind.  87 676 

Supreme    Commandery,    etc., 

V.  Ainsworth,  71  Ala.  436..  34 
Supreme  Order,  etc..  v.  Baker, 

1.34  IiMl.  203 112 

Supreme   Tent,    etc.,    v.    Etti- 

ridge,  43  Ind.  App.  475. . .  ..445 
Sw(>])e   V.    Hopkins,    119  Ind. 

125 691 

Taber  v.  IVrguson.   109  Ind. 

227 501,503 

Talbott  V.  Board,  etc.,  42  Ind. 

App.    198 258 

Tate  V.  Ohio,  etc.,  R.  Co.,  7 

Ind.  479 170 

Tnylor  v.  Angel,  162  Ind,  670.225 
v.  Benham.    5    How^.    (U. 

S.)    *2.33 107 

V.Fletcher,  15  Ind.  80..  182 

V.  Stephens,  165  Ind.  200 

,342,344 

Tengue  v.  City  of  Blooming- 
ton,  40  Ind.  App.  68 73 

Teal  V.  Richardson,  160  Ind. 

119 648,649 


CASES  CITED. 


XXI  n 


Tedrowe  v.  Esher,  56  Ind.  443 


.6SH 


Telephone  Mfg.  Co.  v.  Sum- 
ter TeL,  etc.,  Co.,  63  S.  C. 
313 


25 


Terry  v.   Wheeler,   25   N.    Y. 

520 130 

Tc^rro   Haute,  etc.,   R.   Co. 

Buck,  96  Ind.  346 139 

V.  Erdel,  163  Ind.  348 .. .  36S 

V.  Hodel.  89  Ind.  128 170 

V.  Sheeks.  155  Ind.  74. .  .58^^ 

T.  Stockwell,  118  Ind.  08.4S1 

V.  Zehner.  J06  Ind.  149.  .655 

Tewksbury    v.    Howard.    138 

Ind.   103 539 

Thames  Loan,  etc.,  Co.  v.  Be- 

ville,  100  Ind.  309 125 

Thiebaud  v.  First  Nat,  Bank, 

42  Ind.  212 220 

Thomas  t.  Hoosier  Stone  Co., 

140  Ind.  518 361 

V.  Merry,  113  Ind.  83 108 

V.  Walmer,  18  Ind.  App. 

112 192 

Tilford  V.  Torrey  &  Lock  wood, 

53  Ala.  120 aS2,  683 

Tindall  v.  Miller,  143-Ind.  337 

34^1 

Tinder  v.  Tinder,  131  Ind.  381 

322,323 

Tinkle  v.    Wallace,    167   Ind. 

382 467 

Tipton  Fire  Co.  v.  Barnheisel, 

92  Ind.  88 114 

Torrey    v.    Burney,    113    Ala. 

496 142 

Town  of  Monticello  v.  Fox,  3 

Ind.  App.  4S1 43.3 

Town  of  New  Castle  v.  Lake 

Erie,  etc.,  R.  Co.,  155  Ind. 

IS 169 

Town  of  Oldtown  v.  Dooley, 

81  111.  255 38 

Town   of  Rensselaer  v.   Leo- 
pold, 106  Ind.  29 170 

Town    of    Royal    Center    v. 

Bingaman,  37  Ind.  App.  626 

72,73 

Town  of  Sellersburg  v.  Ford, 

39  Ind.  App.  94 70 

Town  of  Syracuse  v.  Weyrick, 

37  Ind.  App.  56 701 

Towne  v.  Rice,  122  Mass.  67..  55 
Townsend   v.   Huntzinger,   41 

Ind.  App.  223 225 

Trncy    v.    Albany    Exchange 

Co.,  7  N.  Y.  472 218 


Tucker  v.  Hiatt,  151  Ind.  332.401 
Tucker  &  Dorsey  Mfg.  Co.  v. 

Staley,  40  Ind.  App.  63 355 

Turner  v.  Board,  etc.,  158  Ind. 

166 258 

Tyler  v.  Davis,  37  Ind.  App. 

557 467 

Tyros   v    Kennedy,    126   Ind. 

523 683 

T'inta    Tunnel,    etc.,    Co.    v. 

Ajax  Gold  Mining  Co.,  141 

Fed.  563 559 

Underwood    v.    Deckard,    34 

*    Ind.  App.  198 663 

V.  Sample,  70  Ind.  446. .  .657 

Union  Central  Life  Ins.  Co.  v. 

Hollowell,  14  Ind.  App.  611.  34 
V.  Huyck,  5  Ind.  App,  474 

183 

Union  Mut.   Life  Ins.   Co.   v. 

Adler,  38  Ind.  App.  530 426 

V.Payne,  105  Fed.  172..  34 

Union    Traction   Co.   v.    Bar- 

nett,  31  Ind.  App.  467 155 

V.  Pfeil.  39  Ind.  App.  51.632 

United  States  v.  Roche,  1  Mc- 

Crnry  (U.  S.)  385 28 

United  States  Cement  Co.  v. 

Cooper,  172  Ind.  599. .  .354,  549 
United  States  Sav.,  etc.,  Co.  v. 

Harris,  142  Ind.  226 492 

Utterback  v.  Terhune,  75  Ind. 

363 381 

Vail  v.  Halton,  14  Ind.  344.  ..521 
Valley    Nat.    Bank,    etc.,    v. 

Crowell.  148  Pa.  St.  284. ...  55 
Van  Camp,  etc..   Iron  Co.  v. 

O'Brien.  28  Ind.  App.  152..  14 
Vn  11  cleave  v.  Mil  liken,  13  Ind. 

lOri 521 

A'aiulnlia  Coal  Co.  v.  I'enn,  — 

Ind.  — 693 

Vnndalia   R.  Co.  v.  Blum,  45 

Ind.  App.  697 702,713 

v.  Kanarr,   38   Ind.   App. 

146 698,704 

V.  Steiihens.  39  Ind.  App. 

11 368 

Vnn    Wort   v.    St    Paul    Fire 

Tiis.  Co.,  8  App.  Div.  107.  ..414 
Vnuirhnn  v.  Godman,  94  Ind. 

101 667 

Vinton  v.  Baldwin,  88  Ind.  104 

176 

V(»^el    V.   Brown    School    ^Vp., 

112  Ind.  317 MV) 


XXIV 


CASES  CITED. 


Vogel  V.  Brown  Tp.,  112 1  nd. 

299 loa 

Voorhees  v.  Indianapolis  Car, 

etc.,  Co.,  140  Ind.  220 113 

Wabash  R.  Co.  v.  Engleman, 
IGO  Ind.  321) 700 

V.  Miller,    27    Ind.    App. 

ISO 209 

V. ,  158  Ind.  174.... 209 

V.  Young,  154  Ind.  24. .  ..498 


Walker   v.   Woollen,   54   Ind. 

1G4 54 

Wallace  v.  Taliaferro,  2  Call 

(Va.)  447 477 

Walter   v.    Walter,    117   Ind. 

247 401 

Walter  A.  Wood,  etc..  Mach. 

Co.  V.  Smith,  50  Mich.  565.. 417 
Walters  v.  Uhl,  3  Ind.  App. 

219 693 

Wasem    v.    Raben,    45    Ind. 

App.  221 292 

Waters    v.    Village    of    Bay 

View,  61  Wis.  042 434 

Wayne  Pike  (^o.  v.  State,  ex 

rel.,  134  Ind.  672 85 

Webb  V.  Rhodes,  28  Ind.  App. 

303 171,253,255 

Wels  V.  City  of  Madison.  75 

Ind.  241 433 

Welch  V.  State,  ex  rel.,  164 

Ind.  104 131 

V.Welch,  183  111.  237.... 322 

Wells  V.  Brigham,  6  Cush.  6..  55 
Wells    &    Richardson    Co.    v. 

Siegel,    Cooper   &   Co.,    106 

Fed.  77 29 

Wendel  v.  Cleveland,  etc.,  R. 

Co.,  41  Ind.  App.  400 688 

Wendell  v.  Crandall,  1  N.  Y. 

491 325 

Western  Pa  v..  etc.,  Co.  v.  Citi- 
zens St.  R.  Co.,  128  Ind.  525 

304 

Western    Union    Tel.    Co.    v. 

Harvey,  67  Kan.  729 553 

v.  Krueger,  36  Ind.  App. 

348 170 

V.  Sefrit.    38    Ind.    App, 

.565 553 

Wheeler  v.  Abilene  Nat.  Bank, 

etc.,  Co.,  159  Fed.  391 510 

Whitcomb    v.     Standard    Oil 

Co.,  153  Ind.  513 98 

V.  Whitney.  24  Mich.  486.129 

White  V.  Clawson,  79  Ind.  188 

t 

■ V.  Redenbaugh,    41    Ind. 


521 


App.  580 467 

Whitesell    v.     Strickler,    167 

Ind.  602 78 

White   Sewing  Mach.   Co.   v. 

Fowler,  28  Nev.  94 494 

Whlttem  V.  State,  36  Ind.  196.283 
Wild's  Case,  6  Coke  ♦17.709,710 
Williams  v.  Iledrick,  96  Fed. 

657 322 

V.  Man  ley,   33   Ind.   App. 

270. 497,498 

V.Mitchell,  106  Fed.  168.  29 


Wilson     V.     MtKihanics     Sav. 

Bank,  45  Pa.  St.  488. .  .461, 462 

V.  Wall,  0  Wall.  83 202 

Wlngate  v.  James,  121  Ind.  69 

591 

Winstandley  v.  Breyfogle,  148 

Ind.  618 64 

Wirtz  V.   Eagle  Bottling  Co., 

50  N.  J.  Eq.  164 24 

Wise  V.   Wise,  43  Ind.  App. 

625 467 

Wiseman   v.   Gouldsberry,  45 

Ind.  App.  677 693 

Wood  V.  Robertson,  113  Ind. 

323 344 

Woodman  v.  Churchill,  52  Me. 

58 461,462 

Woodruff  V.  Bowen,  136  Ind. 

431 273 

Woods    V.    Stephens,    46   Mo. 

555 177 

Wright  V.   Charley,   129  Ind. 

257 708 

V.  Traver,  73  Mich.  493. 

54,55 

Wunderle   v.    Wunderle.    144 

111.  40 335,337 

W.  W.  Kimball  Co.  v.  Mellon. 

80  Wis.  133 50 

Wynkoop   v.    Cowing,   21    111. 

570 427 

Xenia    Real    Estate    Co.    v. 
Macy,  147  Ind.  568 ..436 

Yost  V.  Yost,  141  Ind.  584. . . 
398,399 

Zaleskl  v.  Clark,  44  Conn.  218 

417 

Zellpr,    McClellan    &    Co.    v. 

Vinardi,  42  Ind.  App.  2,32.. 556 
Zimmerman    v.    Zimmerman. 

129  Pa.  St  229 100 

Zook  V.  Simons^in.  72  Ind.  S3. 464 
Zorn  V.   Warren-Scharf,   etc.. 

Paving   Co.,    42    Ind.    App. 

213 206 


Statutes  Cited  and  Construed 


Section  257  Bums 
Section  291  Burns 
Section  2S)2  Burn? 
Section  296  Burns 
Section  298  Burns 
Section  aOO  Burns 
Section  346  Burns 
Section  368  Burns 
Section  369  Bums 
Section  376  Bunts 
Section  407  Burns 
Section  529  Bums 
Section  561  Burns 
Section  585  -Bums 
Section  597  Burns 
Section  645  Burns 
Section  670  Bums 
Section  700  Bums 
Section  702  Bums 
Section  732  Bums 
Section  733  Bums 
Section  812  Bums 
Section  870  Bums 
Section  1027  Burus 
Section  1031  Burns 
Section  1080  Bums 
Section  1279  Bums 
Section  1330  Burns 
Section  1356  Burns 
Section  1399  Bums 
Section  2854  Bums 
Section  2927  Burns 
Section  2990  Bums 
Section  2997  Bums 
Section  3016  Bums 
Section  3018  Burns 
Section  3019  Burns 
Section  3020  Burns 
Section  3023  Bums 
Section  3025  Bums 
Section  3028  Bums 
Section  3940  Burns 
Section  3941  Bums 
Section  3958  Burns 
Sections  3958-39«50  B 
Section  3960  Bums 
Section  3964  Burns 
Section  3979  Bums 
Section  3980  Burns 
Section  3994  Bums 
Sec  tit  n  4012  Burns 


908 283 

908 260, 641 

OOS 641 


90S 521.  522 

90S 108 

109 


90S, 
906. 
OOS. 


90S. 


9 

149 

14K 

DOS 12»5, 422 

90S 283 

908 196 


SXfS.... 
908.... 
908. . . . 


. . .  4S.  444,  678.  692 

621 

468 


90S 495 

908 695 

908 162,  283 

OOS 365 


401 

401 

310 

326 

106 

106 

400 

112 

692 

326 

712 

519 

908 569.  570 

908 326 

908 590,  591 

908 519 

908 3S1,  569 

908 381 

908 205,  206,  381,  382 

908 205,  206 

908 570 

908 590,  591 

908 


908. 
90S 
908. 

908. 
908. 
908, 
908 
908 
908 
90^^ 
908. 
90S, 


33;] 

908. 331,  332,  333 

908 320, 328 

rns  1908 328 

320 


908, 
908. 
OOS. 
90S, 


....201 

492 

, 492 

908 32.*^,  049 

908 598 


(XXV) 


xxvi        STATUTES  CITED  AND  CONSTRl'ED. 


Section  4019  Burns  1008 59S 

Section  5316  Burns  190S 585 

Section  5448  Burns  1908 366,  698,  704 

Section  5449  Burns  1908 367,  697,  704 

Section  5780  Burns  1008 551 

Section  5781  Burns  1908 551, 55;i 

Section  5783  Burns  1908 552, 553 

Section  5932  Burns  1908 258 

Section  5933  Burns  1908 258 

Section  6021  Bums  1908 76 

Section  7469  Burns  1908 410 

Section  7851  Burns  1008 224 

Section  7852  Burns   190S 22r, 

Section  785:5  Burns  1908 225 

Section  7855  Burns  1908 225 

Section  7856  Burns  1908 225 

Section  7867  Burns  1908 292 

Section  7952  Burn«  IDO^ 109 

Section  8017  Burns  lUOS 236 

Section  8029  Bums  1908 ;J54,  532 

Section  8059  Burns  1908 192 

Section  8061  Burns  1908 691 

Section  8071  Burns  1908 192 

Section  8355  Burns  190S 675 

Section  8410  Bums  1908 464 

Sc»ction  8654  Burns  1908 245 

Section  8696  BuriLS  1008 167. 170 

Section  8716  Burns  1908 59:i 

Section  8891  Burns  19aS 295 

Section  10379  Burns  1908 313 

Section  3542  Burns  1901 167 

Section  3623a  Bums  1901 501 

Sections  3623a-3623h  Burns  1901 500 

Section  3623e  Burns  1901 501 

Sections  6839-6847  Burns  11)01 103 

Sections  6899-6913  Burns  11M)1 185, 186 

Section  3332  Burns  1894 336 

Section  3333  Bums  1894 336 

Section     256  R.  S.  1881 283 

Section    289  R.  S.  1881 2<K),  641 

Section    290  R.  S.  18S1 641 

Section     293  R.  S.  1881 521,  522 

Section     296  R.  S.  1881 lOS 

Section     298  R.  S.  1881 100 

S^vtioa     341  R.  S.  18S1 9 

Section     362  R.  S.  18S1 140 

Section     363  R.  S.  1881 148 

Section    370  R.  S.  1881 126,  422 

Section     398  R.  S.  1881 283 

Section     505  R.  S.  1881 196 

Section     559  R.  S.  1881 621 

Section     571  R.  S.  1881 468 

Section     615  R.  S.  1881 495 

Section    631  R.  S.  1881 695 

Section    658  R.  S.  1881 1(52, 283 

Section    660  R.  S.  18S1 365 

Section     690  R.  S.  1881 401 

Section    691  R.  S.  1881 401 

Section    769  R.  S.  1881 310 


STATUTES  CITED  AND  CONSTRUED.       xxvii 

8ecti<m    d92  R.  S.  1881 106 

Section    996  R.  S.  1881 106 

Section  1042  R.  S.  1881 40i) 

Section  1222  R.  S,  1881 112 

Section  1266  R.  S.  1881 692 

Section  1285  R.  S.  1881 326 

Section  2338  R.  S.  1881 510 

Section  2405  R,  S.  1881 560, 570 

S^tion  2467  R.  S.  1881 326 

Section  2473  R.  S.  l&Sl 590,  591 

Section  2487  R.  S.  l&Sl 205 

Section  2490  R.  S.  18S1 500, 501 

Section  2027  R.  S.  ISsi 320. 328 

Sections  2027-2929  R.  vS.  1881 328 

Section  2929  R.  S.  1881 320 

Section  2932  R.  S.  18S1 201 

Section  2944  R.  S.  1S81 492 

Section  2945  R.  S.  1881 402 

Section  2958  R.  S.  1881 323,  (HO 

Section  2967  R.  S.  lasi 335 

Section  2969  R.  S.  1881 50S 

Section  2976  R.  S.  1881 r>U^ 

Section  3928  R.  S.  1881 .-vsn 

Section  4178  R.  S.  1881 552,  5r)3 

Section  4910  R.  S.  1881 410 

Section  5115  R,  S.  1881 224 

Section  5116  R.  S.  1881 225 

Section  5117  R.  S.  1881 225 

Section  5119  R.  S.  1881 225 

Section  5130  R.  S.  1881 202 

Section  5200  R.  R.  18S1 109 

Section  5213  R.  S.  1881 102 

Section  5215  R.  S.  1881 601 

Section  5225  R.  S.  1881 102 

Section  5323  U.  S.  18S1 67.*! 

v^ectlon  5772  R.  S.  1881 7(5 

I{.  S.  1843,  1)   424 700.  710 

11  Stat,  U.  S..  p.  587 :i3l! 

24  Stat.  U.  S.,  p.  552 85 

25  Stat.,  U.  S.,  p.  436 85 

Acts  1881,  p.     84 335 

Acts  1883,  p.     61 32(; 

Acts  1S83,  p.     62 103 

Acts  1885,  p.     70 335,  330 

Acts  1885,  p.   151 551.  55:i 

Acts  1885,   p.  224...: 366,367,007,008.704 

Aets  1880,  p.  430 20(J 

Acts  1891,  p.     71 510 

Acts  1891,  p.  100 313 

Acts  1801.  p.  368 167 

Acts  1801.  p.  404 570 

Acts  1893,  p.  204 236 

Acts  1893,  p.  377 332 

Acts  1807,  p.  255 401 

Acts  1899,  p.   131 205.  206,  381.  3*^2,  560 

Acts  1809,  p.  231 354,  .532 

Acts  1899,  p.  343 25S 

Acts  1901,  p.  449 1S5, 180 

Acts  1001,  p.  534 500.  501 


xxviii      STATUTES  CITED  AND  CONSTRUED. 

Acts  1901,  p.  554 381 

Acts  1901.  p.  565 712 

Acts  1903,  p.  184 331,332,333 

Acts  1903,  p.  263 185 

Acts  1903,  p.  288 185 

Acts  1903,  p.  294 185 

Acts  1903,  p.  338 444 

Acts  1903,  p.  356 257 

Acts  1903,  p,  304 225 

Acts  1905,  p.  219 1(57, 170.  245,  295,  593 

Acts  1907,  p.     71 205,  206 

Acts  1007,  p.  652 48, 444, 678, 692 


TEXT-BOOKS  CITED 


Abbott,  Mun.  Ctorp.,  §058 433 

IS  Am.  and  Eng.  Ency.  Luw, 

243 G2t5 

r>  Am.  and  E]ng.   Ency.   Law 

(I'd  etl.),  177 V) 

20  Am.  and  Eng.  Ency-  Law 

(2d  (Hi.).  618 :{;;.". 

2S  Am.  and  Eng.  Ency.  Law 

(2d  ed.).  351.  352 2S 

,  3(19 25,  2S 

.  371 2U 

29  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  763 Ill) 

2  Bacon.  Benefit  Soc.  (3d 
ed.).   1336 34 

Beach,  Contrib.  Xeg.  (3detl.), 
fol 27G 

Browne.  Stat,  of  Frauds  (5th 
ed.),  345a-340 125 

Bumi).  Fraudulent  Convey- 
ances, p.  26J) 22(i 

2  Burns'  Digest.  1729 65f) 

4  Cent.  L.  J.,  122 202 

Chltty.  Bills  and  Notes  (12th 

.\m.  ed.),  •220 462 

Cooley,  Torts  (2d  ed,),  625, 

626 39 

,  628 41 

,  630,  631,  6.^3 40 

1  Daniel,  Negotiable  Inst.  (4th 
ed.),  i726a 401.  402 

1  Daniel,  Negotiable  Inst.  (5th 
ed.).  S§51a.  52 54,  .55.  50 

2  Dillon.  Mun.  Corp.  (4th 
ed.),  §§1039,  1041.  1046 4.33 

3  Elliott.  Railroads  (2d  ed.). 
1249 270 

4  Elliott.  Railrojuls  (2d  ed.). 
%1CA1 157 

Elliott,  Roads  and  Sts.  (2d 
ed.),   §S07 170 

5  Ency.  Kv..  9(H 209 

1.3  Ency.  Ev.,  141 <W2 

20  Ency.  PI.  and  Pr..  9<^8 312 

Endllch.  Interp.  of  Stat..  S295 

501 

Bwlmnl^'s  Manual,  §46 12 


Ewbank's  Manual,  §§48,  71..  .621 

.  J571 621 

Kwell's  Evans,  Agency,  ♦2. 
♦110 305 

(Goodwill.  Real  I*roi)erty,  pp. 
32.  43 324 

1  Greeuleuf.  Evidence  (Lew- 
is's ed.),  §275 118 

3  Hutchinson,  Carriers  (3d 
ed.),   §1370 13 

1  Jaggard,  Torts,  p.  2.")S 37 

2  Jaggard,  Torts,  p.%slMJ 276 

Juds<in,  Interstate  Cimnuerce. 

§§44,  248 7 

4  Kent's  Conim..  ♦228 648 

4   Kent's   Comm.    (12th   ed.), 

♦203 345 

4   Kent's   Comm.    (14th  e<l.), 

♦2(n 325 

Kerr.  Fraud  and  Mistake  (2d 

ed.).   1 24 

1   Laba  tt.   Master  and  Serv., 

§30  V 450 

.  §238 98 

1  I^wis*s  Sutherland,  Stat. 
Constr.  (2d  ed.),  §22 3.34 

Mechom,  Public  Officers.  §5.  .258 
Moraw<»tz,  Priv.  Corp.,  §403..  114 

2  Parsons,  Notes  and  Bills. 
14(5,  147 54,50 

2    Perry,    Trusts     (5th    e<l.), 

§§8(53-805 108 

Pomeroy.  rnde  Uoniedles  (4th 

ed.),   §§43(5,  438 4S2 

Pomeroy,  Contracts   (2d  ed.). 

§lf>2  et  se<| 5no 

4    Pomeroy.    Fax.   Jurisp.    (3tl 

ed.),   §1357 701 

2  Redfield,  Wills,  218,  0 343 

Schonler,  Wilis  (3d  ed.), 
§.^».59 708 

2,«;iiennnnn  &  RiMlflcld,  Negli- 
gence (5th  ed.),  §aSO 3(U 


(zxix) 


XXX 


TEXT-BOOKS  CITED. 


Stephen,  Pleading,  378,  387... 429 
2    Story,    Eq.    Jurlsp.    (11th 
ed.),  §928 701 

1  Sutherland,  Damages  (2d 
ed.),  jl6 356 

Taylor,  Landlord  and  Tenant, 
§22,  n 191 

Taylor,  Landlord  and  Tenant 
(7th  ed.),  p.  278 219 

2  Thompson,  Negligence,  p 
889 41 

1  Thompson,  Negligence  (2d 
ed.).   §59 277 

3  Thompson,  Negligence  (2d 
ed.),   §2691 157 

5  Thomp.son,  Negligence  (2d 
ed.),   §5881 433 

2  Underhill,  Landlord  and 
Tenant,  p.  1362 220 

Vance,  Insurance,  p.  522 34 


2  Washburn,  Real  Property 
(5th  ed.),  p.  G2.5 323 

,  p.  640 325 

3  Washburn,  Real  Prop.  (5th 
ed-),  ^499 253 

3  Washburn,  Real  Property 
(6th  ed.),  §§2267,  2271 330 

Weeks,  Attorneys  at  Law  (2d 
ed.),  §§308,  309 19 

2  WIgmore,  Evidence,  §1404.. 209 

3  WIgmore,  Evidence.  §1924.  .40(> 
Wood,  Landlord  and  Tenant, 

p.  678 219 

Wood.  Master  and  Servant, 
pp.  593.  504 41 

1  Woollen,  Trial  Proc,  §1544.620 

2  Woollen,  Trial  Proc,  §1414.621 
,  §4154 .3rci 

4  Words  and  Phrases,  3179.  .47(» 
1  Works'   Practice   (3d  ed.), 

§539 620 


JUDGES 


OF  m 


Appellate  Court 


or  TRS 


STATE  OF  INDIANA, 


DURING  THE  PEMOD  COMPRISED  IN  THIS  VOLUME 


Hon.  DAVID  A.  MYERS.*tt 
Hon.  DANIEL  W.  COMSTOCK.J 
Hon.  frank  S.  ROBY.^ 
Hon.  JOSEPH  M,  RABB.||t 
Hon.  ward  H.  WATSON.t 
Hon.  CASSIUS  C.  HADLEY.f 


*Chief  Judge  at  November  Term,  1909. 

II  Presiding  Judge  at  November  Term,  1909. 

t  Elected  in  1896;  reelected  in  1898,  1902  and  1906. 

§  Appointed  March  21,  1901;  elected  in  1902  and  1906. 

ttAppointed  October  18,  1904;  elected  in  1904  and  1908 

tElected  in  1906. 

(xxxi) 


OFFICERS 


or   TUB 


Appellate  Court 


ATTORNEY-GENERAL, 

JAMES  BINGHAM 


REPORTER, 

GEO.  W.  SELF 


CLERK, 

EDWARD  V.  FITZPATRICK 


SHERIFF, 

GEORGE  HTJTTO 


LIBRARUN, 

OMAR  O'HORROW 


(xxxii^ 


CASES  DECIDED 


IN  THE 


Appellate  Court 


OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1900,  IN  THE  NINETY- 
TIIIKI)  AM)  NINETY-FOURTH  YEARS  OF  THE  STATE. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway'  Company  v.  Wood  et  al. 

[No.  5.1)88.     t^led  May  2(5,  1008.     Reheaiing  denied  June  4.  1909. 

Ti-ansfer  denied  December  10,  1909.] 

1.  Courts. — Jurisdiction. — Interstate  Coinmn-ce. — Breach  of  Fed- 
eral Statute, — The  jurisdiction  of  an  action  for  the  breach  of  a 
duty  uuix)8ed  by  a  provision  of  the  interstate  commerce  law.  Is 
in  the  federal  court,     p.  7. 

2-  Courts. — Jurisdiction, — Interstate  Commerce. — Breach  of  Ship- 
ping Contracts. — Railroads. — The  jurisdiction  of  an  ordinary 
action  for  damages  for  the  breach  of  a  contract  by  a  carrier  to 
transport  freight  to  a  city  in  another  state,  is  concurrently  in 
the  state  and  federal  courts,    p.  7. 

3.  Courts.  —  Jurisdiction.  —  Interstate  Commerce.  —  Railroads,  — 
Breach  of  Common-Law  Dniy. — An  action  against  a  railroad  com- 
pany for  failure  to  fui'nish  cara  for  shipment  into  another  state 
is  not  founded  upon  the  interstate  commerce  act,  but  \\\\oii  a 
breach  of  such  company's  common-law  duty.    p.  8. 

4.  Removal  of  Causes. — Failure  to  Moix;  for. — Jurisdiction. — 
Where  a  case  is  removable  to  the  federal  court,  but  the  parties 
fail  to  Dftove  therefor,  the  state  court  has  jurisdiction  to  try  the 
csi.se.    p.  0. 

5.  Bankruptcy. — Jurisdiction. — ^The  federal  courts  have  exclusive 
Jurisdiction  of  proceedfti^s  in  bankruptcy,    p.  9. 

ti.  AFPEAiM-^Overruling  Motion  to  Separate  Causes. — ^The  errone- 
ous overruling  of  a  motion  to  separate  the  causes  of  action  stated 
in  the  complaint  does  not  constitute  reversible  error,     p.  9. 

7.  Carriers. — Railroads, — Failure  to  Provide  Cars. — Kinds  of. — 
Complaint. — A  complaint  alleging  that  defendant  railroad  com- 
pany was  a  common  carrier  of  grain  between  certain  points,  that 
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the  plaintiffs  tendered  grain  for  shipment  to  such  i>oint8  and  de- 
manded "suitable  cars"  therefor,  and  that  defendant  refused  to 
furnish  them,  sufficiently  shows  the  kind  of  cars  demanded,    p.  10. 

8.  Cabbiers. — Railroads. — Complain t. — Conclusions, — ^An  allegation 
that  defendant  railroad  company  held  itself  out  as  a  carrier  of 
goods  bet^'een  certain  points  la  one  of  fact,  and  not  a  mere  con- 
clusion,   p.  10. 

9.  Carriebs. — Railroads. — Issuance  of  Bills  of  Lading, — FaUure  to 
Allege, — Complaint. — A  complaint  against  a  railroad  company 
for  failure  to  furnish  cars  for  the  shipment  of  grain  to  a  certain 
point  beyond  its  own  line,  is  not  bad  for  falling  to  allege  that 
such  company  Issued  bills  of  lading  to  points  beyond  Its  own 
line,  there  being  an  allegation  that  the  company  held  itself  out 
as  a  carrier  to  such  points,    p.  10. 

10.  Carbtebs. —  Railroads, —  Freight. —  Payment  of. —  Complaint. — 
A  complaint  alleging  that  the  plaintiffs  tendered  their  grain  to 
defendant  railroad  company  for  shipment  and  that  they  were 
"willing,  ready  and  able  to  pay'*  the  freight  thereon,  is  sufficient, 
since  the  quantity  of  grain  to  l>e  shipped  depended  on  the  num- 
ber and  capacity  of  the  cars  to  be  furnished,    p.ll. 

11.  Cabbiers. — Railroads. — Freight  Discrimination s, — Complaint. — 
A  complaint  alleging  that  defendant  railroad  company  "unlaw- 
fully, habitually  and  wilfully  discriminated  against  plaintiffs  and 
their  stations"  in  favor  of  other  cities,  sufficiently  alleges  dis- 
criminations,   p.ll. 

12.  (^ABRiERfl. —  Railroads. —  Fihipmcnts  Beyond  Own  Lines. — Eri" 
denee, — Evidence  that  a  railroad  company  held  itself  out  as  a 
carrier  of  freight  to  certain  points  sustains  a  Judgment  against  it 
for  refusing  to  furnish  cars  to  use  for  shipment  thereto,  though 
such  company's  bills  of  lading,  to  the  plaintiflPs'  knowledge,  limited 
its  liability  at  a  certain  intermediate  point,    p.  11. 

13.  Appeal. — 'Evidence. —  Sufficiency. — In  determining  the  suffi- 
ciency of  evidence  to  sustain  a  verdict,  only  that  favorable  to  the 
successful  party  will  be  considered,    p.  12. 

14.  Carriers. — Railroads, — D  incrimination. — Evidence, —  Evidence 
that  shippers  at  Junction  points  were  furnished  with  desired  cars 
and  that  the  plaintifTs,  at  intermediate  points,  were  furnished 
none,  shows  a  discrimination,    pp.  12. 17. 

15.  Carriers. — Railroads. — Refusal  to  Transport  Freight, — Tender 
of  Payment  of  Charges. — Evidence  that  the  plaintiffs  were  ready, 
willing  and  able  to  pay  freight  charges  is  admissible  in  an  action 
against  a  railroad  company  for  failing  to  transport  goods,    p.  12. 

16.  Damages. — Measure  of. — Railroads. — Delay  in  Transporting 
Goods, — The  damages  recoverable  asralnst  a  railroad  company  for 
its  delay  in  transporting  goods  is  the  difference  in  price  of  the 
goods  at  the  time  when  they  should  have  arrived,  and  when  they 
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actually  arrived  at  their  destination,  less  the  freight  charges, 
p.  12. 

17.  Damages. — Diminution  of, — ExpenHcs. — Railroads, — Freigh t. — 
A  shipiier  whose  freight  is  refused  by  a  railroad  company  must 
handle  his  goods  so  as  to  reduce  as  much  as  possible  his  damages, 
and,  in  doing  so,  is  entitled  to  recompense  for  exi)enses  incurred, 
p.  13, 

1&  Caeriebs. — Railroads. — Refusal  to  Transport  Grain. — Damages. 
—Where  a  railroad  company  refused  to  transport  the  plaintiffs' 
grain  to  Baltimore,  and  by  reason  thereof  they  were  compelled  to 
transport  such  grain  to  another  iK)int  to  preserve  it,  the  damage 
consists  in  the  difference  between  the  selling  price  received,  after 
making  allowance  for  the  diflference  in  the  cost  of  transportation, 
and  tlie  selling  price  at  Baltimore  when  it  should  have  arrived 
there,    p.  13. 

19.  Trial. — Instructions. — Uotc  Considered. — Instructions  will  be 
considered  as  a  whole,  and  if  they  fairly  state  the  law,  and  the 
jury  were  not  misled  thereby,  the  judgment  will  not  l>e  reversed, 
though  a  single  instruction  alone  might  seem  incorrect,    p.  13. 

20.  Caehiers. — I^ailroads. — Instructions.  —  Omissions. —  Supply inif 
hy  Others. — An  instruction  failing  to  state  that  if  it  was  impos- 
sible for  defendant  railroad  company  to  deliver  the  grain,  the 
company  would  not  be  liable.  Is  not  misleading  where  a  subse- 
quent instruction  expressly  told  sucrh  jury  that  under  such  cir- 
cumstances the  company  would  not  be  liable,    p.  14. 

21.  Carriers. — Railroads. — Discrimination. — Instructions. —  An  in- 
struction that  discrimination  by  railroad  companies,  as  to  ship- 
I)ers,  is  unlawful  only  when  the  conditions  are  similar,  Is  not 
erroneous,    p.  14. 

22.  Trial. — Instructions. — Abstract. — Failing  to  Apply. — An  ab- 
stract instruction  is  not  erroneous,  where  the  application  thereof 
to  the  facts  is  made  in  other  instructions,    p.  14. 

23.  Casriebs. — Railroads. — Failure  to  Transport. — Instructions. — 
An  instruction  that  if  defendant  railroad  comimny  held  itself  out 
to  transport  goods  to  a  certain  point  it  would  be  liable  for  its 
failure  to  furnish  cars  to  ship  to  such  point,  is  not  erroneous, 
p.  15. 

24.  Carriers. — Railroads. — Transporting  Freight. —  Duty.  —  Cowr 
plaint. — A  complaint  alleging  that  defendant  railroad  company 
held  itself  out  as  a  common  carrier  of  grain  to  certain  i)oints, 
that  the  plaintiffs  demanded  cars  in  which  to  ship  grain  to  such 
Ijoiuts,  and  that  they  were  readj'  and  willing  to  pay  the  charges, 
shows  a  duty  ou  the  part  of  the  company  to  funiish  tlio  cars 
desired,     p.  1«». 

25.  Railroads. — Common-Law  Duty. — At  tiie  common  law  it  is  a 
railroad  company's  duty  to  serve  the  public  impartially,     p.  lt>. 
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From  Howard  Circuit  Court;    J.  F.  Elliott,  Judge. 

Action  by  George  G.  Wood  and  another  against  the  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Af- 
firmed, 

John  L,  Riipe  and  G.  E.  RosSy  for  appellant. 
L.  B.  Nash,  J.  K,  Roberts,  Blacklidge  &  Wolf  and  Miller, 
Shirley  d'  Miller,  for  appellees. 

Watson,  J. — Appellees  sued  appellant  to  recover  dam- 
ages for  failure  to  furnish  cars  for  shipment  of  corn  from 
appellees'  elevators  at  Windfall  City,  Curtisville  and  Ne- 
vada, Tipton  county,  Indiana,  and  at  Hemlock,  Howard 
county,  Indiana. 

The  amended  complaint,  as  filed,  was  in  six  paragraphs, 
but  the  third  paragraph  was  dismissed.  The  first  para- 
graph of  the  amended  complaint,  in  substance,  alleges  that 
the  plaintiffs  are  owners  of  large  and  expensive  grain  ele- 
vators at  Windfall  City,  Curtisville  and  Nevada,  Tipton 
county,  Indiana,  and  at  Hemlock,  Howard  county,  Indiana ; 
that  defendant  owned  and  operated  the  only  line  of  rail- 
road passing  said  stations  named,  and  that  it  advertised 
and  held  itself  out  as  a  '*  carrier  of  grain  to  Chicago,  Cin- 
cinnati, Indianapolis,  Baltimore  and  Newport  News  without 
change  of  cars,  and  solicited  plaintiffs*  business  as  such 
through  carrier;''  that  from  November  22,  1902,  to  May  23, 
1903,  plaintiffs  purchased  and  had  stored  in  their  said  ele- 
vators, located  at  the  several  points  named,  large  quantities 
of  com  for  shipment  to  Baltimore,  Newport  News  and  other 
markets  named,  and  from  day  to  day  between  said  named 
dates  demanded  from  defendant  cars  for  the  shipment  of  such 
corn;  that  defendant  failed  to  furnish  ears  for  the  ship- 
ment of  the  corn  from  the  elevators  at  the  times  demanded, 
or  within  reasonable  time  after  demand,  by  reason  of  whicb 
unreasonable  delay  in  furnishing  cars  the  corn  heated  in 
such  elevators  and  was  thereby  damaged;    that  plaintiffs 
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were  compelled  to  pay  interest  upon  capital  used  in  the  pur- 
chase of  corn,  by  reason  of  the  defendant's  unreasonable 
delay  in  furnishing  cars  for  shipment;  that  after  demand 
had  been  made  by  plaintiffs  for  ears,  and  a  reasonable  time 
had  elapsed  for  furnishing  them,  defendant  raised  its 
freight  rates  on  com  shipments  so  that  plaintiffs  were  re- 
quired to  pay  an  advanced  rate  when  the  corn  was  shipped ; 
that  after  plaintiffs  had  demanded  cars  for  the  shipment 
of  their  com,  and  a  reasonable  time  had  elapsed  for  furnish- 
ing them,  the  price  of  corn  in  the  market  declined,  so 
that,  by  reason  of  the  failure  of  defendant  to  furnish  cars 
Hithin  a  reasonable  time,  plaintiffs  suffered  loss  and  dam- 
age, in  interest  paid  on  money  invested  in  corn,  to  the 
amount  of  $2,000,  on  account  of  deterioration  of  corn  by 
heating  in  their  elevators,  $4,000,  on  account  of  additional 
freight  paid,  because  of  the  raising  of  the  rate  by  appellant, 
$2,000,  and  on  account  of  loss  in  decline  of  market,  $15,000 — 
in  aU  $23,000. 

The  second  paragraph  of  the  amended  complaint  alleges 
substantially  the  same  facts  as  the  first,  except  that  the  sec- 
ond alleges  a  different  theory,  as  a  basis  of  recovery,  and 
facts  in  support  of  such  theory,  viz.:  That  at  all  times 
from  November  22,  1902,  to  May  23,  1903,  defendant  was 
supplied  with  an  ample  number  of  cars  and  other  facilities 
properly  and  promptly  to  receive  and  transport  any  and 
all  grain  offered  for  shipment  along  its  lines,  including  the 
stations  of  Hemlock,  Nevada,  Curtisville  and  Windfall 
City,  where  plaintiffs'  elevators  were;  that  plaintiffs  had 
no  other  means  of  shipment  than  defendant's  line  of  road, 
and  were  at  all  times  ready  to  pay  the.  freight  charges,  but 
that  defendant,  during  the  entire  period  between  the  datos 
named,  unlawfully,  habitually  and  wilfully  discriminated 
against  plaintiffs  and  their  stations  in  favor  of  the  cities 
of  Kokomo  and  Elwood  and  the  town  of  Bunker  Hill,  at 
which  points  there  were  competing  lines  of  railroad,  and 
nt  other  points  where  there  were  competing  lines;    that  in 
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April  and  May,  1903,  plaintiffs  were  compelled  to  send 
5,000  bushels  of  heated  com  to  Toledo,  Ohio,  to  be  cured 
and  kiln  dried,  at  a  total  cost  of  $500,  and  the  damages 
claimed  under  this  paragraph  are  on  account  of  advance  in 
freight  rates,  $2,000 ;  on  account  of  decline  in  market  price, 
$15,000;  on  account  of  interest,  $1,000;  on  account  of  de- 
terioration in  grain,  $1,000;  on  account  of  curing  grain, 
$500— in  all  $19,500. 

The  fourth  and  fifth  paragraphs  of  the  complaint  are, 
as  to  their  allegations,  the  same  as  the  first  and  second,  ex- 
cept that  they  relate  wholly  to  the  business  of  the  firm  car- 
ried on  at  the  elevator  and  mill  at  Windfall  City,  and 
operated  in  the  name  of  Jesse  C.  Hadley.  The  sixth  para- 
graph alleges  that  contracts  were  made  in  the  name  of  Jesse 
C.  Iladley  for  shipments  of  grain  in  November,  1902,  to 
John  R.  Gray,  Indianapolis,  Indiana,  10,000  bushels  of  corn, 
and  to  F.  M.  Murphy,  Indianapolis,  Indiana,  10,000  bushels 
of  corn,  and  that  plaintiffs  were  required  to  pay  under  said 
contracts,  for  their  default  therein  occasioned  by  defend- 
ant's failure  to  furnish  cars,  $250  to  John  R.  Gray,  and 
$700  to  P.  M.  ]\Turphy. 

Appellant's  motion  to  separate  and  number  the  causes  of 
action  set  forth  in  each  paragraph  of  the  complaint  was 
overruled,  also  the  separate  demurrers  to  each  paragraph 
thereof.  At  the  close  of  appellees'  evidence  appellant  moved 
to  dismiss  the  cause  for  want  of  jurisdiction,  but  the  motion 
was  overruled.  The  cause  was  tried  before  a  jury,  which 
returned  a  verdict  for  appellees,  and  judgment  was  ren- 
dered thereon  in  the  sum  of  $2,500.  A  motion  for  a  new 
trinl  was  then  made  and  overruled. 

The  errors  assigned  and  relied  upon  in  this  appeal  were: 
(1)  Overruling  the  rnoticm  to  dismiss  for  want  of  jurisdic- 
tion: (2^  overruling  the  motion  to  separate  and  number 
th(^  sev(M*jil  causes  of  nction  set  forth  in  the  first,  second. 
Fourth,  fifth  and  sixth   paragraphs  of  the  complaint:    (3) 


NOVEMBER  TERM,  1909. 


ritlsbiirjrli.  etc.,  K.  Co.  r.  Wood     45  Ind.  App.  1 

overruling  appellant's  deniurrer  to  each  of  said  paragraphs; 
(4)  overruling  the  motion  for  a  new  trial. 

A  question  of  primary  importance  urged  in  this  case  is 
that  of  jurisdiction.  Appellant  contends  that  since  the 
action  was  for  damages  for  failing  to  furnish  cars  to  ship 
corn,  which  the  evidence  showed  was  to  he  carried  beyond 
the  boundaries  of  the  State,  it  was  an  action  arising  under 
the  interstate  commerce  act,  and  that  exclusive  jurisdiction 
thereof  was  vested  in  the  federal  courts. 

It  has  repeatedly  been  held  that  the  jurisdiction  of  all 
actions,  brought  luider  the  remedial  sections  of  the 

1.  interstate  conunerce  act  to  enforce  its  provisions,  is 
exclusively  in  the  federal  courts. 

But  where  the  action  neither  arises  fBom  said  act,  nor  is 

based  thereon,  a  cause,  the  subject-matter  of  which  pertains 

to  interstate  commerce,   is  one  in   which  a  federal 

2.  question  may  be  raised,  and  if  so,  then  the  federal 
courts  have  jurisdiction  concurrent  with  that  of  the 

State  courts,  and  there  is  proper  ground  for  a  petition  to 
remove  to  the  federal  courts.  Judson,  Interstate  Commerce, 
Sm,  248. 

The  case  of  Murray  v.  Chicago,  etc.,  R.  Co.  (1894),  62  Fed. 
24,  was  an  action  to  recover  damages  for  alleged  unreason- 
able rates  charged  for  transporting  freight.  At  pages  42 
and  43  the  court  said:  *'A  further  point  is  made  in  sup- 
port of  the  demurrer,  to  the  effect  that  this  court  succeeds 
only  to  the  jurisdiction  of  the  state  court  in  which  the  action 
was  originally  brought,  and  that  state  courts  have  no  juris- 
diction over  cases  arising  out  of  interstate  commerce,  tlu^ 
argument  being  that,  as  the  state  cannot  legislate  touching 
interstate  commerce,  the  state  courts  are  ^vithout  powder  to 
determine  cases  of  the  like  character.  This  position  is  not 
well  taken.  The  limitations  upon  the  legislative  power  of 
the  Nation  and  of  the  several  states  do  not  necessarily  apply 
to  the  judicial  branches  of  the  national  and  state  govern- 
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ments.  The  legislature  of  a  state  cannot  abrogate  or  modify 
any  of  the  provisions  of  the  federal  Constitution  or  of  the 
acts  of  congress  touching  matters  within  congressional  con- 
trol, but  the  courts  of  the  state,  in  the  absence  of  a  prohib- 
itory provision  in  the  federal  Constitution  or  acts  of  con- 
gress, have  full  jurisdiction  over  cases  arising  under  the 
Constitution  and  laws  of  the  United  States.  The  courts  of 
the  states  are  constantly  called  upon  to  hear  and  decide 
cases  arising  under  the  federal  Constitution  and  laws,  just 
as  the  courts  of  the  United  States  are  called  upon  to  hear 
and  decide  cases  arising  under  the  laws  of  the  state,  when  the 
adverse  parties  are  citizens  of  different  states.  The  duty 
of  the  courts  is  to  explain,  apply,  and  enforce  the  existing 
law  in  the  particular  cases  brought  before  them.  If  the  law 
applicable  to  a  given  case  is  of  federal  origin,  the  legisla- 
ture of  a  state  cannot  abrogate  or  change  it,  but  the  courts 
of  the  state  may  apply  and  enforce  it;  and  hence  the  fact 
that  a  given  subject,  lilce  interstate  commerce,  is  beyond 
state  legislative  control,  does  not,  ipso  facto,  prevent  the 
courts  of  the  state  from  exercising  jurisdiction  over  cases 
which  grow  out  of  this  commerce.  Had  this  action  remained 
in  the  state  court  in  which  it  was  originally  brought,  that 
court  would  have  had  jurisdiction  to  hear  and  determine  the 
issues  between  the  parties,  because  congress  has  not  enacted 
that  jurisdiction  over  cases  of  this  character  is  confined  ex- 
clusively to  the  courts  of  the  Iinited  States,  and  therefore 
the  jurisdiction  of  the  state  court  was  full  and  complete." 

In  the  case  we  are  considering  the  action  was  based  upon 
the  carrier's  common-law  duty  to  furnish  facilities  for  ship- 
ping, and,  although  the  damage  arose  by  the  act  of 

3.  a  carrier  engaged  in  interstate  business,  the  action  is 
not  one  to  enforce  the  act  of  congress  regulating  com- 
merce between  the  states. 

Had  appellant  petitioned,  at  the  proper  time,  for  removal 
from  the  state  to  the  federal  courts,  then  the  cases  cited  in 
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its  brief  would  have  been  applicable;    but  since  no 
4.    such  step  has  been  taken  there  was  nothing  to  oust 

the  State  of  its  jurisdiction  over  the  cause  of  action. 
The  case  of  Loivry  v.  Chicago,  etc.,  K.  Co.  (1891),  46  Fed. 
S3,  relied  upon  by  appellant,  was  a  suit  for  damages  aris- 
ing from  discrimination  in  freight  rates,  and  the  railroad 
company  petitioned  for  a  removal  to  the  federal  courts.  It 
was  held  that  since  the  construction  and  application  of  the 
interstate  commerce  act  was  involved,  it  was  a  case  in 
which  a  federal  question  was  raised,  and  therefore  was 
properly  one  for  removal.  Tlie  theory  of  the  decision  is 
entirely  inconsistent  with  appellant's  contention  that  the 
state  courts  have  no  jurisdiction  whatever  over  similar  cases, 
for  the  right  of  removal  is  premised  on  the  fact  that  the 
state  court  does  have  jurisdiction;  but,  because  a  federal 
question  is  involved,  the  party  against  whom  such  ques- 
tion is  raised  in  such  an  action  has  the  privilege,  at 
his  election,  at  the  proper  time,  of  having  such  cause  re- 
moved to  the  federal  court.  This  must  be  so,  otherwise  there 
would  be  the  anomalous  result  that  a  party,  by  a  petition 
for  removal,  would  avoid  what  would  otherwise  be  an  ab- 
solute defense,  i.  e.,  want  of  jurisdiction  to  an  action  brought 
against  him  in  the  state  court. 

The  cases  pertaining  to  bankruptcy  are  not  in  point 

5.  in  this  controversy  since,  by  statute,  the  federal  courts 
have  exclusive  jurisdiction  of  matters  in  bankruptcy. 

The  assignment  of  error  in  overruling  the  motion  to  sei)- 

arate  the  causes  of  action  stated  in  the  complaint  need  not 

be  considered,  for  the  reason  that  even  if  the  motion 

6.  were  improperly  overruled  it  does  not  constitute  re- 
versible error.    City  of  Hunthigion  v.  Stemen  (1906), 

37  Ind.  App.  553;  Board,  etc.,  v.  Redifer  (1903),  32  Ind. 
App.  93;  Brown  v.  Bernhamer  (1902),  159  Ind.  538;  Car- 
fjar  V,  Fee  (1895),  140  Ind.  572;  §346  Burns  1908,  §341 
R.  S.  1881. 
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The  sufficiency  of  the  complaint  is  attacked.  The  objec- 
tions will  be  considered  in  their  order. 

It  is  first  urged  that  the  complaint  does  not  allege  the 

class  of  cars  demanded,  or  the  destination  of  the  grain.     It 

was  averred  that  appellant  was  a  common  carrier  of 

7.  grain,  that  appellees  tendered  grain  for  shipment, 
and  demanded  ** suitable  cars"  therefor;  that  appel- 
lant held  itself  out  to  be  a  common  carrier  to  certain  cities, 
naming  them,  among  which  number  was  Baltimore,  and  that 
appellees  *' tendered  grain  for  shipment  to  the  markets 
aforesaid."  There  could  be  no  uncertainty,  on  the  part  of 
appellant,  as  to  the  class  of  cars  wanted  by  appellees.  When 
the  kind  of  freight  and  the  destination  were  made  known, 
and  demand  made  for  ** suitable  cars,"  appellees  had  par- 
ticularized the  class  as  far  as  they  were  lawfully  required  to 
do.  The  power  to  designate  the  specific  cars  to  be  used  for 
tliese  shipments  lay  entirely  with  appellant,  and  it  cannot  be 
heard  to  say  that  a  more  exact  classification  by  appellees  was 
necessary. 

Appellant  also  contends  that  the  allegation  that  it  held 

itself  out   as   a   through  carrier  to  the  seaboard  markets 

is  a  conclusion.     The  objection   is  not  well  taken. 

8.  The  averment  comes  within  the  well-settled  rule  that 
it  is  not  necessary  to  plead  evidence,  but  that  plead- 
ing the  ultimate  fact  to  be  proved  is  sufficient.    Guenther  v. 
Fohey  (1901),  26  Ind.  App.  93  j  Pennsylvania  Co,  v.  Zwick 
(1891),  1  Ind.  App.  280,  and  eases  cited. 

The  absence  of  an  allegation  that  appellant  issued  bills  of 

lading  obligating  itself  to  carry  eroods  to  i)oints  beyond  its 

own  lines  is  not  material  to  the  issues.    Such  a  fact 

9.  may  be  material  as  evidence  to  support  the  averment 
that  appellant  held  itself  out  as  a  through  carrier  to 

the  seaboard,  but  its  absence  will  not  render  the  (*omplaint 
insufficient. 

The  complaint  Ls  also  attacked  for  failure  to  allege  pay- 
ment of  the  freight  on  the  goods  tendered.    It  was  alleged 
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that  the  goods  were  tendered  and  that  appellees  were 

10.  ''willing,  ready  and  able  to  pay''  the  charges  thereon. 
The  objection  will  not  avail  appelhint.     The  action 

was  not  for  damages  for  refusing  to  carry  certain  speci- 
fied property.  There  would  be  no  basis  for  computing  the 
amount  of  chaises  due,  since  the  quantity  of  grain  to  be 
shipped  depended  entirely  upon  the  number  and  capacity 
of  cars  furnished  by  appellant.  The  allegations  in  refer- 
ence to  charges  were  sufficient.  Central,  etc.,  R.  Co,  v.  Mor- 
ris (1887),  68  Tex.  49,  3  S.  W.  457,  28  Am.  and  Eng.  R. 
Cas.  50. 
The  allegations  as  to  discrimination  were  also  sufficient. 
Chicago,  etc.,  R.  Co.  v.  Wolcott  (1895),  141  Ind.  267, 

11.  274,  50  Am.  St.  320.    The  averments  of  the  complaint 
were  adequate  to  withstand  the  demurrer. 

As  ground  for  the  assignment  of  error  in  overruling  the 

motion  for  a  new  trial,  appellant  attacks  the  sufficiency  of 

the  evidence.    It  is  earnestlv  contended  that  since  the 

12.  shipper  knew  that  goods  were  shipped  only  under  ap- 
pellant's uniform  bill  of  lading,  and  since  such  bills 

of  lading  expressly  limit  appellant's  liability  to  its  own  line, 
therefore  appellees  knew  that  appellant  was  not  ])ound  to 
carry  east-bound  goods  beyond  Pittsburg.  It  is  true  that 
said  bills  do  make  such  a  limitation,  but  there  is  nothing 
therein  to  indicate  the  terminus  of  such  line.  That  must  l)e 
determined  entirely  by  extrinsic  evidence,  and  if  appellant 
has  held  itself  out  to  appellees  as  a  through  carrier  to  the 
seaboard  it  cannot  successfully  contend  that,  although  it 
made  such  representations,  it  is  not  bound  thereby,  for  the 
reason  that,  as  a  matter  of  fact,  its  road  extends  only  to 
Pittsburg.  The  actual  extent  of  a  line  of  railroad  is  a  fact 
peculiarly  within  the  knowledge  of  its  owners,  and  the  source 
of  information  open  to  those  dealing  with  such  road  is  al- 
most exclusively  the  representations  made  by  the  agents 
thereof. 
Under  the  recognized  rule,  that  in  determining  the  suffi- 
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ciency  ot*  evidence  this  court  will  consider  only  the  evidence 
favorable  to  the  matter  in  dispute  {Lake  Erie,  etc.,  R. 

13.  Co.  V.  Stick  [1896],  143  Ind.  449;  Bwbank's  Manual, 
§46),  it  is  clear  that  there  was  evidence  from  which 

the  jury  could  well  find,  as  a  matter  of  fact,  that  appellant 
held  itself  out  to  appellees  as  a  through  carrier  to  the  sea- 
board. 

On  the  question  of  discrimination,  there  was  evidence  to 
show  that  appellees  were  engaged  in  the  same  kind  of  busi- 
ness as  those  shippers  who  were  located  at  points 

14.  where  appellant  had  competition,  and  who  were  pre- 
ferred in  the  assignment  of  cars.    Appellee's  places 

of  business  were  in  close  proximity  to  such  competitive 
points,  and  their  business  was  conducted  in  the  same  manner 
as  that  of  the  alleged  preferred  shippers.  Furthermore,  ap- 
pellees had  only  one  route  for  shipping  their  grain,  i.  e.,  by 
appellant's  line.  They  constantly  applied  for  cars  during 
the  time  of  the  alleged  discrimination.  There  was  suflScient 
similarity  of  conditions  shown  to  justify  the  admission  of 
evidence  to  prove  the  number  of  cars  supplied  shippers  at 
competitive  points. 

Since  the  allegation  that  appellees  were  ready,  will- 

15.  ing  and  able  to  pay  the  freight  charges  was  material, 
evidence  to  that  effect  was  admissible 

Objection  is  made  also  to  the  rule  of  damages  applied  in 

this  case,  as  well  as  to  the  evidence  admitted  as  competent 

to  establish  the  damage  to  appellees.     The  cars  re- 

16.  quested  were  for  shipments  of  com  to  Baltimore. 
The  measure  of  damages  for  delay  in  the  shipment 

of  goods  intended  for  sale  is  the  difference  between  the  price 
of  the  goods  at  the  time  they  should  reasonably  have  arrived 
at  the  point  of  destination  and  the  price  at  the  time  they 
actually  arrived,  less  the  transportation  charges.  Michigan, 
etc.,  R.  Co.  V.  Casiter  (1859),  13  Ind.  164;  Pittsburgh,  etc., 
R.  Co.  V.  Morton  (1878),  61  Ind.  539,  28  Am.  Rep.  682; 
Bridgman  v.  Steamboat  Emily  (1865),  18  Iowa  509;    Mc- 
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Govern  Y.  Lewis  (18()7),  56  Pa.  St.  231,  94  Am.  Dee.  60;   3 
Hutchinson,  Carriens  (3d  eci.;,  §1370. 

But  the  shipper  is  under  a  duty  so  to  handle  the  goods  as 

to  reduce  the  damages  as  much  as  possible.    lie  is  entitled 

to  have  considered,  in  estimating  his  damages,  the 

17.  necessary  expense  to  which  he  was  put  in  thus  reduc- 
injs:  the  damages.     Piltshnrgh,  etc,  R.  Co.  v.  Racer 

(1892),  5  Ind.  App.  209;  LonisvilU,  etc.  R.  Co.  v.  Flana- 
gan (1888),  113  Ind.  488,  3  Am,  St.  674;  Pittsburgh,  etc., 
R,  Co.  V.  Morton,  supra;  Chicago,  etc.,  R.  Co.  v.  Wolcott 
(1895),  141  Ind.  267,  50  Am.  St.  320;  Shelby  v.  Missouri 
Pac.  R.  Co.  (1898),  77  Mo.  App.  205;  Fort  Worth,  etc.,  R. 
Co.  V.  Daggett  (1894),  87  Tex.  322,  28  S.  W.  525;  Sanga- 
mon, etc.,  R.  Co,  V.  Henry  (1852),  14  111.  156;  Briggs  v. 
Xew  York  Central  R.  Co.  (1858),  28  Barb.  (N.  Y.)  515. 

If  then  the  shipper,  in  pursuance  of  his  duty  to  reduce 

the  damages  as  much  as  possible,  ships  the  corn  to  other 

points  and  there  sells  it,  the  measure  of  damages 

18.  would  be  that  applied  in  this  case,  i.  e.,  the  difference 
between  the  value  of  the  corn  at  Baltimore  when  it 

should  have  arrived  there  and  the  actual  selling  price  at  the 
point  where  the  grain  was  disposed  of,  with  the  proper 
adjustment  of  the  difference  in  the  cost  of  transportation. 
The  time  when  the  corn  was  sold  was  a  reasonable  time  when, 
if  cars  had  been  furnished,  it  should  have  been  placed  on  the 
Baltimore  market. 

Appellant  attacks  instructions  eight,  nine,  ten,  twelve  and 
thirteen,  given  by  the  court  at  the  request  of  appellees,  on 
the  grounds  that  they  are  incomplete,  uncertain,  indefinite 
and  misleading. 

It  is  a  well  known  rule  of  this  court  that  instructions  will 

be  considered  as  a  whole,  and  if,  when  taken  together,  the 

law  is  correctly  given,  the  cause  will  not  be  reversed, 

19.  though  a  single  instruction  alone  might  seem  to  be 
incorrect.    Cleveland,  etc.,  R.  Co.  v.  Penketh  (1901), 

27  Ind.  App.  210;  Indiana,  etc.,  Oas  Co.  v.  Anthony  (1901), 
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26  Ind.  App.  307;  Muster  v.  State  (1901),  157  Ind.  423; 
Morgan  v.  Hoadley  (1901),  156  Ind.  320.  When  it  is  evi- 
dent from  construing  all  the  instructions  together  that  the 
jury  was  not  misled,  there  will  be  no  reversible  error  therein. 
Citizens  St.  R.  Co.  v.  Earner  (1902),  29  Ind.  App.  426; 
Van  Camp,  etc.,  Iron  Co.  v.  O'Brien  (1902),  28  Ind.  App. 
152;  hidianapolis  St.  R.  Co.  v.  Hockett  (1903),  159  Ind. 
677;  Shields  v.  State  (1897),  149  Ind.  395. 

Instruction  eight,  given  at  the  request  of  appellees,  is  at- 
tacked for  not  being  made  to  apply  to  a  given  state  of  facts, 
but  instruction  ten  sets  out  a  state  of  facts,  and  states 

20.  that  the  instruction  would  apply  thereto  if  such  facts 
were  found  to  be  true.     The  latter  instruction  also 

enumerates  facts  which,  if  proved,  would  be  sufficient  to  sup- 
port the  finding  that  appellant  held  itself  out  as  a  through 
carrier  to  Baltimore.  By  instruction  three,  given  at  appel- 
lant's request,  the  jury  was  told  that  if  delivery  of  the  grain 
at  Baltimore  was  impossible,  the  carrier  was  not  under  a 
duty  to  furnish  cars  therefor,  thus  supplying  that  alleged 
deficiency. 

That  there  was  evidence  of  discrimination  to  which  the 

instructions  pertaining  thereto  would  apply,  has  been  shown. 

The  jury  was  specifically  told,  in  instruction  eleven, 

21.  requested  by  appellees,  that  discrimination  was  un- 
lawful only  when  the  conditions  were  similar. 

It  is  urged  that  instruction  nine,  requested  by  appellees, 

is  also  open  to  the  objection  that  the  facts  to  which  it  would 

apply  are  not  set  forth.    But  at  the  request  of  appel- 

22.  lant  the  jury  was  told  that  if  Baltimore  was  not  on 
appellant's  line  of  road,  and  appellant  only  offered 

and  undertook  to  carry  corn  to  the  end  of  its  line,  it  was  not 
liable  for  failure  to  transport  said  corn ;  and  also  that  there 
would  be  no  liability  for  the  refusal  so  to  carry  unless  it  was 
shown  by  a  preponderance  of  the  evidence  that  appellant 
was  a  common  carrier  to  Baltimore,  or  had  expressly  or  im- 
pliedly agreed  to  carry  thereto. 
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Instruction  ten,  requested  by  appellees,  told  the  jury  that 
if  appellant's  lines  extended  to  Pittsburg,  and  it  maintained 
traffic  arrangements  with  lines  connecting  thereat  and 
23.  extending  to  Baltimore  and  Newport  News,  so  as  to 
have  through  transportation,  and  if  appellant  during 
said  time  held  itself  out  as  a  through  carrier  to  Baltimore 
and  Newport  News,  it  would  be  liable  for  all  damages  result- 
ing proximately  from  a  failure  to  carry  goods  offered  in 
accordance  with  such  representations.     In  other  words,  the 
instruction  says  that  if,  as  between  appellant  and  other  lines 
connecting  at  Pittsburg,   there  was  a  traffic  arrangement 
whereby  appellant  could  have  grain,  received  on  its  own 
lines,  transported  to  said  cities  without  change,  but  if,  as 
between  appellant  and  those  offering  goods  for  shipment, 
appellant  represented  and  held  itself  out  to  be  a  through 
carrier  to  said  points  of  destination,  then  appellant  would  be 
liable  for  all  damages  arising  proximately  from  a  failure  to 
carry  the  goods  in  accordance  with  such  representations. 
This  is  a  fair  jstatement  of  the  law  as  applicable  to  the  facts 
in  this  case. 

The  rule  of  damages  laid  down  in  this  case  in  instruction 
thirteen,  given  at  the  request  of  appellees,  conforms  with 
that  indicated  in  this  opinion,  and  there  was  nothing  therein 
to  mislead  the  jury. 

Considering  the  instructions  as  a  whole,  the  law  as  appli- 
cable to  the  facts  herein  was  correctly  submitted  to  the  jury. 
The  record  in  this  case  is  voluminous,  and  the  briefs  exhaust- 
ive, but  a  careful  investigation  of  both  has  failed  to  disclose 
reversible  error  on  the  part  of  the  court  below. 
Judgment  affirmed. 

Rabb,  C.  J.,  Comstock,  Myers  and  Hadley,  JJ.,  concur. 
Roby,  J.,  absent. 
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On  Petition  for  Rehearing. 

Watson,  J. — Counsel  for  appellant  have  presented  an  able 
and  forceful  brief  in  support  of  their  petition  for  a  rehear- 
ing in  this  cause.  We  have  carefully  considered  the  argu- 
ments submitted  and  the  additional  authorities  cited,  but  are 
not  persuaded  that  they  lead  to  any  conclusion  different 
from  that  stated  in  the  orijrinal  opinion. 

Appellant  insists  that  the  averments  of  the  complaint  fail 

to  allege  any  duty  owing  by  appellant  to  appellees.  With  this 

contention  we  cannot  agree.    The  averments  were,  in 

24.  substance,  that  appellant  was  a  common  carrier,  oper- 
ating lines  of  railroad  to  Pittsburg  and  other  points 

named,  but  that  it  held  itself  out  to  appellees  as  a  through 
carrier  to  Baltimore  and  Newport  News;  that  by  traffic 
agreements  it  was  able  to  carry  goods  through  to  Baltimore 
and  Newport  News  without  change  in  transit.  This  is  not 
a  case  in  which  is  involved  the  question  of  damage  by  a  con- 
necting carrier,  and  authorities  pertaining  thereto  are  not 
in  point. 

Under  the  common  law  it  is -the  duty  of  a  common  car- 
rier to  servo  the  public  without  partiality  and  without  dis- 
crimination.   Chicago,  etc.,  //.  Co,  v.  Wolcott  (1895), 

25.  141   Ind.  267,  50  Am.  St.  320;  New  England  Ex- 
press Co.  V.  Maine  Cent,  B.  Co,  (1869),  57  Me.  188, 

2  Am.  Rep.  31 ;  Chicago,  etc.,  R,  Co.  v.  People  (1873),  67  111, 
11,  16  Am.  Rep.  599;  5  Am.  and  Eng.  Ency.  Law^  (2d  ed.), 
177.  Therefore,  if  appellant  chose  to  make  traffic  agree- 
ments with  connecting  lines,  and  thereby  was  able  to  hold 
itself  out  to  the  public  as  a  through  carrier  to  points  beyond 
the  termini  of  its  own  lines,  it  must,  so  long  as  such  agree- 
ments continue  in  effect,  afford  the  same  facilities  to  all 
shippers  along  its  lines  who  are  doing  basiness  under  similar 
circumstances. 

It  is  further  alleged  in  the  complaint  that  shippers  in  Ko- 
komo,  Elwood  and  Bunker  Hill,  at  w^hich  points  appellant 
must  compete  with  other  railroads,  were  furnished  cars  for 
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sMppiDg  corn  to  the  points  to  which  appellees  wished  to 
ship,  and  that  the  number  of  ears  so  furnished  was  exces- 
sively out  of  proportion  to  the  number  furnished  to  appel- 
lees. The  averments  of  the  complaint  are,  therefore,  suffi- 
cient to  charge  appellant  with  the  duty  of  furnishing  appel- 
lees with  their  due  proportion  of  cars  to  points  on  its  own 
lines,  or  to  points  beyond  the  termini  of  the  same,  to  which 
appellant  has  held  itself  out  as  a  through  carrier. 

The  record  discloses  evidence  showing  that  appellant  was 

guilty  of  unreasonable  discrimination  as  charged  in  the  com- 

l)laint.     Shippers  from  the  points  where  appellant 

14.  liad  competition  testified  to  the  number  of  cars  they 
Teeeived  during  the  period  within  which  the  discrim- 
ination was  charged.  They  testified  further  to  the  fact  that 
during  such  time,  appellant  furnished  them  with  cars  and 
transported  their  corn  to  Baltimore,  Newport  News,  New 
York  City  and  other  points  beyond  the  termini  of  its  own 
lines. 

This  reinvestigation  of  the  questions  presented  does  not 
reveal  any  reason  for  reversing  the  conclusions  reached  in 
the  original  opinion. 

The  petition  is  therefore  denied. 


Spencer  et  al.  v.  Smith. 

FXo.  6,604.     Filed  February  18,  1909.     Rehearing  denied  April  30, 
1909.    Transfer  denied  December  10.  1909.1 

1.  Attorney  awd  Client. — Collections. — Liability. — An  attorney  is 
liable  to  his  client  upon  demand  for  money  collected  for  such 
client,    p.  19. 

2.  Attorney  and  Client. — Collections. — Notice, — It  is  the  duty  of 
an  attorney,  within  a  reasonable  time  after  collecting  money  for 
a  client,  to  notify  such  client  of  such  fact.    p.  19. 

3.  Attorney  and  Client. — Collections, — Recovery  of  Fees. — /«- 
litnictians, — In  an  action  by  a  client  against  her  attorneys,  for 
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the  recovery  of  money  collected  by  them  for  her,  an  Instruction 
that  the  jury  should  ascertain  the  amount  collected  and  deduct 
therefrom  a  reasonable  sum  for  attorneys'  fees,  and  return  a  ver- 
dict for  the  remainder  with  interest,  properly  protects  the  inter- 
ests of  the  attorneys,  p.  20. 
4.  Appeal. — Affirmance  with  Damages, — The  Appellate  Court,  In 
its  discretion,  may  affirm  a  judgment  with  damages,    p.  20. 

From  Hendricks  Circuit  Court ;  James  L,  Clark,  Judge. 

Action  by  Carrie  B.  Smith  against  William  W.  Spencer 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Warwick  H,  Eipley,  George  W.  Bnll  and  George  C.  Har- 
vey, for  appellant. 

William  Watson  Woollen,  Evans  Woollen  and  Russell  T, 
Byers,  for  appellee. 

RoBY,  J. — This  action  was  brought  by  appellee,  and  the 
complaint  is  as  follows:  ''Carrie  B.  Smith,  plaintiff,  com- 
plains of  William  W.  Spencer  and  Edwin  W.  Spencer,  de- 
fendants, and  says  that  the  defendants  are,  and  for  many 
years  past  have  been,  practicing  attorneys  at  law  in  Marion 
county,  Indiana;  that  prior  to  June  1,  1904,  the  plaintiff 
placed  in  the  hands  of  the  defendants  for  collection  a  claim 
against  the  estate  of  John  B.  Casey,  deceased ;  that  June  3, 
1904,  the  defendants  collected  on  said  claim  the  sum  of 
$47.48;  that  April  15,  1905,  they  collected  an  additional 
sum  of  $2,165.32;  that  said  defendants  concealed  the  fact 
that  they  collected  said  sums  of  money  until  June,  1906,  not- 
withstanding the  fact  that  she  repeatedly  made  inquiries  of 
them  whether  they  had  made  such  collections ;  that  on  June 
10,  1906,  they  admitted  to  her  that  they  had  made  such  col- 
lections and  appropriated  the  money  to  their  own  use,  and 
they  then  and  there  furnished  her  with  a  statement  which  is 
in  the  words  and  figures  following : 
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'William  W.  Speneer.  Edwin  W.  Spencer. 

New  Telephone  1505. 

SPENCER  &  SPENCER, 
Attorneys  at  Law. 

Rooms  214-216  Unity  Bldg.,  147  E.  Market  St., 

Indianapolis,  Ind. 

July  10,  1906. 
This  is  to  certify  that  we  collected  for  Carrie   B. 

■ 

Smith  the  following  amounts : 

June  3,  1904 $     47.48 

April  15,  1905 2.165.32 

Total $2,212.80 

September  15,  interest  to  date 179.40 

$2,392.20 
Spencer  &  Spencer, 
By   Wm.  W.  Spencer.' 

"She  further  says  that  she  frequently  demanded  payment 
of  the  defendants  of  the  balance  shown  by  said  statement, 
but  they  have  neglected  to  make  payment  and  that  the  same 
remains  unpaid.  Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendants  for  $2,500  and  all  other  proper 
relief. '' 

Various  answers  were  filed,  and  the  issue  made  was  tried 
by  a  jury  and  a  verdict  returned  and  judgment  rendered 
for  $1,974.33. 

Fifty-four  points  for  reversal  are  stated.  Not  one  of 
them  is  well  taken.    An  attorney  is  liable  on  demand 

1.  to  pay  over  money  received  by  him.  Black  v.  Hersch 
(1862),  18  Ind.  342;   Pierse  v.  Thornton  (1873),  44 

Ind.  235;    Claypool  v.  Gish  (1886),  108  Ind.  424;  Weeks, 
Attorneys  at  Law  (2d  ed.),  §308. 
It  is  the  duty  of  an  attorney  who  has  collected  money 
for  his  client  to  give  the  latter  notice  of  such  fact 

2.  within  a  reasonable  time.  Weeks,  Attorneys  at  Law 
(2d  ed.),  §§308,  309. 
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The  evidence  has  not  been  brought  to  this  court.     The 
following  instruction  was  given :    '  *  If  you  find  for  the  plain- 
tiff as  against  either  or  both  of  the  defendants,  it  will 

3.  be  necessary  for  you  to  fix  the  amount  of  the  recov- 
ery, and  in  so  doing  you  should  deduct  from  the 

amount  collected  by  said  defendant,  or  defendants,  whatever 
sum  you  find  under  the  evidence  the  defendant  or  defend- 
ants are  entitled  to  as  attornevs'  fees  in  said  matter,  and 
any  other  attorney's  fee  owing  from  the  plaintiff  to  said 
defendant,  or  defendants,  and  any  expenses  incurred  by  said 
defendant,  or  defendants,  if  any  there  was,  and  make  your 
verdict  for  the  balance  of  said  sum,  after  such  deductions, 
with  interest  thereon  at  six  per  cent  from  the  date  of  collec- 
tions or  conversion,  until  the  present  time." 

4.  It  is  evident  that  the  appellants  had  a  fair  trial, 
and  the  judgment  is  therefore  affirmed  with  ten  per 

cent  damages. 


Computing  Cheese  Cutter  Company 

V.  Dunn  et  al. 

[No.  0,291.     Filed  April  30,   1909.     Rehearing  denied  October  29, 
1909.    Transfer  denied  December  10,  1909.] 

1.  CoMMEBCE. — Unfair  Trade. — Deceit. — No  person  has  the  right  to 
represent  his  goods  as  those  of  another,    p.  28. 

2.  Tbade-Mabks  and  Trade-Names. — Similarity. — Deceit, — Injuno- 
tUm. — Where  a  i>eraon  or  a  corporation  has  assumed  a  name  so 
similar  to  another  that  the  business  of  the  latter  is  being  di- 
verted, or  is  liable  to  diversion  thereby,  injunction  will  lie  to 
prevent  the  use  of  such  name  by  the  former,    p.  23. 

3.  Fraud. — Trade-^amcs. — Deceit. — The  use  of  a  trade-name  so 
similar  to  that  of  another  that  the  public  Is  deceived  thereby, 
constitutes  a  fraud  upon  the  person  whose  trade  is  thus  de- 
spoiled,   p.  24. 

4.  Fraud. — Elements.  —  Separation  of.  —  Unfair  Competition. — 
The  essence  of  unfair  competition  Is  fraud,  and  it  is  determined 
from  a  consideration  of  all  the  circumstances  combined,    p.  25. 

5.  Trade-Marks  and  Trade-Names. —  "Anderson  Cheese  Cutter 
Company." — Right  to  Use. — ^The  use  of  the  trade-name  "Ander- 
son Cheese  Cutter  Company"  cannot  ordinarily  be  restrained,  the 


NOVEMBER  TERM,  1909.  21 

(Vmipntiiij;  (Miivse  Cutter  Co.  v.  Dunn — 45  In<l.  A  pp.  li<>. 

lociil  iifliiio  "Anilcrsou"*  boinj?  rightly  useil  by  any  one,  unless  by 
iong-continued  use  it  bns  gained  a  secondary  meaning,  and  the 
words  "cheese  cutter"  being  merely  descriptive,  may  ordinarily 
Ih*  used  by  any  one.     p.  25. 

6.  Trade-Marks  and  Trade-Names. —  ExcluHrcneas. —  Proprietary 
Rights. — Injunction. — ^To  restrain  the  defendant  from  using  a 
certain  trade-name  it  is  not  necessary  for  the  plaintiff  to  es- 
tablii^h  an  exclusive  or  proprietary  right  in  the  words  used.    p.  25. 

7.  Fraud. — Diversion  of  Mail. — Trade-Xames, — Unfair  Competi- 
tion.— ^A  person  or  corporation  whose  mail  is  diverted  to  another 
because  the  latter,  for  fraudulent  purixjses,  has  adopted  a  similar 
trade  name,  has  a  right  of  action  for  fraud  and  may  restrain  the 
further  use  of  such  trad9-liame.    p.  27. 

8.  IN.IUXCTI0N. —  Trade-Names. —  Unfair  Competition. — Complaint. 
—A  complaint  by  the  "Computing  Cheese  Cutter  Company"  al- 
leging that  the  defendants  under  the  name  of  "Anderson  Cheese 
Cutter  Comi>any"  conspired  to  deprive  the  plaintiff  of  its  busi- 
ness, that  they  "are  deceiving  the  public  and  plaintifTs  customers, 
thereby  securing  orders  and  profits  intended  for  the  plaintiff,'* 
and  are  wrongfully  obtaining  letters  containing  orders  intended 
for  the  plaintiff,  to  plaintiff's  damage,  states  a  cause  of  action. 
Corastock,  P.  J.,  and  Rabb,  J.,  dissenting,    p.  27. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Suit  by  the  Computing  Cheese  Cutter  Company  against 
Frank  P.  Dunn  and  others.  Prom  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Baggot  <&  Pence,  for  appellant. 
Kittinger  &  Diven,  for  appellees. 

RoBY,  J. — This  appeal  is  taken  from  a  judgment  rendered 
against  appellant  upon  its  refusal  to  plead  further  after  a 
demurrer  for  want  of  facts  had  been  sustained  to  its  com- 
plaint. The  averments  of  that  pleading  show  that  on  May 
7,  1903,  the  appellant  was  incorporated  under  the  law  of 
this  State,  its  name  and  address  being  Computing  Cheese 
Cutter  Company,  Anderson,  Indiana ;  that  it  took  over  and 
succeeded  to  the  property  and  good-will  of  a  partnership 
which  was  conducted  under  the  same  name,  its  business  be- 
ing the  manufacture  and  sale  of  a  machine  or  device  known 
as  a  cheese  cutter ;  that  it  has,  at  large  expense,  advertised 


i 


22  APPELLATE  COURT  OP  INDIANA, 

Computing  Cheese  Cutter  Co.  v.  Dunn — 15  Ind.  App.  20. 

said  machine  throughout  the  United  States  and  Canada,  and 
has  an  extensive  and  profitable  trade  throughout  said  terri- 
tory, a  large  part  of  wliieh  consists  of  orders  forwarded 
through  the  mail ;  that,  on  account  of  its  location  and  name, 
mail  is  addressed  to  it  by  other  than  its  exact  name,  as 
**The  Anderson  Cheese  Cutter  Company,"  ''The  Anderson 
Cheese  Cutter,*'  *'The  Anderson  Computing  Cheese  Cutter," 
**The  Anderson  Computing  Cheese  Cutter  Company,"  '*The 
Cheese  Cutter  Company  of  Anderson,"  ** Cheese  Cutter  Com- 
pany," as  well  as  by  its  true  and  exact  name  ''Computing 
Cheese  Cutter  Company, ' '  and  the  plaintiff  was,  on  March 
IS,  1904,  and  prior  thereto  had  been,  and  ever  since  said 
time  has  been,  often  addressed  by  its  customers  and  the  pub- 
lic generally  throughout  the  United  States  and  through  the 
United  States  mails  in  all  and  each  of  said  names,  and  the 
orders  were,  during  all  of  said  time,  sent  to  said  plaintiff  by 
each  and  all  of  said  names,  and  many  and  various  sums  of 
money  were  remitted  to  the  plaintiff  by  each  and  all  of  said 
names  by  the  medium  of  the  United  States  mails;  that  its 
business  was  and  is  of  great  value  on  account  of  the  adver- 
tisement and  manufacture  and  sale  of  a  machine  which  gives 
satisfaction  to  the  purchasers  and  is  popular  with  the  trade ; 
that  the  defendants  in  March,  1904,  conspired  together  for 
the  purpose  of  pirating  plaintiff's  business,  and  wrongfully 
depriving  it  of  trade  which  would  come  to  it  by  reason  of 
its  reputation  and  trade  name;  that  they  incorporated  a 
company  under  the  name  of  the  "Anderson  Cheese  Cutter 
Company,"  and  then  and  there  engaged  in  the  manufacture 
and  sale  of  a  cheese  cutter,  resembling  plaintiff's  machine  in 
style  and  appearance,  and,  by  means  of  such  resemblance, 
the  similarity  of  names  and  the  identity  of  location,  are  de- 
ceiving the  public  and  the  plaintiff's  customers,  thereby  se- 
curing orders  and  profits  intended  for  the  plaintiff ;  that  de- 
fendants have  demanded  and  are  now  demanding  and  re- 
ceiving all  mail  which  comes  to  the  Anderson  post-office  ad- 
dressed other  than  by  plaintiff's  true  and  exact  name,  and 
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have  thereby  wrongfully  obtained  a  large  amount  of  business 
intended  for  plaintiff ;  that  they  are  filling  orders  intended 
for  plaintiff,  and  are  answering  its  mail,  whereby  plaintiff 
has  lost  and  is  losing  a  large  portion  of  its  business  and  the 
profits  thereof.  Many  other  averments  are  made  which  need 
not  be  here  noticed.  The  prayer  is  for  an  injunction  and 
damages. 

The  law  of  trade-marks,  trade-names  and  unfair  compe- 
tition has  of  late  years  been  the  subject  of  much  judicial  con- 
sideration.   It  would  be  useless  to  cite  or  review  the 
1.   many  cases  involving  infringement  of  trade-marks. 
The  sufficiency  of  the  pleading  under  consideration 
depends  upon  whether  its  averments  bring  the  case  within 
the  principle  that  nobody  has  any  right  to  represent  his 
goods  as  the  goods  of  somebody  else.    Seixo  v.  Provezcnde 
(1866),  L.  R.  1  Ch.  *192;   Keddaway  v.  Banham,  [1896]  A. 
C.199;  Saxlehnerv.  Apollinaris  Co.,  [1897]  1  Ch.  893,  899; 
Pillsbury-Waskhurn  Flour  Mills  Co,  v.  Eagle  (1898),  86  Fed. 
608,  41  L.  R.  A.  162,  166. 

'*When  a  person  or  business  corporation  has  assumed  the 
name  of  some  other  firm  or  corporation  in  the  same  line  of 
business,  or  has  adopted  a  name  which  so  closely  re- 
2.    sembles  that  of  a  business  rival,  previously  established, 
that  the  business  of  the  latter  is  liable  to  be  diverted 
and  the  public  deceived  on  account  of  it,  it  has  always  been 
recognized  as  within  the  power  or  jurisdiction  of  a  court  of 
equity  to  restrain  such  person  or  new  company  from  con- 
ducting business  under  the  name  assumed  to  the  detriment 
of  the  older  company."    Plant  Seed  Co.  v.  i}Iichel  Plant,  etc., 
Co.  (1889),  37  Mo.  App.  313. 

The  question  of  the  right  to  relief  against  the  infringe- 
ment of  a  trade  name  in  a  given  ease  dei)ends  upon  the  cir- 
cumstances surrounding  the  adoption  and  advertisement  of 
the  name  complained  of.  as  much  as  upon  its  similarity  to 
that  of  the  complainant.  The  question  in  every  case  is 
whether  the  defendant  is  in  fact  attempting  to  sell  his  goods 
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as  the  goods  of  some  one  else.  When  this  fact  is  found,  a 
basis  for  relief  is  established.  The  fact  is  to  be  found,  as 
other  facts,  from  the  evidence,  including  therein  all  the  rele- 
vant circumstances  and  conditions.  Identity  of  name  may 
not,  in  itself,  be  sufficient.  A  lack  of  identity  in  name  will 
not  always  suffice  to  prevent  the  extending  of  relief  to  one 
whose  trade  is  being  stolen.  ''What  degree  of  resemblance 
between  the  names  or  devices  is  sufficient  to  warrant  the  in- 
terference of  a  court  in  cases  of  this  kind  is  not  capable  of 
exact  definition.  It  is,  and  must  be,  from  the  very  nature 
of  the  case,  mainly  a  question  of  fact,  to  be  determined  by 
the  circumstances  appearing  in  each  particular  case.  In 
general,  it  may  be  said,  if  the  resemblance  is  such  as  to  mis- 
lead purchasers  or  those  doing  business  with  the  person  or 
corporation  using  the  name,  who  are  acting  with  ordinary 
caution,  this  is  sufficient."  Atlas  Assur.  Co.  v.  Atlas  Ins,  Co. 
(1908),  138  Iowa  228, 112  N.  W.  232,  15  L.  R.  A.  (N.  S.)  625. 
See,  also  McLean  v.  Fleming  (1877),  96  U.  S.  245,  24  L.  Ed. 
824;  Schmidt  v.  Brieg  (1893),  100  Cal.  672,  35  Pac.  623,  22 
L.  R.  A.  790;  California  Fig  Syrup  Co.  v.  Improved  Fig 
Syrup  Co.  (1892),  51  Fed.  296;  Wirtz  v.  Eagle  Bottling  Co. 
(1892),  50  N.  eT.  Eq.  164,  24  Atl.  658. 

The  use  of  a  similar  name  under  such  circumstances  as  to 
show  an  intention  to  deceive  the  public,  and  thereby  to  de- 
prive another  of  his  property,  is  in  fraud  of  the  per- 
3.  son  whose  property  is  thus  despoiled.  The  fertility 
of  man's  invention  in  devising  new  schemes  of  fraud 
is  so  great  that  the  courts  of  equity  have  declined  the  hope- 
less attempt  of  embracing  in  formula  all  varieties  of  form 
and  color,  reserving  to  themselves  the  liberty  to  deal  with  it 
under  whatever  form  it  may  present  itself.  As  new  devices 
of  fraud  are  invented,  they  will  be  met  by  new  correctives. 
Kerr,  Fraud  and  Mistake  (2d  ed),  1. 

When  one  is  called  upon  to  meet  a  charge  of  fraud  (and 
that  is  the  essence  of  unfair  competition),  he  cannot  segre- 
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g^ate  the  various  items  of  evideuce  which  arc  presentcMl 

4.  and  justify  the  fraud  by  his  right  to  do  them  sei)ar- 
ately.    A  man  has  a  right  to  trade  horses,  to  praise  his 

own  horse,  to  dye  the  white  foot  black,  to  file  teeth  and  to 
administer  remedies  for  heaves,  but  it  is  necessary  to  exer- 
else  these  undoubted  ** rights'*  with  much  circumspection, 
for  otherwise,  under  certain  circumstances,  they  justify,  and 
indeed  require,  the  inference  of  fraud. 

Ordinarily  the  use  of  such  a  name  as  the  one  chosen  by  ap- 
pellees— *'The  Anderson  Cheese  Cutter  Company" — could 
not  be  restrained.    A  word  indicating  the  locality  of 

5.  manufacture — as  Anderson — may  be  used  by  any  one 
who  can  truthfully  do  so  {Delaware,  etc.,  Cand  Co. 

V.  CUrk  [1871],  13  Wall.  311,  20  L.  Ed.  581;  Elgin  Butter 
Co.  V.  Elgin  Creamery  Co.  [1895],  155  111.  127,  40  N.  E.  616; 
Telephone  Mfg.  Co.  v.  Sumter  Tel,  etc.,  Co.  [1901],  63  S.  C. 
313,  41  S.  E.  322),  unless,  by  long-continued  use  by  another, 
such  word  has  gained  a  secondary  meaning  (American,  etc., 
Watch  Co.  V.  United  States  Watch  Co.  [1899],  173  Mass.  85, 
53  N.  E.  141,  43  h.  R.  A.  826,  73  Am.  St.  263;  Pillsbury- 
Washburn  Flour  Mills  Co.  v.  Eagle,  supra;  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.  [1900],  179  U.  S.  665, 
45  L.  Ed.  365,  21  Sup.  Ct.  270).  One  company  cannot  gain 
the  right  to  the  exclusive  use  of  words  such  as  **  cheese  cut- 
ter," which  are  merely  descriptive  of  the  goods  to  which  they 
are  applied  (28  Am.  and  Eng.  Ency.  Law  [2d  ed.^,  369) ; 
but  an  exclusive  or  proprietary  right  in  words  is  not 

6.  necessary  to  obtain  an  injunction  against  unfair  com- 
petition in  trade  by  the  deceptive  use  of  such  words. 

Pillsbunj'Washburn  Flour  Mills  Co.  v.  Eagle,  supra. 

In  the  last  case  cited  it  is  said,  quoting  from  Kinnetj  v. 
Basch  (1877),  16  Am.  Law  Reg.  (N.  S.)  596:  *'It  has  been 
urged  upon  the  part  of  the  defendants  that  geographical 
names  cannot  be  the  subject  of  a  trade-mark ;  neither  can  nu- 
merals, which  only  serve  to  indicate  the  nature,  kind  and  qual- 
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ity  of  an  article.  It  is  true  that  the  eases  eited  by  defendants 
sustain  these  propositions,  hut  the  later  cases  have  proceeded 
upon  different  and  more  eciuitable  principles  in  defining  the 
grounds  upon  which  courts  of  equity  interfere  in  cases  of 
this  description.  This  interference,  instead  of  being  founded 
upon  the  theory  of  protection  to  the  owners'  trade-marks,  is 
now  supported  mainly  to  prevent  frauds  upon  the  public. 
If  the  use  of  any  words,  numerals  or  symbols  is  adopted  for 
the  purpose  of  defrauding  the  public,  the  courts  will  inter- 
fere, and  to  protect  the  public  from  such  fraudulent  intent, 
even  though  the  person  asking  the  intervention  of  the  court 
may  not  have  the  exclusive  right  to  the  use  of  these  words, 
numerals  or  symbols.  This  doctrine  is  fully  supported  by  the 
latest  English  cases." 

A  review  of  cases  in  which  a  similar  contention  to  that  of 
appellees  was  made  is  contained  in  Pillsbury-Washhurn 
Flour  Mills  Co,  v.  Eagle,  supra,  and  it  does  not  seem  neces- 
sary to  do  more  than  cite  that  case. 

A  petitioner  trading  as  '* Merchants'  Detective  Associa- 
tion" sought  to  restrain  the  use  by  respondents  of  the  name 
'  *  Detective  Mercantile  Agency, ' '  as  being  an  infringement  of 
his  trade-name.  Both  parties  were  located  on  the  same  street 
near  each  other,  and  were  engaged  in  the  same  business.  It 
appeared  that  respondents  by  various  means,  were  fraudu- 
lently seeking  to  deceive  the  public  into  believing  that  they 
were  the  petitioner,  and  had  adopted  his  name,  the  better 
to  enable  them  to  carry  out  that  purpose.  The  name  adopted 
by  respondents  designated  the  business  in  which  they  were 
engaged,  and  in  which  any  one  else  could  engage,  and  it  was 
therefore  no  legal  infringement  of  the  petitioner's  name, 
since  no  one  can  exclusively  appropriate  a  generic  word  of 
that  character;  but  the  court  nevertheless  reversed  the  de- 
cree of  the  lower  court,  sustaining  a  demurrer  to  the  peti- 
tioner's bill,  holding  that  a  fraudulent  purpose  in  adopting 
the  name,  coupled  with  illegal  practices  calculated  to  deceive 
the  public  into  mistaking  respondent's  place  of  business  for 
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petitioner's,  was  suiRcient  ground  to  warrant  equitable  relief. 
Merchants  Detective  Assn.  v.  Detective  Mercantile  Agency 
(1887),  25  IlL  App.  250.  The  similar  location  gave  virulency 
to  that  which  in  itself  was  harmless.  Many  illustrative  cases 
HiU  be  found  in  the  monographic  note  to  Atlas  Assur.  Co.  v. 
Atkslns.  Co.  (1908),  15  L.  R.  A.  (N.  S.)  625. 

It  is  to  the  public  interest  that  letters  mailed  to  one  per- 
son shall  not  be  appropriated  by  another.    The  person  whose 
valuable  mail  is  thus  diverted  has  a  right  to  complain. 
7.    To  divert  an  order  for  goods  thus  forwarded  is  quite 
as  reprehensible  as  to  invite  an  intending  purchaser 
into  the  wrong  store.    One  who  takes  the  property  of  another 
by  art  and  device  must  have  a  clear  and  undoubted  legal 
defense  when  he  comes  to  a  court  of  conscience.    The  chan- 
cellor's inquiry  goes  to  honesty  of  conduct.     If  appellees 
have  conducted  themselves  as  honest  men  no  injunction  lies. 
The  evidence  needs  to  be  heard  to  determine  the  fact. 

The  complaint  on  its  face  shows  cause  for  relief, 
8.    and  the  judgment  is  therefore  reversed. 

Watson,  C.  J.,  Myers  and  Hadley,  JJ.,  concur. 


Dissenting  Opinion. 

CoMSTOCK,  P.  J. — The  allegations  of  the  complaint  charac- 
terize the  acts  of  appellees  as  fraudulent,  but  there  are  no 
direct  allegations  of  facts  sufficient  to  constitute  fraud.  It 
must  be  presumed,  in  the  absence  of  any  averment  of  fact 
to  the  contrary,  that  the  appellees  have  the  right  to  manu- 
facture the  cheese  cutter  in  question,  and  at  Anderson. 

A  trade-mark  must  have  some  physical  connection  with 
the  goods,  so  that  the  mark  goes  with  the  goods  into  the  mar- 
ket. The  same  rule  applies  to  tnide-names.  Jay  v.  Ladlcr 
(1888),  40  Ch.  Div.  649;  ^iiujer  Mf(j.  Co.  v.  Wihon  (1876), 
2  Ch.  Div.  434;  Tlazelton  Boiler  Co.  v.  Ifazdfon  Tripod 
Bailer  Co.  (1892),  142  111.  494;  Moxhy  Co.  v.  Braun  <f: 
Fitts  Co.  (1900),  93  III.  App.  183;  Si.  Louis  Piano  Mfg.  Co. 
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V.  Merkel  (1876),  1  Mo.  App.  305;  Oakes  v.  St.  Louis  Candy 
Co.  (1898),  146  Mo.  391,  48  S.  W.  467;  28  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  351,  352. 

*'It  is  a  fundamental  rule  that  terras  merely  descriptive  of 
the  goods  or  business  to  which  they  are  applied  cannot  be  ex- 
clusively appropriated  as  trade-marks  or  .trade-names."  28 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  369. 

The  same  reasons  which  forbid  the  exclusive  appropriation 
of  generic  names,  or  of  those  merely  descriptive  of  the  article 
manufactured,  which  can  be  employed  with  truth  by  other 
manufacturers,  apply  with  equal  force  to  the  appropriation 
of  geographical  names  designating  districts  of  country.  De- 
scriptive terms  by  long  use  may  acquire  in  the  minds  of  the 
public  a  secondary  significance,  and  come  to  mean  the  goods 
of  that  particular  person.  In  such  cases  others  cannot  use 
them  in  such  manner  as  to  state  a  falsehood  in  their  second- 
ary sense. 

The  word  *' computing"  is  the  descriptive  term  used  by 
appellant.  It  is  not  used  by  appellees.  If  it  were,  it,  be- 
ing only  descriptive,  could  not  be  appropriated  by  one  to  his 
exclusive  use. 

An  arbitrary  name  used  by  a  party  to  designate  the  name 
of  an  article  may  be  protected.  The  term  ** computing"  is 
not  arbitrary.  Both  appellant's  and  appellees'  machines  are 
so  designated  that  any  one  can  easily  learn  by  whom  they  are 
made.  The  term  ''cheese  cutter,"  used  by  a  particular  per- 
son or  corporation,  cannot  be  so  used  to  the  exclusion  of 
other  manufacturers. 

It  appears  that  appellant  and  appellees  are  engaged  in 
the  manufacture  of  cheese  cutlers  in  Anderson,  Indiana. 
i%>pelloes  use  the  name  **  Anderson"  in  their  trade-name,  the 
other  does  not.  Appellees,  in  the  use  of  the  geographical 
name  "Anderson,"  not  used  in  a  fanciful  sense,  invade  no 
right  of  appellant.  United  Staffs  v.  Roche  (1879),  1  Mc- 
Crary  (U.  S.)  385:  Glohe-Werniel'e  Co.  v.  Brown  (1903^,  121 
Fed  185;  Computing  Scale  Co.  v.  Standard,  etc..  Scale  Co. 
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(1902),  118  Fed.  965,  55  C.  C.  A.  459;  Sterling  Remedy  Co. 
V.  Gorey  (1901),  110  Fed.  372;  Hosietier  Co,  v.  Martinoni 
(1901),  110  Fed.  524;  Shaver  v.  Heller  d;  Merz  Co.  (1901), 
108  Fed.  821,  48  C.  C.  A.  48,  65  L.  R.  A.  878 ;  WeUs  &  Rich- 
ardson Co.  V.  Siegel,  Cooper  cC  Co.  (1900),  106  Fed.  77; 
Hansen  v.  Siegel,  Cooper  d;  Co.  (1900),  106  Fed.  691;  Will- 
iams  V.  Mitchell  ( 1901 ) ,  106  Fed.  168,  45  C.  C.  A.  265 ;  Ful- 
/«r  V.  Huff  (1900),  104  Fed.  141,  43  C.  C.  A.  453,  51  L.  R.  A. 
332;  SeaWe  &  Hereth  Co.  v.  Warner  (1902),  112  Fed.  674,  50 
C.  C.  A.  321;  Dadirrian  v.  Yacubian  (1900),  98  Fed.  872, 
39  C.  C.  A.  321;  28  Am.  and  Eng.  Ency.  Law  (2d  ed.),  371. 

The  trade-mark  or  trade-name  must,  either  by  itself  or  by 
assoeiation,  point  distinctively  to  the  origin  or  ownership  of 
the  article  to  which  it  is  applied.  No  one  can  claim  protection 
for  the  exclusive  use  of  a  trade-mark  or  trade-name  which 
would  practically  give  him  a  monopoly  in  the  sale  of  any 
goods  other  than  those  produced  or  made  by  himself.  If  he 
could,  the  public  would  be  injured  rather  than  protected,  for 
competition  would  be  destroyed.  Delaware,  etc.,  Canal  Co. 
V.  Clark  (1871),  13  Wall.  311,  323,  20  L.  Ed.  581. 

That  persons,  not  knowing  the  true  name  of  appellant  cor- 
poration, address  it  by  an  entirely  different  name — the  name 
selected  by  appellees — cannot  deprive  appellees  of  the  right 
to  use  the  name  it  has  assumed.  It  is  only  where  the  adop- 
tion or  imitation  of  what  is  claimed  to  be  a  trade-mark  or 
trade-name  amounts  to  a  false  representation,  express  or  im- 
plied, that  there  is  any  room  for  relief  against  such  use. 

It  was  said  in  Delaware,  etc.,  Canal  Co.  v.  Clark,  supra,  at 
page  327:  "True  it  may  be  that  the  use  by  a  second  pro- 
ducer, in  describing  truthfully  his  product,  of  a  name  or  a 
combination  of  words  already  in  use  by  another,  may  have 
the  effect  of  causing  th©  public  to  mistake  as  to  the  origin 
or  ownership  of  the  product,  but  if  it  is  just  as  true  in  its 
application  to  his  goods  as  it  is  to  those  of  another  who  first 
applied  it,  and  who  therefore  claims  an  exclusive  right  to 
use  it,  there  is  no  legal  or  moral  wrong  done.    Purchasers 
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may  be  mistaken,  but  they  are  not  deceived  by  false  repre- 
sentation, and  equity  will  not  enjoin  against  telling  the 
truth." 

Eliminating  the  conclusions  of  the  pleader,  recitals  and 
characterizations,  fraud,  misrepresentation  and  deceit  of  the 
public  are  not  directly  charged.  It  appears  only  that  appel- 
lee corporation,  under  the  name  of  **The  Anderson  Cheese 
Cutter  Company,"  is  engaged  in  the  manufacture,  at  Ander- 
son, Indiana,  of  a  cheese  cutter.  Fraud  cannot  be  predicated 
upon  acts  which  the  party  charged  has  the  right  by  law  to  do, 
whatever  may  be  his  motive,  design  or  purpose.  Franklin 
Ins,  Co.  V.  Humphrey  (1870),  65  Ind.  549,  560,  32  Am.  Rep. 
78;  Coppage  v.  Gregg  (1S91),  127  Ind.  359,  362. 

The  words  ** cheese  cutler"  are  a  generic  term.  The  word 
''Anderson"  is  a  geographical  term.  No  one  is  entitled,  in 
the  absence  of  fraud,  to  tho  exclusive  use  of  either.  The  right 
to  make,  and,  without  fraud,  to  sell  the  machine  cannot  be 
questioned.  If  ai)pellees  have  the  right  to  carry  on  the  busi- 
ness, they  have  the  same  right  as  appellant,  under  like  cir- 
cumstances, to  receive  through  the  United  States  mails  letters 
or  orders  which  they  have  reason  to  believe  are  intended  for 
them.  The  court  could  not  determine  in  advance  for  whom 
a  letter  or  order  is  intended,  when  it  is  not  correctly  ad- 
dressed to  the  person  by  whom  it  may  be  claimed. 

The  judgment  should  be  affirmed. 

Rabb,  J.,  concurs  in  dissenting  opinion] 


KuNSE  V.  Knights  of  the  Modern  Maccabees. 

[No.  r>,003.     Filod  Doeemlwr  14,  1000.] 

1.  iNsiTRANCK. — }futual  Benefit  SocieticM. — Suicide  Clauses, — Sane 
or  Insane. — A  mutual  benoflf  certificate  providing?  that  "no  benefit 
shall  1h^  paid  in  case  the  member  commits  suicide,  within  five 
years,  wholhcr  ^•ane  or  insan*\"  docs  not  insure  against  hantjiu^ 
while  insane,    p.  'Xi. 
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2.  Insurance. — Policies. — Conditions. — Suicide. — Mutual  benefit  as- 
sociations have  the  right  to  exclude  from  their  risks  liability  for 
self-destruction,  sane  or  insane,    p.  35. 

From  Miami  Circuit  Court;  Frank  D.  Butler,  Judge  pro 
tern. 

Action  by  Margaret  J.  Kunse  against  the  Knights  of  the 
Modern  Maccabees.  From  a  judgment  for  defendant,  plain- 
tiff .appeals.     Affirmed. 

J.  A.  Skunk  and  T.  W.  Anahal,  for  appellant. 
J.  B.  Mcllwain  and  Adam  E.  Wise,  for  appellee. 

Watson,  J. — This  action  was  instituted  in  the  lower  court 
by  the  appellant,  as  the  widow  and  duly  designated  benefi- 
ciary of  Joseph  B.  Eunse,  deceased,  to  recover  $500,  the 
amount  of  the  benefit  certificate  issued  by  the  appellee  upon 
the  life  of  said  decedent.  Said  association  agreed  to  pay  to 
the  duly  designated  beneficiary  one  assessment  upon  its  mem- 
bership not  exceeding  $500,  $1,000,  $1,500  or  $2,000  as  he 
may  elect  in  his  application  for  membership.  The  appellee 
enacted  by-laws,  among  them  being  the  following,  which  was 
in  force  at  the  time  the  insured  became  a  member  and  con- 
tinued to  be  at  the  time  of  his  death. 

''Section  78.  No  benefits  shall  be  paid  on  account  of 
the  death  or  disability  of  a  member  while  .engaged  in  a 
mob,  riot  or  insurrection,  *  *  *  or  when  death  was 
the  result  of  suicide  within  five  years  after  admission  to 
life  benefit  membership,  or  when  the  death  of  such  a 
member  was  intentionally  caused  by  the  beneficiary  or 
beneficiaries  of  such  member,  and  in  all  cases  where 
death  results  from  suicide  within  five  years  after  admis- 
sion to  life  benefit  membership,  whether  member  was 
sane  or  insane  at  the  time  of  death,  the  beneficiary  or 
beneficiaries  of  the  member  shall  only  be  paid  the 
amount  of  money  which  the  member  has  paid  into  the 
life  benefit  fund,  which  amount  shall  be  the  fuU 
amount  which  shall  be  claimed  in  any  such  case;  pro- 
vided that  no  benefit  certificate  of  any  member  shall  be 
invalid  where  the  member  has  been  adjudged  insane, 
prior  to  his  death,  by  any  court  of  competent  jurisdic- 
tion." 
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The  insured  departed  this  life  on  June  27,  1906,  and  there- 
after the  appellant  made  due  proof  of  his  death  to  appellee, 
who  stated  the  insured  came  to  his  death  by  suicidal  banging. 
The  appellee  refused  to  pay  to  appellant  the  sura  of  $500  pro- 
vided for  in  said  benefit  certificate,  but  tendered  her  its  check 
for  $8,75,  the  amount  claimed  by  appellee  to  have  been  paid 
into  its  life  benefit  fund  by  the  insured,  which  appellant  re- 
fused to  accept. 

The  complaint  was  in  one  paragraph,  based  upon  a  benefit 
certificate  issued  by  the  appellee  to  said  decedent,  to  which 
complaint  the  appellee  filed  its  answer  in  two  paragraphs. 
The  first  was  a  general  denial,  and  the  second  averred  that 
said  appellee  was  a  corporation  duly  organized  under  the 
laws  of  the  State  of  Michigan,  and  sought  to  avoid  liability 
under  said  benefit  certificate  by  setting  out  section  seventy- 
eight  of  the  by-laws  of  the  said  company,  before  quoted; 
that  said  decedent  came  to  his  death  by  suicide,  in  violation 
of  said  by-laws ;  that  said  beneficiary  reported  the  death  of 
said  decedent  to  appellee,  which  showed  that  Joseph  B. 
Kunse  came  to  his  death  from  suicide  by  hanging,  within 
one  year  after  becoming  a  member  of  said  association ;  that 
said  decedent  had  contributed,  during  his  membership,  the 
sum  of  $8.75,  for  which  sum  appellee  had  theretofore  for- 
warded a  draft  to  Margaret  J.  Kunse,  widow,  in  payment  of 
said  dues,  which  draft  she  had  received  and  returned  to  ap- 
pellee. 

To  this  second  paragraph  of  answ^er  the  appellant  ad- 
dressed a  demurrer  for  w^ant  of  facts,  which  was  overruled 
and  exceptions  taken.  Appellant  replied  to  said  second  para- 
graph of  answer  in  two  paragraphs.  The  first  admitted  that 
the  assured,  Joseph  B.  Kunse,  came  to  his  death  by  hanging 
himself,  but  averred  that  he  was  forced  to  do  so  by  an  ''irre- 
sistible, insane  impulse,''  and  that  the  act  was  "wholly  invol- 
untary, unintentional  and  accidental;"  that  he  was  "wholly 
insane  and  totally  incapable  of  forming  an  intention  to  take 
his  own  life,"  and  that  his  death  was  the  immediate  result 
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of  *\such  insane  frenzy  which  he  was  powerless  to  resist." 
The  second  paragraph  admitted  Joseph  B.  Kunse  came  to 
his  death  by  hanging  himself,  but  averred  that  the  assured 
was  insane  prior  to  and  at  the  time  of  his  death,  and  was 
so  adjudged  and  found  to  be  insane  by  David  C.  Ridenour, 
coroner  of  Miami  county,  Indiana,  who  investigated  how  and 
in  what  manner  the  assured  came  to  his  death,  and  made  the 
folloAnng  finding:  **I,  David  C.  Kidenour,  coroner  of  said 
Miami  county,  liaving  oxamined  the  body  of  Joseph  B. 
Kunse,  and  having  heard  the  testimony  of  witnesses,  which 
said  testimonv  is  hereto  ^ittachM,  do  hore])v  find  that  said 
decedent  came  to  his  death  on  June  27,  19U6,  at,  about,  or 
between  the  hours  4  and  4 :45  o'clock  p.  m.,  in  a  barn  of  the 
Huffman  property,  corner  of  Fifth  and  Wabash  streets,  in 
Peru,  Miami  county,  Indiana;  that  said  death  was  caused 
by  strangulation  from  suicidal  hanging,  following  or  as  a 
result  of  a  demented  mind." 

To  each  of  these  paragraphs  of  reply  the  appellee  filed  a 
demurrer  for  want  of  facts,  which  demurrers  were  sustained 
and  exceptions  saved,  whereupon  appellant  refused  to  plead 
further  and  judgment  was  rendered  upon  said  demurrers. 

The  errors  relied  upon  for  reversal  are:  (1)  The  overrul- 
ing of  appellant's  demurrer  to  appellee's  second  paragraph 
of  answer;  (2)  the  sustaining  of  appellee's  demurrer  to  each 
paragraph  of  appellant's  reply;  (3)  the  sustaining  of  appel- 
lee's motion  for  judgment. 

The  ruling  on  the  several  demurrers  at  the  last  analysis 
brings  us  to  the  proposition  whether  a  beneficiary  can  re- 
cover upon  a  policy  of  a  society  which  had  incorpo- 

1.  rated  in  its  by-laws,  at  the  date  of  the  policy,  that 
**no  benefit  shall  be  paid  in  case  the  member  commits 
suicide,  within  five  years,  whether  sane  or  insane."  It  is 
averred  in  the  answer  and  admitted  by  the  appellant  that 
the  assured  committed  suicide  by  hanging,  but  it  is  claimed 
he  was  forced  to  do  so  by  an  insane  frenzy  which  he 
Vol.  45—3 
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was  powerless  to  resist.  The  conteDtion  of  the  appellant 
is  that  the  policy  is  not  avoided  by  the  terms  thereof  and 
the  by-laws  of  the  association,  if  the  assured  did  not  under- 
stand the  physical  nature  of  his  act.  We  are,  however,  un- 
able to  reach  the  conclusion  that  the  decedent  did  not  know 
that  death  would  follow  from  hanging,  or  that  he  did  not  do 
just  what  he  intended  to  do.  But  this  association,  in  the 
absence  of  any  law  to  the  contrary,  had  the  right  to  make 
such  a  contract  as  was  made,  and  to  provide  against  liability 
under  the  policy  if  the  assured  should  come  to  his  death  by 
self-destruction,  whether  he  was  sane  or  insane.  The  lan- 
guage is  plain  and  unambiguous,  and  means  just  what  it 
says.  Union  Central  Life  Ins,  Co,  v.  Hollowell  (1896),  14 
Ind.  App.  611;  Union  Mut,  Life  Ins.  Co,  v.  Payne  (1900), 
105  Fed.  172,  45  C.  C.  A.  193 ;  Dennis  v.  Union  Mut.  Life 
Ins,  Co,  (1890),  84  Cal.  570,  24  Pac.  120;  Sargeant  v.  Nor- 
Uo7ial,  etc,  Co,  (1899),  189  Pa.  St.  341,  41  Atl.  351;  Sn- 
prcme  Commanderyy  etc.,  v.  Ainsworth  (1882),  71  Ala.  436, 
46  Am.  Rep.  332;  Sahin  v.  Senate  of  the  National  Union 
(1892),  90  Mich.  177,  51  N.  W.  202;  Douglas  v.  Knicker- 
bocker Life  Ins,  Co.  (1881) ,  83  N.  Y.  492 ;  Seitzinger  v.  Mod- 
em Woodmen,  etc,  (1903),  204  111.  58,  68  N.  E.  478;  SpruUl 
V.  Northwestern  Mut,  Life  Ins,  Co.  (1897),  120  N.  C.  141,  27 
S.  E.  39;  Browerv,  Supreme  Lodge,  etc,  (1898),  74  Mo.  App. 
490;  Johns  v.  Northwestern  Mut,  Relief  Assn,  (1895),  90 
WLs.  332,  63  N.  W.  276,  41  L.  R.  A.  587 ;  Hart  v.  Modern 
Woodmen,  etc,  (1899),  60  Kan.  678,  57  Pac.  936,  72  Am.  St. 
380;  Clarke  v.  Equitable  Life,  etc.  Society  (1902),  118  Fed. 
374,  55  C.  C.  A.  200;  Bigeloiv  v.  Berkshire  Life  Ins,  Co, 
(1876),  93  U.  S.  284,  23  L.  Ed.  918;  Billings  v.  Accident 
Ins.  Co.  (1892),  64  Vt.  78,  24  Atl.  656,  17  L.  R.  A.  89,  33 
Am.  St.  913;  Vance,  Insurance,  p.  522;  2  Bacon,  Benefit 
Soc.  (3ded.),§336. 

In  the  case  of  Clarke  v.  Equitable  Life,  etc..  Society,  supra, 
the  court  construed  the  condition,  and  held  that  the  provi- 
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sion,  ** self-destruction,  sane  or  insane,''  was  a  risk  not 
2.    assumed  by  the  society  in  the  contract.    In  that  case 

the  evidence  showed  the  insured  shot  himself  in  the 
head  with  a  pistol.  Plaintiffs,  in  their  replication  admitting 
the  shooting,  averred  that  the  mind  of  the  assured  ''was  so 
impaired  and  affected  by  insanity  that  he  was  not  conscious 
of  the  physical  nature  and  consequences  of  the  act  he  com- 
mitted, and  did  not  intend  to  cause  his  death,  but  was  moved 
to  commit  said  act  by  irresistible  impulse."  The  court  sus- 
tained a  demurrer  to  the  replication,  which  ruling,  on  ap- 
peal, was  sustained  by  the  circuit  court  of  appeals.  In  sus- 
taining said  appeal  the  court  said :  ' '  If  it  was  an  open  ques- 
tion, there  is  much  to  be  said  of  the  injustice  of  contracts  of 
this  nature,  for  a  person  ought  no  more  to  be  held  responsi- 
ble for  the  loss  of  his  life  when  taken  by  himself  under  the 
ravings  of  delirium,  or  impelled  by  the  hallucinations  of  mel- 
ancholy, than  if  he  dies  from  an  ordinary  disease,  or  from 
an  accident ;  but  that  question  is  not  before  us,  and  it  seems 
to  be  well  settled  that  insurance  companies  may  avoid  alto- 
gether this  class  of  risks,  and  that,  being  at  liberty  to  stipu- 
late against  hazardous  occupations,  unhealthy  climates,  or 
deaths  from  consumption  or  other  excepted  diseases,  they 
may  also  contract  not  to  assume  a  risk  of  a  certain  mode  of 
death,  and  presumably  the  premiums  are  calculated  on  the 
elimination  of  that  risk.  If  the  assured  is  informed,  in  apt 
words,  of  the  extent  of  the  limitation,  it  is  not  perceived  that 
there  is  any  good  reason  why  such  contract  should  not  be 
governed  by  the  same  rules  of  interpretation  which  control 
courts  in  all  other  cases  of  contract,  and  why  plain  and  un- 
ambiguous words  should  be  frittered  away  by  casuistry  and 
refinement." 

We  quite  agree  with  the  reasoning  in  the  quotation  just 
given;  but,  it  being  admitted  that  the  assured  died  by  his 
own  act,  and  governed  as  we  are  by  the  plain  language  of 
the  contract,  '»vo  must  oonelude  that  the  association  did  not 
assume  the  risk  of  .^^elf -destruction. 
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The  trial  court  did  not  commit  error  in  its  ruling  upon  the 
several  demurrers.  ♦ 

Judgment  afi^med. 


Rexroth  et  al.  v.  Holloway. 

[No.  0.(100.     Filed  December  14,  1909.] 

1.  Words  and  Phrases. — **.Vecr««ar|/." — The  word  "necessary"  may 
Import  indisi)eusably  requisite,  needful,  appropriate,  reasonable 
for  the  purpose,  (.convenient,  useful,  suitable,  or  inevitable,  but 
Its  true  meaning  must  be  determined  from  the  circumstanoes  in 
which  it  is  used.    p.  37. 

2.  WoBos  AND  Phrases. — '* Reasonable.'' — The  word  "reasonable" 
imports  appropriate,  necessary,  ordinary,  or  usual  under  the  cir- 
cumstances, and  always  Implies  the  exercise  of  good  faith  and  a 
sound  discretion,    p.  38. 

3.  Master  and  Servant. — TAabilit!/  to  Third  Persons, — ^The  master 
is  liable  to  third  persons  injured  by  the  wrongs  of  his  servant 
acting  within  the  scoi)e  of  his  employment,  though  the  particular 
act  was  not  anthorlxod.    p.  30. 

4.  Master  and  Servant. — Scope  of  Employment, — Wrongful  Acts. 
— Wrongful  acts  committed  by  a  servant  In  doing  the  thing  au- 
thorized by  the  master  subjects  such  master  to  liability  therefor, 
p.  41. 

5.  Master  and  Servant. — Bailment. — Injuring  Horse. — Scope  of 
Employment. — A  company  whose  traveling  salesman  hired  a  horse 
to  drive  to  Niles  (ten  miles  away),  and  he  drove  to  Buchanan 
(fourteen  miles  away),  thereby  fatally  injuring  the  horse,  is 
liable  therefor,  where  the  master's  business  required  the  salesman 
to  go  to  Buchanan,    p.  41. 

From  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Action  by  John  H.  Holloway  against  Charles  M.  Rexroth 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirtned. 

F.  J.  Lewis  Meyer,  for  appellants. 
Anderson,  Parker  &  Crahill,  for  appellee. 

Hadley,  J. — Appellant  Rexroth  was  a  traveling  salesman 
for  appellant  Humiston,  Keeling  &  Co.  In  the  course  of  his 
employment  he  was  required  to  go  to  Buchanan,  Michigan, 
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to  call  on  customers  of  his  employers.  He  hired  a  horse  from 
appellee,  saying  that  he  desired  to  drive  to  Niles;  that  he 
was  goiag  there  in  the  interest  of  his  employers.  Niles  was 
about  ten  miles  away,  while  Buchanan  was  about  fourteen 
miles  away.  Instead  of  going  to  Niles,  he  went  to  Buchanan, 
overdrove  the  horse  and  overwatered  him,  and  by  reason 
thereof  the  horse  died  on  the  following  day.  Appellee  sued 
appellants  to  recover  damages  for  the  loss  of  said  horse. 

The  only  question  presented  is  whether,  to  fix  the  liability 
for  the  injury  on  the  master  (Ilumiston,  Keeling  &  Co.),  ap- 
pellee was  required  to  prove  that  the  hiring  of  the 
1.  horse  was  necessarily  incident  to  the  performance  of 
his  master's  business,  or  reasonably  incident  thereto. 
It  seems  to  us  that  this  is  a  quibble  as  to  terms.  Appellants 
have  cited  to  us  decisions  where  the  term  **  necessarily  inci- 
dent," in  this  connection  in  similar  cases,  is  used.  American 
TeL,  etc.,  Co,  v.  Green  (1905),  164  Ind.  349;  Davis  v.  Tal- 
bot (1894),  137  Ind.  235;  Cleveland,  etc.,  R,  Co.  v.  Closser 
(1890),  126  Ind.  348,  9  L.  R.  A.  754,  22  Am.  St.  593;  Howe 
Machine  Co.  v.  Ashley  (1877),  60  Ala.  496.  Appellee  has 
cited  decisions  where  the  term  '* reasonably  incident"  is  used. 
Pittsburgh,  etc..  E.  Co,  v.  Kirk  (1885),  102  Ind.  399,  52  Am. 
Rep.  675;  Oakland  City,  etc.  Society  v.  Bingham  (1892),  4 
Ind.  App.  545;  1  Jaggard,  Torts,  p.  258. 

The  word  ** necessary*'  has  no  fixed  character  peculiar  to 
itself.  It  admits  of  all  degrees  of  comparison.  McCulloch  v. 
Maryland  (1819),  4  Wheat.  *316,  4  L.  Ed.  579;  Moale  v. 
Cutting  (1883),  59  Md.  510.  It  may  sometimes  mean  **  indis- 
pensably requisite,"  at  others  ** needful,"  at  others  ** inci- 
dent" or  ''conducive  to."  Chambers  v.  City  of  St.  Louis 
(1860),  29  Mo.  543.  It  is  sometimes  used  to  express  expe- 
diency or  appropriateness.  Getchell  &  Martin  Lumber,  etc., 
Co.  V.  DesMoines,  etc,  K,  Co.  (1901),  115  Iowa  734,  87  N. 
W.  670. 

It  is  sometimes  used  to  express  that  which  is  reasonable 
for  the  purpose  required  {Mobile,  etc,  R.  Co,  v.  Alabama, 
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etc,  R.  Co,  [18881,  87  Ala.  501,  6  South.  404;  In  re  Rhode 
Island,  etc.,  R,  Co.  [1901],  22  R.  I.  457,  48  Atl.  590;  Mayor, 
etc.,  V.  Chesapeake,  etc.,  Tel.  Co.  [1901],  92  Md.  692,  48  Atl. 
465),  or  that  which  is  reasonably  convenient  under  the  cir- 
cumstances (Kelly  V.  PeopWs  Transportation  Co.  [1870],  3 
Ore.  189;  St.  Louis,  etc.,  R.  Co.  v.  Trustees,  etc.  [1867],  43 
111.  303).  It  is  sometimes  given  the  meaning  of  that  which 
is  useful  and  suitable,  or  needful  and  conducive  to,  or  expedi- 
ent or  convenient,  for  the  purpose  required.  Board,  etc.,  v. 
Isenbcrg  (1900),  10  Okla.  378,  61  Pac.  1067;  Commissioners, 
etc.,  V.  Mocsta  (1892),  91  Mich.  149,  51  N.  W.  903;  Jerome 
V.  Ross  (1823),  7  Johns.  Ch.  *315,  11  Am.  Dec.  484;  Aurora, 
etc.,  R.  Co.  V.  Harvey  (1899),  178  lU.  477,  53  N.  E.  331. 
There  are  cases  which  hold  that  the  word  ** necessary"  means 
** indispensably  requisite,"  ''inevitable*'  or  '*not  to  be 
avoided."  Lockwood  v.  Mildeherger  (1899),  159  N.  Y.  181, 
53  N.  E.  803;  Town  of  Oldtown  v.  Dooley  (1876),  81  111.  255; 
Hitch  V.  United  States  (1895),  66  Fed.  937;  Stevenson  v. 
State  (1885),  17  Tex.  App.  618;  State,  ex  rel.,  v.  Mayor,  etc. 
(1894),  39  Neb.  745,  58  N.  W.  442;  English  v.  Reed  (1895), 
07  Ga.  477,  25  S.  E.  325.  But  in  the  cases  from  different  tri- 
biinaLs,  giving  these  various  definitions,  there  is  little,  if  any, 
actual  conflict,  and  from  them  it  is  made  clear  that  the 
word  '* necessary"  must  be  considered  in  the  connection  in 
which  it  is  used;  that  it  is  a  word  susceptible  of  various 
meanings ;  that  it  may  import  absolute  physical  necessity  or 
inevit}i}>ility,  or  that  which  is  only  convenient,  useful,  ap- 
propriate, suitable,  proper  or  conducive  to  the  end  sought. 
Mayor,  etc.,  v.  Chesapeake,  etc.,  Tel.  Co.,  supra;  McCulloch 
V.  Maryland,  supra. 

** Reasonable"  is  a  term  difficult  of  definition,  and  usually 
it  must  be  considered  with  the  facts  of  the  particular  (»on- 
trovorsy  in  determining  its  force  and  latitude.     In 
2.     re  Mrc  if-  Schreilur  (1903),  123  Fed.  987.    It  is  some- 
times used  to  express  that  which  is  appropriate  and 
nt^cessary  {Levering  v.  Union,  etc.,  Ins.  Co.  [1867],  42  Mo. 
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JSS,  97  Am.  Dec.  320) ;  it  includes  ^ood  faith  and  the  exer- 
cise of  a  sound  discretion  (Dearborn  v.  Batten  [1888],  64 
X.  H.  568),  and  it  imports  what  is  ordinary  or  usual  under 
the  circumstances  of  the  ease.  Reed  v.  Missouri,  etc,  R.  Co, 
(1902),  94  Mo.  App.  371,  68  S.  W.  364;  Oeno  v.  Fall  Moun- 
tain Paper  Co.  (1895),  68  Vt.  568,  35  Atl.  475. 

With  these  definitions  of  terms,  we  come  to  consider  the 

established  rules  as  to  the  liability  of  a  master  for  the  torts 

of  the  servant.     The  general  rule  is,  **that  which  the 

3.  superior  has  put  the  inferior  in  motion  to  do,  must 
be  regarded  as  done  by  the  superior  himself,  *  *  * 
and  embraces  aU  cases  in  which  the  failure  of  the  servant  to 
observe  the  rights  of  others  in  the  conduct  of  the  master's 
business  has  been  injurious.  •  •  •  The  master  is  liable 
for  the  acts  of  his  servant,  not  only  when  they  are  directed 
by  him,  but  also  when  the  scope  of  his  employment  or  trust 
is  such  that  he  has  been  left  at  liberty  to  do,  while  pursuing 
or  attempting  to  discharge  it,  the  injurious  act  complained 
of.  It  is  not  merely  for  the  wrongful  acts  he  was  directed 
to  do,  but  the  wrongful  acts  he  was  suffered  to  do,  that  the 
master  must  respond."    Cooley,  Torts  (2d  ed.),  pp.  625,  626. 

*' It  is  in  general  sufficient  to  make  the  master  responsible 
that  he  gave  to  the  servant  an  authority,  or  made  it  his 
duty  to  act  in  respect  to  the  business  in  which  he  was  en- 
gaged, when  the  wrong  was  committed,  and  that  the  act 
complained  of  was  done  in  the  course  of  his  employment. 
The  master,  in  that  case  will  be  deemed  to  have  consented  to 
and  authorized  the  act  of  the  servant,  and  he  will  not  be 
excused  from  liability,  although  the  servant  abused  his  au- 
thority, or  was  reckless  in  the  performance  of  his  duty,  or 
inflicted  an  unnecessary  injury  in  executing  his  master's 
orders.  The  master  who  puts  the  servant  in  a  place  of  trust 
or  responsibility,  or  commits  to  him  the  management  of  his 
business,  or  the  care  of  his  property,  is  justly  held  respon- 
sible when  the  servant,  through  lack  of  judgment  or  discre- 
tion, or  from  infirmity  of  temper,  or  under  the  influence  of 
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passion  aroused  by  the  circumstances  and  the  occasion,  goes 
beyond  the  strict  line  of  his  duty  or  authority,  and  inflicts 
an  unjustifiable  injury  upon  another."  Cooley,  Torts  (2d 
ed.),  pp.  630,  631,  quoting  from  Bounds  v.  Delaware,  etc.y 
R,  Co.  (1876),  64  N.  Y.  129.  See,  also,  Mott  v.  Consumers 
Ice  Co,  (1878),  73  N.  Y.  543;  Ochsenbein  v.  Shapley 
(1881),  85  N.  Y.  214. 

The  wrong  need  not  be  an  intentional  one,  and  even  if  the 
servant,  in  committing  the  injury,  neglected  some  word  of 
caution  or  instruction  of  the  master,  the  master  will  not  be 
exempt.  Oakland  City,  etc.,  Society  v.  Bingham,  supra. 
In  such  case,  there  may  be  no  moral  wrong  attributable  to 
the  managing  officers,  *'but  the  fact  remains  that  in  the 
management  of  their  own  business  through  agents  an  injury 
has  been  inflicted  on  others.  That  they  trusted  a  servant 
who  has  ventured  to  disobey  instructions  is  their  misfor- 
tune, but  it  ought  not  also  to  be  the  misfortune  of  others 
who  had  no  voice  in  his  selection,  and  who  had  no  concern 
in  the  question  who  should  manage  the  company's  business 
beyond  the  common  concern  of  all  the  public  that  it  should 
not  be  managed  to  their  injury."  Cooley,  Torts  (2d  ed.), 
p.  633.  **  *The  powers  of  the  agent  are,  prima  facie,  coex- 
tensive with  the  business  entrusted  to  his  care,  and  will  not 
be  narrowed  by  limitations  not  communicated  to  the  person 
with  whom  he  deals.'  ''  American  Tel.,  etc.,  Co,  v.  Green 
(1905),  164  Ind.  349. 

**If  the  principal  holds  out  an  agent  or  servant  as  pos- 
sessing authority  to  control  a  shop  or  place  of  business,  and 
a  third  person  acts  upon  the  faith  of  the  appearance  so 
created,  the  principal  may,  in  such  a  case  as  this,  be  bound 
by  the  acts  of  the  apparent  Hgent  within  the  scope  of  his 
ostensible  authority,  although  as  between  the  agent  and  his 
employer  no  such  authority  in  fact  existed.'*  Over  v. 
Schiffling  (1885),  102  Ind.  191. 

**To  undertake  to  lay  dowm  a  general  rule  applicable  to 
all  cases  would  not  only  be  difficult,  but  impassible.     But 
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we  think  this  much  may  be  said,  where  a  servant  is 
4.  engaged  in  aeeoiuplishing  an  end  which  is  within  the 
scope  of  his  emplo>Tiient,  and  while  so  engaged  adopts 
irieans  reasonably  intended  and  directed  to  the  end,  which 
result  in  injury  to  another,  the  master  is  answerable  for 
the  consequences,  regardless  of  the  motives  which  induced 
the  adoption  of  the  means;  and  this,  too,  even  though  the 
means  employed  were  outside  of  his  authority,  and  against 
the  express  orders  of  the  master/'  Fittshxirgh,  etc.,  R,  Co. 
V.  Kirk  (1885),  102  Ind.  399,  52  Am.  Rep.  675.  See,  also, 
2  Thompson,  Negligence,  p.  889,  §6;  Wood,  Master  and 
Servant,  pp.  593,  594. 

Where  a  master  employs  one  in  a  vocation,  requiring  him 
to  act  under  certain  conditions  and  commits  to  his  discretion 
the  duty  of  determining  when  and  what  action  may  be 
necessary,  the  employer  will  be  responsible  for  the  misjudg- 
ment,  as  well  as  the  misconduct,  of  the  servant,  and  if  he 
acts  when  there  is  no  occasion  for  it  at  all,  though  intend- 
ing to  accomplish  some  end  of  the  employment,  such  respon- 
sibility will  still  exist.  Oakland  City,  etc.,  Society  v.  Bing- 
^dm,  supra;  Levi  v.  Brooks  (1877),  121  Mass.  501;  John- 
m  V.  Barber  (1849),  10  111.  425,  50  Am.  Dec.  416. 

In  case  of  doubt,  the  test  may  well  be  whether  he  was 
acting  bona  fide  in  furtherance  of  the  master's  interest. 
Cooley,  Torts  f2d  ed.),  p.  628;  Birmingham  Water  -Works 
('o.  v.  Hubbard  (1887),  85  Ala.  179,  4  South.  607,  7  Am. 
St.  35. 

Under  these  rules,  it  is  clear  that  the  words  **  necessary ,' ' 
or  "necessarily,''  as  used  in  the  authorities  cited  by  appel- 
lant, should  not  be  interpreted  in  the  strict  sense  of 
5.    indispensable,  unavoidable  or  requisite,   but  in  the 
broader  sense  of  appropriate,  usual  or  convenient. 
To  hold  otherwise  would  place  these  decisions  in  direct  con- 
flict, in  principle,  with  a  long  and  unbroken  line  of  authori- 
ties.   Giving  the  words  this  interpretation,  the  difference 
in  their  meaning  from  ''reasonable,"  or  ''reasonably,"  if 
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any,  is  so  slight  as  to  be  wholly  immaterial  and  insub- 
stantial. 

To  hold  that  the  master  could  be  held  liable  for  the  tort 
of  his  servant  only  while  engaged  in  an  act  necessarily  in- 
cident to  his  employment,  and  give  the  word  **  necessarily ' ' 
the  strict  definition  of  the  term,  \vould  practically  free  the 
master  from  liability ;  since  it  is  seldom  that  a  servant  com- 
mits a  tort,  while  performini?  an  act  that  is  indispensable 
or  unavoidable,  in  the  performance  of  the  principal  act  he 
is  set  to  do. 

Here  the  principal  act  required  of  appellant  Rexroth  was 
to  go  to  Buchanan.  He  could  jro  by  train,  he  could  go  by 
horse  and  buggy,  or  he  could  walk.  No  one  w^as  necessary 
in  the  sense  of  being  indispensable,  inevitable  or  unavoid- 
able. Either  of  the  first  two  surely  would  be  necessary  in 
the  sense  of  being  ai)propriate,  usual  or  reasonable.  We 
find  no  reversi])le  error  in  the  record. 

Judgment  affirmed. 


Indianapolis  and  Martinsville  Rapid  Transit 

Company  v.  Walsh. 

[Xo.  (i,814.    Filed  December  14,  1909.] 

1.  Cabbiers. — Intcrurhan  Railroads. — Sudden  Starting, — Complaint. 
— A  complaint  allej^ini;  that  the  defendant  interiirban  railroad 
company  stopped  its  car  at  a  regular  station  for  passengers,  that 
the  plaintiff  attempted  to  alight,  and  that  as  she  was  in  the  act 
of  alighting  the  defendant  started  its  car  with  a  sudden  jerk, 
thereby  throwing  her  to  the  ground,  to  her  damage,  states  a 
cause  of  action,  aud  shows  that  tiie  car  was  slopped,    p.  44. 

2.  Cabriebs. — Pasficngers. — Intcrurhan  Railroads. — Stations. — Pre- 
sumptions.— Passengers  have  tlie  right  to  assunw  that  when  an 
interurban  car  stops  at  a  regular  passenger  station  they  may 
safely  alight,     p.  -in. 

X  WiTNKSSKS. — Cross-E.iamination. — Limits  of. — Injuries.  —  /?/•/- 
dcncr.  —It  is  not  error.cous  for  (he  trial  court  to  refuse  to  permit 
defendant  to  incjuire  on  cross-examination  as  to  plaintifTs  decla- 
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rations  coHceniiiis  her  injuries,  where  the  witness  had  been  asked 
ill  chii'f  (July  as  to  the  color  of  plaintiff's  skirt,    p.  4(5. 

4.  Evidkxcp:. — hcvlarationtt  of  Pain. — Interurban  Railroads. — Evi- 
dence of  plaintilTs  declarations  of  pain  made  to  the  witness  on 
her  secoiul  visit  to  plaintiff,  is  admissible,    p.  4G. 

ij.  Evidence, — Dcclaraiioris. — Biatf. — Offer  of  Proof. — Evidence  of 
witness's  refusal  to  toll  the  defendant's  attorney  what  the  plain- 
tiff s;iicl  upon  a  certain  occasion,  and  that  the  witness  instructed 
his  wife  not  to  inform  defendant's  attorney  thereof,  is  inadmis- 
sible, wbere  there  was  nothing  to  show  that  the  plaintifTs  decla- 
rations coiicoriicd  the  subject-matter  of  the  litip^ation.     p.  47. 

i\  A??^AL.— I nitt ructions. — Exceptions. — Where  no  exception  is 
taken  to  the  giving  of  an  instruction,  no  question  thereon  can  be 
raised  on  apiieal.    p.  48. 

T.  EviDEXcK. — Rit/Jit  of  Others  to  Hide  on  Train. — Immateriality. — 
In  nn  action  by  the  [daintiff  for  i>ersonal  injuries  sustaintMl  in 
allKlMinp  from  defendant  interurban  railroad  company's  car,  evi- 
denevi  as  to  another's  right  to  passage  to  another  point,  and  of 
another's  payment  of  fare,  is  wholly  irrelevant,     p.  48. 

^  AtvzAL.~InHtruc1ion8. — How  Made  Part  of  Record. — Statutes. 
— lustnictious  can  be  made  a  part  of  the  record  by  statute  (§5(51 
Bums  19()8,  Acts  1907,  p.  G52)  only  by  fulfilling  the  statutory  re- 
quirements,    p.  4.S. 

9.  Xtfeau— Instructions. — Making  Part  of  Record  under  Statute. 
—RrqHircmcnts.—VmXer  §5<51  Rums  1908,  Acts  11X)7.  j).  (5r»2,  in- 
stnietions,  to  be  a  part  of  the  record,  must  be  signed  by  the 
party,  or  his  attorney,  and  a  memorandum  made  and  sigmnl  by 
the  jiKlije  showing  those  given  and  those  refused,  proper  excej)- 

tions  taken,  and  an  order-!x)ok  entry  made  of  the  filing  thereof. 

p.  49. 
JO.    Appeal. — Instructions. — Questioning. — Record,  —  Questions    on 

Instructions  cannot  be  raised  on  apical,  unless  such  instructions 

are  brought  into  the  record,    pp.  49,  50. 
11.    Appeal, — Instructions. — Record. — Instructions  properly  signed 

by  the  judge  and  filed  constitute  a  part  of  the  record,    p.  50. 

Prom  Hendricks  Circuit  Court;   James  L.  Clark,  Judge. 

Action  by  Hallie  Walsh  against  the  Indianapolis  and 
Martinsville  Rapid  Transit  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $2,500,  defendant  appeals. 
Affirmed. 

Brill  dt  Harvey,  and  W.  H.  Laiia,  for  appellant. 
Morris  &  Netvberger,  and  Otis  E.  GxtUey,  for  appellee. 
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I?ABB,  P.  J. — The  appellant  owns  and  operates  an  inter- 
urban  electric  railway  between  the  city  of  Indianapolis  and 
the  city  of  jNIartinsville.  Appellee  was  a  passenger  on  one 
of  its  cars  from  Indianapolis  to  Mooresville,  a  town  on  its 
line.  She  claims  to  have  been  injured  by  the  negligence  of 
the  appellant  in  starting  its  car,  with  a  sudden  jerk,  while 
she  was  in  the  act  of  alighting  therefrom,  at  one  of  its  regu- 
lar stations,  where  the  car  had  stopped,  thereby  thro\^ang 
her  to  the  ground.  This  action  is  brought  to  recover  dam- 
ages for  said  alleged  injury. 

Appellant's  demurrer  to  the  complaint  w^as  overruled,  is- 
sues were  formed,  a  jury  trial  had,  resulting  in  a  verdict  in 
favor  of  appellee.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  on  the  verdict. 

The  questions  presented  in  this  appeal  relate  to  the  action 
of  the  court  in  overruling  appellant's  demurrer  to  the  com- 
plaint, and  its  motion  for  a  new  trial. 

After  the  formal  allegations  relating  to  appellant's  busi- 
ness, and  appellee's  taking  passage  on  appellant's  car,  the 
complaint  contains  these  allegations:  **That  when 
1.  said  car,  upon  w^hich  plaintiff  had  so  become  a  pas- 
senger, reached  said  town  of  Mooresville,  it  was 
stopped  by  the  motorman  and  conductor,  employes  of  said 
defendant,  then  and  there  in  charge  and  control  thereof,  at 
a  place  therein  provided  by  defendant  as  a  regular  stopping 
place  for  passengers  to  alight  from  and  board  its  cars; 
*  *  *  that  when  said  car  had  so  reached  and  stopped 
at  said  point  in  said  town  of  Mooresville,  as  alleged,  plain- 
tiff immediately  and  without  unreasonable  delay,  arose  from 
her  seat  therein,  passed  to  said  rear  platform  thereof,  lead- 
ing her  child,  and  carrjang  some  bagjrage  she  had  with  her, 
for  the  purpose  of  alightinsr  therefrom;  that  upon  reach- 
ing said  platform,  and  handing  her  baggage  to  her  sister, 
who  had  already  alighted,  plaintiff  immediately  and  with- 
out unreasonable  delay  stepped  to  the  lower  step  thereof,  on 
the  right  hand  or  west  side  of  said  car,  leading  to  said  cinder 
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walk  or  platform,  and  was  in  the  act  of  stepping  from  said 
lower  step  to  said  cinder  walk  or  platform,  when  said  motor- 
man  and  conductor,  so  in  charge  of  said  car,  negligently  and 
carelessly  started  the  same  forward,  with  a  sudden  move- 
ment, while  the  plaintiff  was  in  such  perilous  position,  at- 
tempting to  alight  therefrom,  and  without  giving  her  any 
warning,  thereby  jerking  and  swinging  plaintiff  around,  and 
throwing  her  to  the  ground." 

The  criticism  urged  against  the  complaint  is  that  it  does 
not  charge  that  said  car  had  stopped  at  said  point  for  allow- 
ing the  plaintiff  or  other  passengers  to  alight,  or  that  the 
plaintiff  knew  it  was  a  regular  stopping  place,  or  acted 
upon  the  assumption  that  it  was  such  stopping  place,  or  that 
any  invitation  was  extended  to  the  plaintiff  to  alight,  or 
that  the  car  was  standing  still  at  any  or  all  times  after  she 
arose  from  her  seat,  and  that  from  all  that  appears  in  the 
complaint  the  sudden  movement  forward  of  the  car  may 
have  been  simply  an  acceleration  of  speed. 

None  of  the  objections  urged  against  the  complaint  are 
^ell  founded.     It  was  unnecessary  to  aver  in  the  complaint 
that  the  car  stopped  to  allow  passengers  to  alight,  if 
2.    the  point  where  it  stopped  was  a  regular  stopping 
place.    The  passengers  had  a  right  to  assume  that  it 
stopped  for  the  purpose  for  which  the  place  was  provided. 
Nor  was  it  necessarv^  to  set  forth  with  more  clearness  than 
was  shown  the  fact  that  appellee  acted  upon  the  assumption 
that  the  car  was  stopped  for  the  purpose  of  allowing  passen- 
gers to  alight  therefrom.    No  further  invitation  was  needed 
to  be  extended  to  passengers  who  desired  to  alight  at  a  regu- 
lar stopping  place  on  appellant's  line,  than  for  the  car  to 
stop.    We  think  it  does  clearly  appear  from  the  averments 
of  the  complaint  that  the  car  was  stationary  from  the  time 
appellee  arose  until  it  is  alleged  she  stepped  from  the  car 
upon  the  lower  step  preparatory  to  leaving  the  car.     It 
would  require  a  very  ingenious  mind,  indeed,  to  give  to  the 
complaint  the  interpretation  contended  for  by  appellant. 
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To  a  person  of  just  ** common  understanding,"  its  meaning 
is  very  plain. 

Appellant's  motion  for  a  new  trial  presents  a  multitude 

of  questions.    The  first  one  suggested  by  appellant  relates 

to  the  refusal  of  the  court  to  permit  appellee's  wit- 

3.  ness,  Grace  Morgan,  to  answer  the  following  ques- 
tions, on  cross-examination:     **Q.  Did  Mrs.  Walsh 

claim  that  she  had  been  injured,  in  any  way,  in  the  hip  at 
that  time?  Q.  I  will  ask  you  to  state  if  it  is  not  a  fact 
that  she  did  not  claim  to  have  been  hurt  in  the  hip  or  in 
the  thigh  at  all  at  that  time;  made  no  complaint  whatever? 
Q.  I  will  ask  you  if  she  did  not  state  this  in  substance,  that 
she  got  tangled  in  her  skirts  and  fell  to  the  ground,  and  she 
threw  the  grip  which  she  had  to  the  ground,  and  got  up 
quickly,  and  got  the  child  oif ,  before  the  car  got  away  ?  Did 
she  not  state  that,  or  that  in  substance,  in  your  presence, 
Mrs.  Morgan?*' 

The  only  fact  elicited  by  appellee's  counsel  from  this 
witness  in  her  examination-in-chief,  was  that,  on  the  day  of 
the  alleged  accident,  witness  observed  the  appellee's  skirt, 
and  that  it  was  all  black,  and  that  appellee  said  to  witness, 
**Just  look  at  my  skirt."  This  expression  was  a  voluntary 
one  on  the  part  of  the  witness,  not  called  for  by  any  inter- 
rogatory. Nothing  was  asked  by  appellee's  counsel  with 
reference  to  what  appellee  said  on  that  occasion,  and  the 
witness  undertook  to  give  no  conversation.  It  was  entirely 
competent  for  the  appellant  to  show  anything  said  by  the 
appellee  that  would  tend  to  disprove  her  case,  but  such  state- 
ments could  not  be  elicited  by  a  cross-examination  of  ap- 
pellee's witness,  who  in  her  examination-in-chief  had  testi- 
fied simply  to  her  own  observations  of  a  physical  fact  or  con- 
dition. 

Complaint  is  made  that  the  court  erred  in  permitting  the 
appellee  to  submit  this  interrogatory  to  her  witness, 

4,  Kate  Morgan :     **Tell  the  jury  what  those  complaints 
were  that  she  made."    This  witness  had  already  tes- 
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tified  that  the  plaintiff  had  made  complaints  of  pain  on  her 
second  visit  to  the  appellee.  The  answer  to  the  interroga- 
tory was  as  follows:  **The  greatest  complaint  was  her 
ankle  and  her  hip. ' '  Complaints  of  this  kind,  made  by  the 
injured  party,  are  competent  evidence.  Indianapolis  St.  B. 
Co.  V.  Whitaker  (1903),  160  Ind.  125. 

It  is  next  complained  that  the  court  erred  in  sustaining 

appellee's  objection  to  the  following  question,  asked  Rooker 

Morgan,  appellee's  witness,  on  cross-examination,  by 

5.  the  appellant:  "I  will  ask  you  if  at  the  noon 
adjournment  I  did  not  ask  you  and  your  wife  to  state 
to  me  what  Mrs.  Wakh  said  to  you  in  your  presence  and 
hearing  on  the  occasion  that  you  have  testified  that  she  was 
at  your  house,  and  if  you  did  not  decline,  and  instruct  your 
wife  to  decline  to  tell  me  what  she  said?"  It  is  insisted 
that  the  appellant  was  entitled  to  an  answer  to  this  question, 
for  the  reason  that  if  it  was  answered  m  the  aflSrmative,  it 
would  tend,  to  show  bias  and  prejudice  on  the  part  of  the 
witness,  and  would  go  to  affect  the  weight  and  credibility  of 
his  testimony.  No  error  intervened  in  sustaining  the  objec- 
tion to  this  question.  It  was  not  shown  in  the  interroga- 
tory that  the  inquiry  addressed  to  the  witness  and  his  wife 
related  to  what  Mrs.  Walsh  said  in  reference  to  the  subject- 
matter  of  the  litigation.  They  had  no  right  to  inquire  gen- 
erally into  Mrs.  Walsh's  conversation  on  any  occasion,  un- 
less it  related  to  the  subject  of  the  lawsuit.  If  they  had  in- 
quired of  the  witness,  what,  if  anything,  Mrs.  Walsh  said 
in  reference  to  her  injury,  or  in  reference  to  the  accident, 
out  of  which  the  lawsuit  crew,  and  the  witness  had  declined 
to  answer,  it  might  have  been  competent,  but  in  the  form  in 
which  it  was  put,  it  was  clearly  incompetent. 

Complaint  is  made  of  the  refusal  of  the  court  to  permit 
William  'Kchnor  to  answer  a  question  addressed  to  him  with 
reference  to  the  same  inquiry  made  by  appellant's  counsel 
of  the  witness  Rooker  Morgan,  and  the  objection  was  prop- 
erly sustained  for  the  same  reason. 
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It  is  objected  that  the  court  erred  in  giving  to  the  jury  the 
twenty-third  instruction,  given  by  the  court  on  its 

6.  own  motion.     No  question  is  presented.     No  excep- 
tion was  taken  to  the  giving  of  the  instruction  com- 
plained of. 

It  is  insisted  that  the  court  committed  error  in  sustaining 
the  objections  to  the  following  questions  addressed  to  appel- 
lant's witness,  Albert  Morgan:     **Q.  You  may  state 

7.  whether  or  not  there  was  any  person  on  there  that 
was  not  entitled  to  ride  beyond  this  railroad  crossing  ? 

Q.  I  will  ask  you  if  any  one  had  paid  a  fare  that  would 
permit  him  to  ride  any  further  than  the  railroad  crossing?" 
No  error  intervened  in  this  ruling,  as  it  was  irrelevant  to 
the  issue,  immaterial,  and  the  first  question  called  for  a  legal 
opinion  from  the  witness. 

Complaint  is  made  that  the  court  refused  to  give  certain 
instructions  requested  by  appellant,  and  that  it  gave  cer- 
tain  ones   claimed   to   have  been   requested  by   the 

8.  appellee.     The  instructions  are  not  brought  into  the 
record  by  a  bill  of  exceptions.    Appellant  undertakes 

to  bring  them  in  under  the  provisions  of  §561  Burns  1908, 
Acts  1907,  p.  652. 

Much  of  the  proceedings  in  the  trial  of  an  action  in  court, 
including  instructions  given  to  the  jury,  do  not  ordinarily 
belong  to  the  record  of  the  cause  made  by  the  court.  If  it 
is  desired  to  bring  any  action  had  by  the  court,  or  anything 
transpiring  in  the  course  of  the  trial,  that  does  not  properly 
belong  to  the  record,  into  the  record  for  any  purpose,  it  is 
usually  necessary  to  do  this  by  a  proper  bill  of  exceptions, 
and  by  such  bill  everything  that  transpires  in  the  history  of 
the  case,  in  the  process  of  its  passing  through  the  court,  may 
be  made  part  of  the  record.  The  section  of  the  code  re- 
ferred to  provides  a  simpler  method  of  bringing  into  the 
record  the  action  of  the  trial  court  with  reference  to  instruc- 
tions to  the  jury;  but  in  order  to  entitle  instnictions  given 
or  refused  to  a  place  in  the  record,  under  the  provisions  of 
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this  section  they  must  be  identified  and  authenticated  in  Ihi* 
manner  provided  by  law. 

Instructions  requested  must  be  authenticated  and  iden- 
tified by  the  signature  of  the  party  or  his  attorney  request- 
ing them,  and  by  a  memorandum  made  by  the  judge 

9.  of  the  number  of  those  given  and  those  refused,  and 
this  attested  by  his  signature,  and  when  so  identified 

and  attested,  such  instructions  become  a  part  of  the  record 
by  simply  filing  them  with  the  clerk.  Unless  so  attested, 
they  can  only  become  part  of  the  record  by  a  proper  bill  of 
exceptions.  Speck  v.  Kenoyer  (1905),  164  Ind.  431;  Baker 
V.  Oowland  (1906),  37  Ind.  App.  364;  Petrie  v.  Ludwig 
(1908),  41  Ind.  App.  310;  Delaware,  etc.,  Tel,  Co.  v.  Fiskc 
(1907),  40  Ind,  App.  348;  Mace  v.  Clark  (1908),  42  Ind. 
App.  506. 

The  transcript  before  us  recites  that  appellant  requested 
the  court  to  give  certain  instructions  to  the  jury.  The  re- 
quest is  set  out,  as  are  the  instructions,  all  of  which  are 
properly  numbered,  and  the  transcript  recites  that  these  in- 
structions were  filed  at  the  close  of  the  instructions  given, 
but  not  one  of  these  instructions  was  signed  by  the  appellant 
or  its  counsel,  nor  are  they  authenticated  by  the  memo- 
randum required  by  the  statute  indicating  the  number  of 
those  given  and  those  refused,  signed  by  the  judge;  hence 
they  have  no  legitimate  place  in  the  record,  and  are  not 
presented  for  our  consideration. 

The  transcript   recites   that  the   appellee   requested   the 

court  to  give  to  the  jury  instructions  numbered  from  one  to 

four,  inclusive,  and  the  written  request  of  appellee 

10.  is  copied   into  the   transcript,   but   the   instructions 
numbered  one  to  four  do  not  appear. 

The  transcript  also  recites  that  the  court  on  its  own  mo- 
tion gave  to  the  jury  instructions  numbered  one  to  eight, 
inclusive,  but  no  set  of  instructions  answering  this  descrip- 
tion appears  in  the  record. 
Vol.  45—4 
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The  only  instructions  properly  appearing  in  the  record 
are  the  instructions  given  to  the  jury.     These  are  numbered 
from  one  to  twenty-six,  inclusive,  and  include  two 
11.   numbered  twenty-three.    These  instructions  are  prop- 
erly signed  by  the  judge,  are  filed,  and  are  a  part  of 
the  record,  and  must  be  treated  as  the  instructions  given  by 
the  court  on  its  own  motion,  and  are  the  only  instructions 
of  which  this  court  can  take  cognizance. 
At  the  close  of  the  instructions,  the  appellant  excepted 
to  the  giving  of  instructions  one,  two,  three  and  four, 
10.    of  the  instructions  tendered  by  appellee.     No  such 
instructions  appearing  in  the  record,  no  question  is 
presented. 

No  error  appearing  in  the  record,  the  judgment  of  the 
court  below  is  aflSrmed. 


Tennyson  v.  Fleener  et  al. 

[No.  6,002.    Filed  December  14,  1900.] 

1.  Reformation. — Deeds. — Covenants. — Breach. — In  an  action  for 
(laiunf^es  for  n  breach  of  covenant,  the  defendant  i)raying  for,  and 
securing  a  reformation  of  the  deed  whose  covenants  are  declared 
upon,  such  breach  must  be  considered  as  relating  only  to  the  deed 
as  reformed,    p.  Til. 

2.  Damages. — Breach  of  Covenant. — Deeds. — Reformation. — In  an 
action  for  damages  for  a  breach  of  covenant  in  a  deed  covering, 
by  mistake,  certain  land  not  owned  by  the  grantor,  damages  be- 
ing given  only  for  the  value  of  such  land  so  included  by  mistake, 
such  damages  cannot  be  sustained,  where  the  court  decreed  a  ref- 
ormation of  such  deed  so  as  not  to  cover  such  land.    p.  51. 

3.  Covenants. — Breach  of. — Complain  t. — Denial. — Refortnation. — 
An  action  for  breach  of  covenar.t,  answered  by  a  general  denial, 
may  be  wholly  defeated  by  an  affirmative  pleading  praying  a  ref- 
ormation of  the  deed  so  as  to  exclude  that  part  of  the  land 
abcmt  which  the  contest  arose,    p.  51. 

From  Warrick  Circuit  Court;    Roscoe  Kipcr,  Judge. 

Action  ])y  Wiilijun  Fl(»ener  and  a  not  li  or  af^ninst  James  F. 
Tennyson.  From  a  judirment  for  })laintiffs,  defendant  ap- 
peals.    Fc  versed. 
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Gough  dr  Gough,  for  appellant. 

S.  B.  Hatfield,  F.  H.  Hatfield  and  W.  S.  Hatfield,  for 
appellees. 

RoBV,  J.  —  The  court  upon  request  made  a  special  find- 
ing of  facts  and  stated  conclusions  of  law  thereon.     The 
facts  found  are,  in  substance,  that  the  appellant  who 

1.  was  defendant  below,  contracted  to  sell  to  appellees 
his  farm,  except  six  acres  off  the  east  end  thereof,  and 

that  by  mutual  mistake  of  the  parties  the  description  con- 
tained in  the  deed  executed  in  consummation  of  said  con- 
tract included  land  not  owned  by  appellant  and  not  sold  or 
intended  to  be  sold  to  appellees.  The  land  included  in  the 
lx)undarie8  set  out  in  said  deed  and  not  owned  by  appellant 
or  taken  into  possession  by  appellee  was  of  the  value  of 
$450.  Upon  these  facts  the  court  stated  two  conclusions: 
(1)  **That,  by  reason  of  the  breach  of  the  covenants  con- 
tained in  said  deed,  •  *  •  the  plaintiffs  are  entitled  to 
damages  in  the  sum  of  $450;  (2)  that  by  reason  of  the  mu- 
tual mistake  of  the  grantors  and  the  grantees,  and  the  mis- 
take of  the  scrivener  in  the  description  inserted  in  said  deed, 
the  defendant  is  entitled  to  have  the  deed  reformed  to  de- 
scribe the  following  real  estate  [describing  the  land  actually 
sold]."  Upon  these  conclusions  the  court  rendered  judg- 
ment against  appellant  for  $450,  and  in  his  favor  for  the 
reformation  of  said  deed.  The  appellant  excepted  to  the 
first  conclusion  of  law  and  assigns  error  by  the  court  in  said 
conclusion.  The  second  conclusion  might  logically  have  been 
first  stated.  The  deed  as  reformed  is  the  deed  by  reference 
to  which  the  suit  for  breach  of  covenant  must  be  deter- 
mined. 

2.  The  facts  found  show  appellees  to  be  without  any 
basis  for  the  recovery  of  damages. 

It  is  ingenuously  argued  that  the  complaint  having  been 
answered  by  a  general  denial  only,  the  issue  thus 

3.  made  did  not  permit  a  reformation  to  defeat  the  claim 
for  damages.     Reformation  was  decreed  upon  an  af- 
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firmative  pleading  filed  in  the  case,  and  such  reformation 
rendered  it  impossible  for  appellees  to  establish  their  case  as 
against  a  general  denial. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
instructions  to  restate  the  first  conclusion  of  law  in  accord- 
ance herewith. 


Gilpin  v.  People's  Bank. 

[No.  6,504.     Filed  December  15,  1909.] 

1.  Bills  Ain>  Notes. — Negotiahility, — Requisites, — ^A  note  to  be 
negotiable  under  the  law  merchant,  must  bear  a  date,  and  con- 
tain an  unconditional  promise  to  pay  a  certain  sum  of  money  at 
a  certain  time  and  place,  and  any  uncertainty  In  any  of  such 
requisites  destroys  such  negotiability,    p.  53. 

2.  Bills  and  Notes. — Negotiability. — Designating  Gonsideration, — 
The  designation  of  the  consideration  in  a  note  does  not  destroy 
its  negotiability,    p.  55. 

3.  Bills  and  Notes. — Negotiability. — Collateral  Security. — Mention 
of. — A  recital  In  a  note  that  collateral  is  held  as  security  and  an 
authorization  of  the  api)lication  of  the  proceeds  to  the  payment 
of  the  note,  does  not  (l(»stroy  the  necrotiability  of  the  note.    p.  55. 

4.  Bills  and  Notes. — Negotiability. — Recitals. — Recitals  In  a  note 
of  the  consideration  therefor,  that  the  title  to  the  goods  for  which 
the  note  was  given  does  not  pass  until  payment  of  the  note,  and 
that  in  default  of  payment  the  payee  shall  sell  the  goods  and  ap- 
ply the  proceeds  to  the  payment  of  the  note,  do  not  destroy  its  ne- 
gotiability,   p.  50. 

5.  Bills  and  Notes. — Negotiability. — Uncertainty  in  Amount — ^A 
note  containing  a  provision  that  all  partial  payments  made  there- 
on, until  final  payment,  shall  be  taken  and  considered  as  rental 
for  the  property  sold,  destroys  the  negotiability  of  such  note, 
p.  56. 

Prom  Jay  Circuit  Court ;  John  F.  La  Folletie,  Judge. 

Action  by  the  People's  Bank  against  Levi  L,  Gilpin. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

J.  W.  Headington  and  Roscoe  D.  Wheat,  for  appellant. 
Sumner  W.  Haynes,  for  appellee. 
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Hadley,  J. — This  is  an  action  by  appellee  against  appel- 
lant, upon  a  written  instrument  consisting  of  the  ordinary 
fonn  of  a  promissory  note,  for  $100  with  eight  per  cent  in- 
terest and  attorney's  fees.  The  complaint  recites  that  it  is 
agreed  between  the  parties  that  the  title  and  ownership  of 
the  mare,  describing  her,  for  which  this  note  is  given,  iB  not 
to  pass  from  the  payee  to  the  purchaser  until  the  purchase 
price  is  fully  paid ;  that,  upon  failure  to  pay  when  due,  the 
payee  or  its  agents  may  take  possession  of  said  property, 
sell  the  same,  and  apply  the  net  proceeds  thereof  to  the  un- 
paid purchase  price  of  said  property.  The  deficit,  if  any, 
after  such  application  of  such  proceeds,  to  be  paid  by  the 
maker.     It  closes  with  the  following  stipulation : 

*'It  is  expressly  agreed  that  any  partial  payment  made 
on  this  note,  unless  and  until  the  full  sum  of  said  note, 
principal  and  interest  be  paid,  shall  be  taken  and  con- 
sidered as  rental  for  the  property  therein  described.*' 

The  complaint  alleged  that  before  maturity  of  said  note, 
for  a  valuable  consideration,  the  same  was  assigned  by  in- 
dorsement of  the  payee  to  appellee.  Appellant  answered  in 
^we  paragraphs:  (1)  General  denial;  (2)  payment;  (3) 
fraud;  (4)  want  of  consideration;  (5)  breach  of  warranty. 
A  demurrer  was  sustained  to  the  third,  fourth  and  fifth  par- 
agraphs of  answer.  Appellant  withdrew  his  first  and  second 
paragraphs  of  answer  and  refused  to  plead  further,  and 
judgment  was  rendered  in  favor  of  appellee.  Error  is  as- 
signed upon  the  rulings  of  the  court  in  sustaining  each  of 
said  demurrers. 

The  only  question  presented  is  whether  the  paper  sued 
on  is  negotiable  by  the  law  merchant,  it  being  conceded  that 
if  the  note  in  question  is  such  negotiable  paper,  the  cause 
should  be  affirmed,  otherwise  it  should  be  reversed. 

Ordinarily,  the  essential  requisites  of  a  promissory  note, 
to  be  negotiable  by  the  law  merchant,  are  a  date,  an 

1.  unconditional  promise  to  pay  money  in  a  certain  sum, 
at  a  certain  time  and  at  a  certain  place.    Nicely  v. 
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Commercial  Bank,  etc.  (1896),  15  Ind.  App.  563,  57  Am. 
St.  245;  Walker  v.  Woollen  (1876),  54  Ind.  164,  23  Am. 
Rep.  639;  Nicely  v.  Winnebago  Nat  Bank  (1897),  18  Ind. 
App.  30;  Proctor  v.  Baldwin  (1882),  82  Ind.  370. 

It  is  contended  by  appellant  that  the  stipulations  con- 
tained in  the  note  render  it  indefinite  and  uncertain  as  to 
the  amount  and  manner  of  payment.  It  is  established  that 
any  uncertainty,  as  to  any  of  the  requisites  heretofore  given, 
destroys  the  negotiability  of  a  note.  2  Parsons,  Notes  and 
Bills,  146,  147;  1  Daniel,  Negotiable  Inst.  (5th  ed.), 
J^§51a,  52;  Continental  Nat.  Bank  v.  McOeoch  (1889),  73 
Wis.  332,  41  N.  W.  409;  First  Nat,  Bank,  etc.,  v.  Alton 
(1891),  60  Conn.  402,  22  Atl.  1010;  Chapman  v.  Wight 
(1887),  79  Me.  595,  12  Atl.  546;  Wright  v.  Traver  (1889), 
73  Mich.  493,  41  N.  W.  517,  3  L.  R.  A.  50 ;  South  Bend  Iron 
Works  V.  Paddock  (1887),  37  Kan.  510,  15  Pac.  574;  Mc- 
Comas  V.  Haas  (1886),  107  Ind.  512;  Nicely  v.  Commercial 
Bank,  etc.,  supra. 

The  following  cases  illustrate  what  are  considered  such 
uncertainties  as  rendered  the  instrument  nonnegotiable.  In 
Nicely  v.  Commercial  Bank,  etc.,  supra,  the  note  provided: 
**With  exchange  and  costs  of  collection."  The  court  held 
that  **with  exchange"  was  an  uncertainty  as  to  amount.  To 
the  same  effect  is  Nicely  v.  Winnebago  Nat.  Bank,  suprtL 
In  McComas  v.  Haas,  supra,  the  court  held  that  a  note  rest- 
ing upon  the  performance  of  another  contract,  as  a  consid- 
eration, was  uncertain  as  to  payment.  In  Continental  Nat. 
Bank  v.  McGeoch,  supra,  the  note  provided  that  the  col- 
lateral might,  in  certain  contingencies,  be  sold  before  the 
specified  maturity  of  the  note,  in  which  event  the  whole  debt 
should  then  become  due,  thus  rendering  the  time  of  payment 
uncertain.  In  First  Nat.  Bank,  etc.,  v.  Alton,  supra,  the 
note  provided  for  the  return  of  the  property  and  consequent 
discharge  of  the  debt,  thus  rendering  the  manner  as  well  as 
the  time  of  payment  uncertain.     In  Chapman  v.   Wight, 
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supra,  the  payment  of  the  note  depended  upon  the  failure 
of  a  third  party  to  pay  a  certain  other  note.  In  ease  said 
third  party  made  such  payment,  the  note  in  question  was 
to  be  canceled,  thus  rendering  such  note  uncertain  as  to  the 
manner  of  payment.  In  the  case  of  Wright  v.  Traver, 
supra,  the  note  in  question  stipulated  that  in  case  it  was  not 
paid  when  due,  the  property  for  which  it  had  been  given 
should  be  returned  to  the  payor,  thus  rendering  the  manner 
of  payment  uncertain.  In  South  Bend  Iron  Works  v.  Padr- 
dock,  supra,  the  note  sued  on  provided  that  the  property  for 
which  the  note  was  given  might  be  retaken  at  any  time  the 
payee  might  deem  himself  insecure,  and  in  such  case  the 
payor  should  pay  the  diflEerence  between  the  amount  of  the 
note  and  the  value  of  the  property  retaken.  It  will  here  be 
observed  that  the  value  of  the  property  retaken  and  not  the 
proceeds  of  sale  thereof  shall  be  credited  on  the  note,  thus 
rendering  the  time,  manner  and  amount  of  payment  uncer- 
tain. 

Ma-ny  more  illustrations  of  like  import  might  be  given.    It 
has,  lowever,  been  held  that  the  designation  of  the  consid- 
eration for  the  promise  to  pay  does  not  destroy  its 

2.  negotiability.    Hereth  v.  Meyer  (1870),  33  Ind.  511; 
Doherty  v.  Perry  (1871),  38  Ind.  15;  Nicely  v.  Com- 

mercial  Bank,  etc.,  supra;  New  v.  Walker  (1886),  108  Ind. 
365,  58  Am.  Rep.  40;  Clanin  v.  Esterly  Harvesting  Mach. 
Co.  (1889),  118  Ind.  372,  3  L.  R.  A.  863;  WeUs  v.  Brigham 
(1850),  6  Cush.  6,  52  Am.  Dec.  750  ;1  Daniel,  Negotiable 
Inst.  (5thed.),§§51a,  52. 

The  recital  that  collateral  is  held  as  security  and  an  au- 
thorization of  the  application  of  the  proceeds  of  such  col- 
lateral to  the  payment  of  the  debt,  does  not  aflfect  the 

3.  negotiability  of  paper  otherwise  negotiable.     Towne 
V.  Rice  (1877),  122  Mass.  67;    Fancourt  v.  Thome 

(1846),  9  Q.  B.  312;  Arnold  v.  Hock  River,  etc.,  R.  Co. 
(1856),  5  Duer  207;  Valley  Nat.  Bank,  etc.,  v.  Crowell 
(1892),  148  Pa.  St.  284,  23  Atl.  1068,  33  Am.  St.  824. 
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A  great  many  decisions  are  to  the  effect  that  the  negotia- 
bility of  a  promissory  note,  otherwise  sufficient,  is  not  de- 
stroyed by  a  recital  of  the  consideration,  and  that  the 

4.  title  to  the  property  for  which  such  note  is  given  shall 
remain  in  the  payee  until  said  note  is  paid,  and  if 

not  paid  at  maturity,  then  the  property  to  be  seized,  sold, 
and  the  proceeds  applied  to  the  extinguishment  of  the  debt. 
Newton  Wagon  Co.  v.  Diers  (1880),  10  Neb.  284,  4  N.  W. 
995;  Mott  V.  Havana  Nat.  Bank  (1880),  22  Hun  354;  First 
Nat.  Bank  v.  Gary  (1882),  18  S.  C.  282;  Howard  v.  Simp- 
kins  (1883),  70  Ga.  322;  First  Nat.  Bank,  etc.,  v.  Slaughter 
(1893),  98  Ala.  602,  14  South.  545,  39  Am.  Rep.  88;  Burn^ 
ley  V.  Tufts  (1888),  66  Miss.  48,  5  South.  627,  14  Am.  St. 
540;  Chicago  E.  Equipment  Co.  v.  Merchants  Bank  (1890), 
136  U.  S.  268,  10  Sup.  Ct.  999,  34  L.  Ed.  349 ;  Heard  v.  Du- 
buque County  Bank  (1878),  8  Neb.  10,  30  Am.  Rep.  811;  2 
Parsons,  Notes  &  Bills,  supra;  1  Daniel,  Negotiable  Inst., 
supra;  Collins  v.  Bradbury  (1874),  64  Me.  37;  W.  W.  Kim- 
ball Co.  V.  Mellon  (1891),  80  Wis.  133,  48  N.  W.  1100; 
Choate  v.  Stevens  (1898),  116  Mich.  28,  74  N.  W.  289,  43 
L.  R.  A.  277. 

The  last  clause  of  the  instrument  before  us,  heretofore 

set  out,  renders  the  amount  to  be  paid,  or  that  may  be 

collectible,    uncertain.     Under    it  the    payor    might 

5.  make  partial  payments  to  any  amount  less  than  the 
principal,  and  then  upon  default  for  the  remainder, 

at  maturity,  be  compelled  to  pay  the  whole  of  the  principal, 
together  with  interest,  so  that  under  its  terms  any  sum  from 
$100  to  $200,  together  with  interest,  might  be  payable.  This 
is  such  an  uncertainty  as  vitiates  its  negotiability,  and  it  is 
entitled  to  no  protection  by  reason  of  its  being  in  the  hands 
of  an  innocent  holder. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrers to  the  third,  fourth  and  fifth  jt^ragraphs  of  answer 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 
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RooKER  V.  Bruce. 

[No.  6,820.    Filed  December  10,  1909.] 

1.  Action. — Tort. — Contract, — Carriers, — Passengers.  —  A  carrier 
that  fails  to  carr^^  its  passengers  safely  Is  liable  to  such  pnsseu- 
gers  in  tort  or  on  cf»n tract,  at  their  elect iou.    p.  58. 

2.  AnoRXEY  AND  CLIENT. — Fccs. — NegHgencc. — Counterclaim. — 
In  an  action  for  attorneys'  fees,  a  count ercl aim  for  negligence  in 
the  conduct  (if  the  litigation  may  be  pleaded  by  the  client,    p.  TvS. 

From  Superior  Court  of  Marion  County  (67,478) ;  James 
M.  Leathers,  Judjre. 

Action  by  William  V.  Rooker  against  Margaret  Bruce. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

William  V.  Rooker,  Elmer  E.  Stevenson,  John  W.  Holtz- 
man,  and  Lewis  A.  Coleman,  for  appellant. 
John  B.  Elnm,  James  W.  Fester  and  Woodburn  Masson, 

for  appellee. 

R.VBB.  J. — Appellant  brinfjs  this  action  to  recover  attor- 
ney's fees  claimed  to  be  due  to  him  under  a  contract  averred 
to  have  been  entered  into  between  the  parties. 

Appellee  filed  a  counterclaim,  charging  the  appellant  with 
negflijrence  in  the  management  and  conduct  of  the  litigation, 
for  his  services  in  conducting  which  he  seeks  a  recovery. 

Appellant 's  motion  to  strike  out  this  counterclaim  and  his 
demurrer  thereto  were  overruled,  as  were  his  objections  to 
evidence  offered  to  sustain  the  same,  and  these  rulings  pre- 
sent the  only  questions  for  our  determination. 

It  Ls  the  theory  of  the  appellant  that  negligence  being  a 
tort,  damages  arising  therefrom  cannot  be  made  the  subject- 
matter  of  a  count erf»l aim  or  set-off  to  an  action  founded  on 
contract. 

It  is  true  that  negligence  is  a  tort,  but  it  may  also  con- 
stitute a  breach  of  contract  in  certain  cases.     A  common 
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carrier  for  instance,  ])inds  himself  to  exercise  due 

1.  care  in  the  carriage  of  pjissengers  and  goods  entrusted 
to  him,  and  his  failure  to  do  so  is  not  only  a  tort,'  but 

also  a  breach  of  his  contract,  and  for  such  breach  he  may  be 
sued  at  the  election  of  the  injured  party,  either  in  tort  or 
on  the  contract. 

An  attorney  who  undertakes  to  perform  services  for  a 

client  in  the  conduct  of  litigation,  impliedly  contracts  to 

exercise  due  care,  skill  and  knowledge  of  the  law  in 

2.  the  conduct  of  his  client's  business,  and  his  negli- 
gence in  that  regard  is  a  breach  of  his  contract,  and 

a  proper  subject  for  counterclaim  in  any  action  he  may 
bring  to  recover  for  his  professional  services. 
Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  and  St.  Lguis 
Railway  Company  v.  Moore,  by  Next  Friend. 

[No.  «,913.    Filed  December  10,  1000.] 

• 

1.  Railroads. — Crossinfj  Accidents. — Justices  of  the  Peace. — Com- 
plaint.— A  complaint,  in  an  action  before  a  justice  of  the  peace, 
alleging  that  defendant  railroad  company  negligently  ran  Its  en- 
gine against  plaintiff's  horse  and  wagon,  at  a  speed  In  violation 
of  the  city  ordinance,  after  the  defendant  knew  or  should  have 
known  of  the  danger,  and  witliout  any  negligence  on  plalntllTs 
part,  to  plaintiff's  damage,  states  a  cause  of  action  before  a  justice 
of  the  peace,    p.  50. 

2.  Trial. — Verdict. — General, — Effect, — A  general  verdict  settles 
all  conflicts  in  the  evidence  in  favor  of  the  successful  party,  and 
establishes  all  allegations  upon  which  there  is  any  proof,    p.  60. 

3.  Railroads. — Crossing  AceldentH. — Last  Clear  Chance, — Evi- 
dence.— ^Where  it  was  impossible  for  the  engineer  to  avoid  the 
accident  complained  of,  after  he  ascertained,  or  should  have  as- 
certained, the  danger,  the  company  is  not  liable,    p.  CO. 

4.  Neglioenck. — Complaint. — Railroads, — Injuries  to  Property, — 
Negativing  Contributory  Negligence. — Presumptions, — In  actions 
for  damages  to  property,  tlie  plaintiff  must  aver  and  prove  free- 
dom from  contributory  negligence,  and  the  presumption  is  against 
the  one  having  the  burden  of  proof,  p.  60. 
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5.    Railboads. — Crossing   Accidents. — Evidence, — Where   a   driver, 
in  the  night,  drove  upon  a  crossing,  without  using  any  care,  and 
his  horse  waJa  killed  by  a  passing  train,  no  recovery  can  be  per- 
mitted,   p.  t>0. 
0.    Evidence. — Conlradicting     Physical     Facts, — Presumptions. — ^A 
person  is  conclusively  presumed  to  hear  what  is  clearly  audible^ 
and  to  see  what  is  plainly  visible,    p.  61. 
T.   Appeal. — Want  of  Evidence. — ^Where  there  is  a  total  want  of 
evidence  to  supiwrt  a  material  allegation  of  the  plaintiff's  com- 
plaiut,  a  Judgment  in  his  favor  will  be  reversed,    p.  61. 

Prom  Superior  Court  of  Marion  County  (74,196) ; 
Vmon  Carter,  Judge. 

Action  by  Ray  Moore,  by  his  next  friend,  against  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals. 

Reversed. 

John  J,  Kelly,  for  appellant. 
J.  Burdette  Litile,  for  appellee. 

RoBY,  J. — This  .suit  was  begun  before  a  justice  of  the 
peace.  Prom  a  finding  and  judgment  for  the  defendant, 
the  plaintiff  appealed,  and  obtained  a  judgment  for  $160  in 
the  Superior  Court,  and  from  this  judgment  the  defendant 
appeals  to  this  court. 

The  complaint,  tested  by  the  rules  of  pleading  which  ob- 
tain in  actions  before  justices  of  the  peace,  is  suflflcient. 
Clifford  V.   Meyer   (1893),   6   Ind.   App.   633.     The 
1.    charge  is  that  the  defendant  negligently  ran  its  en- 
gine and  train  of  cars  against  the  plaintiff's  horse 
and  wagon.     The  specific  acts  of  negligence  set  up   arc: 
That  the  train  was  run  at  a  rate  of  speed  in  excess  of  that 
fixed  by  an  ordinance  of  the  city  of  Indianapolis,  within  the 
corporate  limits  of  which  the  accident  took  place;    that  no 
waniing  of  the  approaching  train  was  given  by  whistle,  l)oll, 
or  watchman,  and  that  the  persons  in  charge  of  the  engine 
failed  to  redneo  the  speed,  after  they  knew  or  should  have 
known  of  the  danger  in  which  the  driver  of  plaintiff's  team 
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was  placed.    The  general  verdict  settles  all  conflicts 

2.  of  evidence  in  plaintiff's  favor.     It  also  establishes 
the  charges  of  negligence  made  in  the  complaint, 

where  there  is  any  evidence  supportive  of  them. 

There  is  no  evidence  tending  to  sustain  the  averment  of 

negligence  on  the  part  of  the  engineer,  after  the  horse  and 

wagon  came  into  range  of  his  vision,  if  it  ever  did  so. 

3.  To  have  slackened  speed  as  much  as  could  have  been 
done  in  the  distance  which  the  engine  had  to  go  after 

the  frightened  horse  ran  toward  the  track  on  which  the  train 
was  approaching,  might  have  enabled  the  horse  to  pass  upon 
the  track  ahead  of  the  train,  in  which  event  the  driver  could 
scarcely  have  hoped  to  escape  with  his  life;  as  it  was  the 
horse  ran  against  the  engine  and  was  killed.  The  wagon 
shafts  were  broken  off  and  the  vehicle  stood  otherwise  un- 
harmed. 

This  is  an  action  to  recover  damages,  for  injury  to  per- 
sonal property.    It  was  therefore  necessary  for  the  plaintiff 
to  aver  and  prove  that  he  was  not  contributorily 

4.  negligent.     Indiana,  etc.,  Torpedo  Co.  v.  Lippincott 
Glass  Co.  (1905),  165  Ind.  361.    The  presumption  in 

such  case  is  against  the  party  having  the  burden  of  proof. 
Hathaway  v.  Toledo,  etc.,  R.  Co.  (1874),  46  Ind.  25,  30; 
Nichols  V.  Baltimore,  etc.,  R.  Co.  (1004),  33  Ind.  App.  229. 
The  testimony  of  the  driver  is  that  he  was  driving  in  a 
walk  until  he  '*got  right  onto  the  first  tracks.''  He  then 
looked  in  each  direction,  and  saw  the  train  cominjjr 

5.  from  the  west  about  three  hundred  feet  distant.     Its 
headlight  was  burning  and  it  made  *'an  awful  roar" 

as  it  passed  him.  He  testified  that  he  could  see  nothing  un- 
til he  got  on  the  first  track,  on  account  of  obstructions  which 
he  described  and  with  which  he  was  familiar.  It  was  dark. 
The  horse  saw  the  approaching  engine  as  soon  as  the  driver 
saw  it,  and  became  frightened.  The  approaching  train  was 
on  a  track,  forty  feet  distant,  and,  as  before  stated,  the 
\  frightened  horse  ran  against  the  engine  and  was  instantly 
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killed.  There  is  no  evidence  that  the  slightest  care  was  used 
to  ascertain  if  a  train  was  approaching,  before  driving  upon 
the  first  track.  The  degree  of  care  required  from  a  traveler 
approaching  a  railroad  crossing  is  well  settled.  lie  must 
take  into  account  the  presence  of  known  obstructions  which 
cut  off  the  view,  and  ordinary  care  under  the  circumstances 
is  the  measure  of  his  duty.     Chicago,  etc.,  R.  Co,  v.  Thomas 

(1900),  155  Ind.  634;   Lake  Shore,  etc.,  R.  Co.  v.  Mcintosh 

(1895),  140  Ind.  261;    Oleson  v.  Lake  Shore,  etc.,  R.  Go. 

(1896),  143  Ind.  405,  32  L.  R.  A.  149. 
The  appellee's  driver  did  not  use  any  care  before  passing 

upon  the  first  track.     It  is  true,  he  says  he  listened  and 
heard  nothing,  but  the  physical  fact  and  his  own  tes- 

6.  timony  as  to  the  noise  made  by  the  train  are  against 
him.    He  is  presumed  to  have  heard  what  he  could 

have  heard  by  listening.  Malott  v.  Hawkins  (1902),  159 
hid.  127:  Morford  v.  Chicago,  etc.,  R.  Co.  (1902),  158 
Ind.  494. 

The  fright  of  the  horse  has  no  bearing  upon  this 

7.  part  of  the  ease.    The  facts  did  not  make  a  case  for 
the  jury. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
instructions  to  sustain  appellant's  motion  for  a  new  trial. 


Cole  Cakriage  Company  v.  Hornbeck  et  al. 

[No.  6,523.     Filed  October  13,  1909.     Rehearing  denied  December 

16,  1909.] 

1.  Appeal. — Special  Findings. — Conclusions  of  Law. — How  Made 
Part  of  Record. — Special  findings  and  conclusions  of  law  which 
were  not  signed  by  the  judge,  and  which  are  not  shown  by  an 
order-book  entry  to  have  been  filed,  constitute  no  part  of  the 
record,    p.  62. 

2.  Appeal. — Special  Findings. — Signing  t^unc  pro  Tunc. — An  order 
of  the  trial  Judge,  made  upon  a  motion  setting  out  the  alleged 
epeclal  findings  and  praying  for  a  signing  thereof  nunc  pro 
tunc  by  the  judge,  that  "the  judge  does  now  sign  said  special 
findings,"  without  setting  out  such  special  findings,  does  not 
pror>erly  identify  such  special  findings,    p.  63. 
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o.  AppEAU—SpcHal  Findings. — Making  Part  of  Record. — Trial, — 
Special  fiufliiigs  Jiiay  be  made  a  part  of  the  record  by  the  judge's 
signature  thereto,  by  a  bill  of  exceptions,  or  by  an  order  of  the 
court,    p.  {'A. 

4.  Appeal. — Dismissal. — No  Question  Presented. — Where  no  ques- 
tion is  presented  by  an  appeal,  it  will  be  dismissed,    p.  04. 

From  White  Circuit  Court ;  James  P.  WasoUy  Judge. 

Action  by  the  Cole  Carriage  Company  against  James  P. 
Hornbeck  and  others.  Prom  a  judgment  for  defendants, 
plaintiff  appeals.    Appeal  dismissed. 

Pickens,  Cox  &  Kahn,  for  appellant. 

Palmer  d;  Carr,  and  Wesley  Taylor,  for  appellees. 

Hi\DLEY,  C.  J. — The  only  errors  assigned  in  this  cause 
are  wholly  dependent  upon  a  special  finding  of  facts  and  a 
conclusion  of  law.  Appellees  contend  that  no  ques- 
1.  tion  is  thereby  presented,  since  there  is  no  duly  au- 
thenticated finding  of  facts  in  the  record.  The  origi- 
nal record  filed  in  this  cause  shows  that  on  November  26, 
1906,  the  defendants  (appellees)  requested  the  court  to  find 
the  facts  specially  and  state  the  conclusions  of  law  thereon. 
Afterwards,  on  March  14,  1907,  the  record,  after  showing 
the  presence  of  the  parties,  states:  **The  court  now  pro- 
ceeds to  find  the  facts  specially  and  states  his  conclusion  of 
law  thereon,  which  are  in  the  words  and  figures  following,  to 
wit.*'  Then  follows  a  record  which  has  the  appearance  of  a 
special  finding  of  facts  and  a  conclusion  of  law,  at  the  end 
of  which  it  states:  **The  plaintiff  now  excepts  to  the  above 
conclusion  of  law  herein,  and  the  same  is  indorsed  on  the 
conclusion  of  law  so  filed  l)y  the  court.''  There  is  no  sig- 
nature of  the  judge  attached  to  this  purported  finding  of 
facts ;  neither  is  there  any  statement  that  the  same  was  ever 
filed.  The  record  last  quoted  might  be  held  to  convey  the 
inference  that  the  conclusion  of  law  was  filed ;  but,  from  its 
appearance  in  the  record,  it  might  ea.sily  have  been  separate 
and  apart  from  the  finding  of  facts.  There  is  no  entry  of 
record  showing  that  the  finding  was  ever  ordered  to  be  filed 
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by  the  court,  or  that  it  was  ever  filed,  and  it  is  not  brought 
into  the  record  by  a  bill  of  exceptions. 

After  the  transcript  was  filed  in  this  court,  appellant  ap- 
plied for  a  writ  of  certiorari  from  this  court,  which  was 
granted,  and  the  return  of  the  clerk  thereto  shows 
2.  that  appellant  filed  a  motion  in  the  lower  court  in 
said  cause  after  the  expiration  of  the  term  at  which 
judjjraent  was  rendered,  whereby  it  was  sought  to  have  the 
omission  of  the  signature  of  the  judpe  supplied,  by  having 
the  judge  sign  the  same  nmic  pro  tunc.  Over  the  objections 
of  appellees,  the  court  sustained  the  motion  and  made  this 
entry  thereon:  **And  the  court,  having  heard  the  evidence 
and  argument  of  counsel,  and  being  duly  advised  in  the 
premises,  now  sustains  said  motion  of  the  plaintiff,  and  does 
now  contemporaneously  here^^dth  sign  said  special  finding 
of  facts  nunc  pro  tunc.  And  the  clerk  of  this  court  is  di- 
rected to  make  reference  to  this  record  on  the  record  in 
said  cause  and  the  special  finding  of  facts  therein,  and  in 
making  and  certifying  to  any  transcript  on  appeal  in  said 
cause  to  the  Appellate  Court  or  Supreme  Court  in  this  State, 
said  clerk,  if  directed  and  ordered,  to  include  in  said  tran- 
script or  amended  transcript  this  record  and  the  record  of 
the  proceedings  on  said  motion,  including  all  papers  and 
pleadings  filed  at  this  term  in  said  cause,  all  of  which  pa- 
pers, pleadings  and  entries  are  made  a  part  of  the  record 
in  said  entitled  cause,  to  all  of  which  the  defendants  sev- 
erally and  separately  except." 

It  will  be  observed  that  while  the  record  states  that  *'the 
judge  does  now  sign  said  special  findings,"  the  findings  that 
he  signed  are  not  set  out,  or  in  any  way  designated  or  iden- 
tified for  this  court.  It  is  true  that  the  motion  for  nunc 
pro  tunc  set  out  certain  findings  and  a  conclusion  of  law,  but 
the  court  does  not  find  that  the  findings  thus  set  out  were  the 
findings  made  by  the  court  on  the  trial ;  nor  does  the  record 
show  that  the  findings  thus  exhibited  were  the  ones  signed 
by  the  court.     In  other  words,  the  record,  as  it  appears  be- 
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fore  us,  does  not  exhibit  special  findings  that  have  the  verifi- 
eation  and  identification  of  the  court  in  any  manner.  The 
determination  of  this  cause  being  rei?ted  upon  the  findings, 
such  findings  should  be  presented  to  this  court  in  such  a 
way  as  to  import  absolute  verity  to  authorize  us  to  deter- 
mine any  question  upon  it. 

There  are  three  ways  by  which  a  finding  may  be  identified 

and  verified  so  as  to  be  considered  by  this  court:     By  the 

signature  of  the  judge,  by  bringing  it  into  the  record 

3.  by  a  bill  of  exceptions,  or  by  an  order  of  court  direct- 
ing that  it  be  filed  and  made  a  part  of  the  record  of 

the  cause.  Coffinherry  v.  McClcllan  (1905),  164  Ind.  131; 
Winstandley  v.  Breyfogle  (1897),  148  Ind.  618;  Peoria, 
etc.,  his.  Co.  V.  Wahcr  (1864),  22  Ind.  73;  Service  v.  Oam- 
hrel  (1887),  110  Ind.  349;  Branch  v.  Faust  (1888),  115 
Ind.  464;  McCray  v.  Humes  (1888),  116  Ind.  103;  Ferris 
V.  Udell  (1894),  139  Ind.  579. 

There  being  no  special  findings  in  the  record  authenti- 
cated by  any  of  said  modes,  no  question  is  presented 

4.  for  the  consideration  of  this  court.     The  appeal  is 
therefore  dismissed. 


Coulter  v.  Crawfordsville  Trust  Company, 

Administrator. 

[No.  6,774.     Filed  June  25.   1000.     Rehearing  denied  October  28, 
1000.    Transfer  denied  December  IG,  1009.1 

1.  Wnxs. — Confttruciiou. — Rules  for. — ^Technical  rules  for  the  con- 
struction of  wills  will  not  overthrow  the  evident  intent  of  the 
testator,  unless  such  intent  is  in  violation  of  the  law.    p.  08. 

2.  Wills. — Technical  Wo7'da. — ^Technical  words  in  a  will  should  be 
given  their  legal  effect,  unless  other  language  used  shows  clearly 
that  they  were  used  with  a  different  meaning,    p.  68. 

8.  WujLB.— Supplying  Words.— Words  may  be  supplied  In  a  will, 
where  they  do  not  oppose  the  manifest  Intent,    p.  68. 

4.  Contracts. — Construction  hy  Parties. — Estoppel. — Parties  to  a 
written  Instrument  who  have  placed  a  construction  thereon  and 
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hare  parted  with  valuable  rights  upou  the  faith  of  such  eonf<truc- 
tiou,  are  estuppeU  to  deny  such  construction,     p.  (J8. 

.'•.  Wills. — Construction. —  Complaitit. —  Theory. —  Contracts. —  A 
c^ooiplaint  setting:  out  a  will  and  alleging  that  the  parties  thereto 
agreed  upon  a  certain  construction  thereof,  and  diMuanding  that 
the  defendant  shall  perform  the  provisions  of  such  will  as  con- 
stru(Hl,  proceeds  ui»on  the  theory  of  enforcing  such  agreement, 
;irid  not  of  enforcing  the  will  as  it  might  be  c<instrued.    p.  08. 

<i.  Wiijjj. — Ambiyuitictt. — Construction^  by  Parties. — Where  a  tes- 
tator gave  to  his  wife  **flfteen  hundred  dollars  to  stand  In  the 
fjsrm.**  and  such  widow  antl  the  other  devisees  and  legatt»es  agreed 
that  such  amount  should  be  considcwd  as  a  bc<pu»st  and  be  a 
lien  uiKin  the  farm,  a  devisee  who  purchn^^od  other  Interests  on  a 
basis  of  such  agreement,  cannot  evade  the  payment  of  such  sum 
to  the  administrator  of  such  widow  uiKin  her  dciitU.    p.  OS. 

From  Montgomery  Circuit  Court;  J  ere  ^Vest,  Judge. 

Suit  by  The  Crawfordsville  Trust  Company,  as  admin- 
istrator of  the  estate  of  Elizabeth  Coulter,  deceased,  against 
Samuel  Coulter.  Prom  a  decree  for  plaintiff,  defendant  ap- 
peals.   Affinned. 

Clodfelter  &  Hesler,  Perkins  &  McAlister,  and  Louis  B. 
Ewhank,  for  appellant. 
Clyde  11.  Jones  and  John  B.  Murphy,  for  appellee. 

Myers,  J. — Appellee,  as  administrator  of  the  estate  of 
Elizabeth  Coulter,  deceased,  brought  suit  against  appellant 
to  enforce  payment  of  $1,500  and  interest  thereon,  and  to 
have  said  sum  declared  a  lien  against  certain  real  estate  in 
Montgomery  county,  Indiana. 

The  complaint  was  in  two  paragraphs.  A  demurrer  to 
each  paragraph  for  want  of  facts  was  overruled.  Appellant 
answered  by  a  general  denial  and  by  affirmative  paragraphs. 
Appellee  replied  in  denial  and  by  affirmative  paragraphs. 
The  issues  thus  formed  were  submitted  to  the  court  for  trial, 
and  as  advisory  to  the  court  certain  questions  of  fact  were 
submitted  to  a  .iury,  resulting  in  a  finding  and  judgment 
for  appellee,  and  against  appellant  in  the  sum  of  $1,707.64, 
which  amount  was  adjudged  to  be  a  lien  upon  certain  real 
Vol.  45—5 
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estate  described  in  the  complaint.  For  a  reversal  of  that 
judgment  the  overruling  of  appellant's  demurrer  to  each 
paragraph  of  the  complaint  is  assigned  as  error. 

In  the  first  paragraph  of  the  complaint  it  is  alleged  that 
William  Coulter  died  testate  in  May,  1886,  and  that  Eliza- 
beth Coulter,  appellee's  decedent,  was  his  surviving  wife; 
that  at  the  time  of  the  former's  death,  through  their  jbint 
efforts,  they  had  accumulated  property  of  the  value  of 
$8,000.  A  copy  of  the  will  of  William  Coulter  is  made  a 
part  of  the  complaint,  and  in  so  far  as  it  is  pertinent  to  the 
questions  here  to  be  considered  it  reads  as  follows: 


<< 


II.  I  give  and  bequeath  unto  my  wife,  Elizabeth 
Coulter,  $1,500  to  stand  in  the  farm  with  six  per  cent 
interest  and  all  in  the  house  and  the  northwest  room 
downstairs  and  the  north  room  upstairs  or  any  of  my 
family  so  long  as  they  may  remain  single  and  my  wife  to 
have  one  cow  and  feed  and  pasture  for  the  same  and  aU 
needed  fire  wood. 

III.  I  give  and  bequeath  unto  my  son  James  B. 
Coulter  $1,000  to  stand  in  the  farm  to  draw  six  per 
cent  interest  and  also  one  horse  and  one  cow. 

IV.  I  give  and  bequeath  unto  my  daughter  Margrite 
$550. 

V.  I  give  and  bequeath  unto  my  daughter  Priscilla 
Jane  $550. 

VI.  I  give  and  bequeath  unto  my  daughter  Martha 
$550. 

VII.  I  give  and  bequeath  unto  my  daughter  Alice 
$550. 

VIII.  I  give  and  bequeath  unto  my  son  Samuel 
Coulter  the  one-half  of  my  farm  and  the  one-third  of 
the  horses,  cows,  hogs  and  sheep  and  farming  tools  by 
paying  one-half  of  the  heirs. 

IX.  I  give  and  bequeath  unto  my  son  John  N. 
Coulter  the  one-fourth  of  my  farm  and  one  cow  and 
one-third  of  the  horses,  cows,  hogs  and  sheep  and  farm- 
insr  tools  by  him  paying  one-fourth  of  the  heirs. 

X.  I  give  and  bequeath  unto  my  son  Harvey  Coulter 
the  one-fourth  of  ray  farm  and  one  cow  and  the  one- 
third  of  my  horses,  cows,  hogs  and  sheep  and  farming 
tools  by  him  paying  one-fourth  of  my  heirs. 
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XI.  My  sons  Samuel,  John  N.  and  Harvey  to  divide 
the  farm  to  suit  themselves. 

XII.  None  of  the  above  money  bequests  to  be  due 
until  one  year  after  my  decease." 

It  was  also  alleged  that  said  will  was  duly  probated  on 
May  14,  1886 ;  that  on  July  30,  1886,  the  appellant  by  deed 
acquired  the  interests  of  John  N.  and  Harvey  Coulter  in  and 
to  the  land  or  farm  as  mentioned  in  said  will;   that  after 
the  death  of  said  William  Coulter,  and  prior  to  the  execution 
of  said  deed  whereby  the  appellant  became  the  owner  of  the 
tntire  farm,  each  of  the  legatees  and  devisees  under  said  will 
airreed  upon  a  construction  to  be  placed  upon  said  item  two 
of  said  will,  and  so  construed  the  same  as  that  by  the  provi- 
sions thereof  said  $1,500  was  to  be  considered  and  treated 
as  an  absolute  bequest  to  said  Elizabeth  Coulter,  and  a  lien 
upon -said  farm;   that  all  of  said  legatees  and  devisees  from 
that  time  on  so  treated  said  item  as  creating  an  indebted- 
ness in  favor  of  said  Elizabeth  Coulter  for  $1,500,  and  a 
lien  and  charge  against  said  farm;    that  said  John  N.  and 
Harvey  Coulter,  as  well  as  the  appellant,  acting  upon  said 
agreement  and  the  construction  so  placed  upon  said  item 
two,  retained  of  the  purchase  money  for  said  real  estate  so 
acquired  from  John  N.  and  Harvey  Coulter  enough. to  pay 
the  one-half  of  said  $1,500 ;  that  on  October  13,  1904,  Eliza- 
beth Coulter  died  testate,  leaving  no  other  property  than 
said  $1,500  and  interest  thereon,  which  is  due  and  unpaid, 
and  which  appellant  on  demand  has  failed  and  refused  to 
pay;  that  claims  have  been  filed  and  alloAved  against  the 
estate  of  Elizabeth  Coulter,  etc. ;  that  appellant  is  the  owner 
<»f  all  said  real  estate,  etc. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  that  it  alleges  that  appellant  agreed  to  hold 
^id  real  estate  and  pay  six  per  cent  interest  on  said  $1,500 
to  Elizabeth  Coulter  so  long  as  she  desired  the  same  to  re- 
Hiain  a  lien  npon  said  land,  and  at  her  death,  if  the  same 
should  not  be  fully  paid,  to  pay  to  lier  estate  any  unpaid 
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balance,  with  six  per  cent  interest;  that  appellant  acted  as 
the  agent  of  Elizabeth  Coulter,  and  held  said  $1,500  in  trust 
for  her  use  and  benefit,  and  controlled  said  sum  as  her  prop- 
erty, and  a^  no  time  disavowed  said  trust  or  agency;  that 
upon  demand  appellant  refused  to  pay  said  sum,  etc. 

It  is  unnecessary  to  cite  cases  in  support  of  the  proposi- 
tion that  technical  rules  for  the  construction  of  wills 

1.  must  give  way  to  the  intention  of  the  testator,  where 
such  intention  can  be  enforced  without  contravening 

the   well-established   rules   of   law.     Siimsoii   v.    Eountrei 
(1907),  168  Ind.  169.    It  is  also  true  that  where  tech- 

2.  nical  words  are  used  by  the  testator  they  wdll  be  given 
**  their  legal  effect,  unless,  from  subsequent  inconsist- 
ent words,  it  is  very  clear  that  the  testator  meant  other- 
wise."   Fowler  v.  Duhme  (1896),  143  Ind.  248,  259;   Siim- 

son  V.  Rountree,  supra.     It  has  been  held  th&t   the 

3.  law   will   supply   words   in    a   will   where   they    do 
not  oppose  the   manifest   intention   of  the  testator. 

Fowler  v.  Duhme,  supra.     It  is  the  law  that  **when   the 
parties  in  interest  have  themselves  placed  a  construc- 

4.  tion  upon  a  written  instrument,  and  acted  upon  such 
construction,  and  parted  with  valuable  rights  on  the 

faith  of  such  construction,  courts  will  enforce  the  writing 
as  construed  by  the  parties  interested  and  affected  thereby." 
Pate  V.  French  (1890),  122  Ind.  10. 

It  is  the  theory  of  appellant  that  in  our  investigation  of 

this  case  we  are  limited  to  a  consideration  of  the  vnW  alone. 

In  our  judgment  the  complaint  proceeds  upon  the 

5.  theory  that  item  two,  by  agreement  of  all  the  parties 
in  interest,  was  given  a  certain   construction,   and 

this  suit  is  to  enforce  that  agreement.    Looking  to  the  lan- 
guage of  the  entire  will,  it  is  evident  that  it  was  not  drawn 
by  one  skilled  in  writing  such  instruments.    Item  two  is  not 
in  clear  and  decisive  language,  and  reasonable  men 

6.  might  differ  as  to  what  the  testator  thereby  intended. 
The  will  was  executed  January  14,  1886,  and  at  the 
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time  of  the  death  of  William  Coulter,  May,  1886,  he  owned 
property  of  the  value  of  $8,000.  The  provision  for  the 
widow  in  item  two  of  the  will  is  shown  to  be  less  than  that 
to  which  she  was  entitled  by  law.  Within  the  time  allowed 
the  widow  to  reject  the  provision  so  made  for  her  by  said  will 
(Acts  1885,  p.  239,  §3043  Burns  1908),  the  complaint  shows 
that  all  the  parties  in  interest,  which  included  the  widow, 
agreed  that  the  $1,500  mentioned  in  item  two  should  be  re- 
garded and  treated  as  an  absolute  bequest  of  $1,500  to  ap- 
pellee's decedent,  and  that  said  sum  should  be  a  lien  on  the 
farm  devised  to  Samuel,  Jolin  N.  and  Harvey.  She  acted 
upon  the  agreed  construction,  and  by  will  disposed  of  the 
same.  It  is  shown  also  that  John  N.  and  Harvey  Coulter 
applied  the  alleged  agreement  in  the  purchase  and  sale  of 
interests  in  the  farm.  Items  eight,  nine  and  ten  contain 
apt  words  for  the  disposition  of  the  personal  property 
therein  mentioned,  but  not  so  as  to  the  real  estate,  and  yet 
no  one  would  doubt  what  was  thereby  intended  by  the  tes- 
tator. The  intention  thus  manifested,  not  being  contrary 
to  the  rules  of  law,  will  be  enforced  by  the  courts.  Item  two, 
being  somewhat  uncertain  and  ambiguous,  was  a  subject 
about  which  the  parties  in  interest  had  a  right  by  agree- 
ment to  adjust  and  settle  among  themselves,  as  the  com- 
plaint shows  they  did.  No  settled  rule  of  law  is  shown  to 
have  been  contravened  by  the  alleged  interpretation  which 
the  parties  themselves  placed  upon  item  two. 

Each  paragraph  of  the  complaint  was  sufficient  to  re- 
quire an  answer  from  the  defendant. 

Judgment  affirmed. 
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City  of  Greenfield  v,  Roback. 

[No.  6,570.    Filed  December  17,  1909.] 

1.  Nexsligence.  —  Facts  Constituting,  —  Complaint.  —  A  complaint 
which  falls  to  allege  that  the  acts  complained  of  were  negligently 
done,  must  allege  facts  showing  a  necessary  inference  of  negli- 
gence,    p.  72. 

2.  Municipal  Corporations. — Liability  for  Keffliffencc. — A  munici- 
pal ccri>oration  is  not  an  insurer  of  the  safety  of  its  streets;  and 
to  hold  it  liable  negligence  must  be  shown,    pp.  72,  74. 

3.  Municipal  Corporations. — yefjligcncc. — Complaint. — A  com- 
plaint alleging  that  defendant  city  for  six  months  permitted  to 
remain  a  sidewalk  upon  which  there  projected  a  piece  of  timber 
used  as  a  horse  for  stei)s  constructed  by  an  adjacent  lot  owner, 
that  the  plaintiff  without  any  knowledge  thereof  was  traveling 
uiK)n  such  sidewalk,  at  niuht,  and  struck  such  timber,  throwing 
him  heavily  upon  the  walk,  to  his  damage,  fails  to  state  a  cause 
of  action,  since  it  fails  to  state  that  any  act  was  negligently  done, 
and  such  facts  might  exist  without  negligence,    p.  74. 

From  Ilenr^'^  Circuit  Court;   John  M.  Morris,  Judge. 

Action  by  John  P.  Roback  against  the  City  of  Greenfield. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $3,250,  de- 
fendant appeals.     Reversed. 

E.  n.  Bundy  and  William  C.  "Welborn,  for  appellant. 

WatsoTiy  Titsworth  cC-  Green,  Forkner  cC  Forkner,  W.  W. 
Cook,  C.  H.  Cook,  and  Smith,  Cambern  d-  Smith,  for  ap- 
pellee. 

Hadley,  J. — This  was  an  action  by  appellee  against  ap- 
pellant for  damages  for  personal  injury  alletred  to  have  been 
received  by  appellee  from  a  fall  occasioned  by  a  projection 
of  wooden  steps  leading  from  the  lawn  of  a  private  resi- 
dence over  and  upon  the  sidewalk  of  said  city. 

The  complaint,  after  formal  avennents  and  description 
of  the  streets,  in  sul)stance,  avei-s  that  the  sidewalk,  over 
which  appellee  was  passing  when  injured,  was  a  cement 
walk  four  feet  wide;  that  he  was  walking  along  after  night 
with  his  brother;    that  it  was  dark;    that  the  sidewalk  was 
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uot  lighted  in  any  manner,  and  projections  over  the  side- 
walk could  not  be  distinguished ;  that  there  were  no  guards 
or  lights  whatever  upon  or  along  said  sidewalk ;  that  w^hih^ 
appellee  was  so  walking,  with  due  care  and  caution  for  his 
safety,  and  without  any  fault,  carelessness  or  negligence  on 
his  part,  and  without  any  knowledge  whatever  of  the  condi- 
tion of  said  walk,  or  any  projection  or  obstruction  thereon, 
and  having  no  reason  to  anticipate  or  apprehend  danger 
thereby,  his  right  foot  came  in  contact  with  a  piece  of  tim- 
ber being  used  as  a  horse  for  steps  leading  from  said  walk 
to  a  residence  on  the  adjacent  lot,  at  an  incline  of  over  forty- 
five  degrees;  that  the  bottom  step  and  the  horse  thereof 
rested  upon  said  cement  walk  and  projected  over  and  upon 
said  cement  walk  at  least  five  and  one-half  inches,  and  a 
sufficient  distance  to  admit  of  appellee's  striking  the  toe  of 
his  right  shoe  against  said  projecting  horse  while  walking 
upon  said  cement  walk  as  aforesaid,  and  against  which  he 
did  strike  his  toe  while  so  walking,  which  instantly  tripped 
and  threw  appellee  off  his  balance,  and  caused  him  to  fall 
violently  down  upon  said  cement  walk  in  front  of  said  steps, 
striking  his  left  hip  with  great  force  and  violence  over  the 
region  of  the  hip  joint,  wiiereby  he  sustained  severe,  lasting 
and  permanent  injuries,  all  without  any  fault,  negligence 
or  carelessness  on  appellee's  part,  and  without  any  knowl- 
edge whatever  of  said  defective  condition  of  said  cement 
walk  or  the  projecting  of  said  step  or  horse  thereon  what- 
soever; that  said  obstruction  to  said  sidewalk  and  the  pro- 
jection of  said  step  and  horse  over  and  upon  said  cement 
walk,  causing  appellee  to  trip  and  fall  as  aforesaid,  had  ex- 
isted at  said  place  on  said  cement  walk  for  a  long  time  prior 
to  appellee's  said  injury,  to  wit,  more  than  six  months  im- 
mediately prior  thereto,  with  the  knowledge  of  the  appellant 
and  its  officers,  and  for  a  sufficient  length  of  time  for  the 
appellant  and  its  officers  to  remedy  the  defect  and  to  re- 
move said  obstruction  from  and  off  said  cement  w^alk,  so 
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that  said  injury  could  not  have  happened  to  appellee  while 
so  using  said  cement  walk  as  aforesaid. 

A  demurrer  was  filed  to  this  complaint,  which  demurrei* 

was  overruled.    This  ruling  is  assigned  as  error,  and  will  be 

first  considered  bv  us.     It  will  be  observed  that  the 

1.  complaint  contains  no  specific  averment  of  negligence 
on  the  part  of  appellant.    This,  however,  is  not  fatal 

to  the  complaint  if  the  specific  facts  averred  are  sufficient  to 
a  certainty  to  raise  a  presumption  of  such  negligence  and 
to  enable  us  to  say,  as  a  matter  of  law,  that  appellant  was 
negligent,  and  that  such  nesrligence  was  the  proximate  cause 
of  the  injury  complained  of.  Peymsylvania  Co,  v.  Marion 
(1885),  104  Ind.  239;  Louisville,  etc,  R.  Co.  v.  Hicks 
(1894),  11  Ind.  App.  588;  Tovm  of  Royal  Center  v.  Binga- 
man  (1906),  37  Ind.  App.  626. 

A  municipal  corporation  is  not  an  insurer  of  the  safety 

of  its  streets,  and,  to  fasten  a  liability  upon  it  for  injuries 

resulting  from  defects  in  its  streets,  it  must  be  affirm- 

2.  atively  sho^vn  that  the  municipality  was  guilty  of 
negligence.    The  question  is  always  one  of  negligence, 

for,  in  no  instance,  can  there  be  a  recovery  unless  the  cor- 
poration has  failed  to  exercise  ordinary  care,  skill  or  dili- 
gence to  make  its  streets  reasonably  safe  for  passage.  City 
of  Franklin  v.  Harter  (1891),  127  Ind.  446;  City  of  Fort 
Wayne  v.  DeWitt  (1874),  47  Ind.  391;  Higert  v.  City  of 
Greencastle  (1873),  43  Ind.  574;  Town  of  Royal  Center  v. 
Bingaman,  supra:  City  of  Vincennes  v.  Specs  (1905),  35 
Ind.  App.  389. 

In  the  case  of  City  of  Franklin  v.  Harter,  supra,  the  negli- 
gence on  the  part  of  the  city,  as  claimed,  consisted  in  leav- 
ing a  cellarway  in  the  sidewalk  railed  on  two  sides 

1.  but  open  on  the  entrance  from  the  sidewalk.  This 
condition  was  maintained  for  several  years.  The 
court  instructed  the  jury  that  this  state  of  fajcts  charged 
the  city  of  Franklin  with  liability  to  the  plaintiff.  In  dis- 
cussing this  instruction  the  court  used  this  language:    **As 
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the  question   in   cases   where   a    municipal   corporation   is 
sought  to  be  held  liable  for  injuries  caused  by  a  defect  in  a 
street  is  one  of  negligence,  it  is  seldom  that  the  coiut  can 
determine  the  question  as  one  of  law,  for  in  by  far  the 
greater  number  of  cases  the  question  is  a  complex  one,  in 
which  matters  of  law  blend  with  matters  of  fact.    In  all  such 
cases  the  duty  of  the  court  is  to  instruct  the  jury  as  to  the 
law,  and  that  of  the  jury  is  to  determine  whether,  under  the 
law  as  declared  by  the  court,  there  is  actually  negligence. 
Xor  does  this  general  rule  fail  in  all  cases  where  the  facts 
are  undisputed,  since  the  rule  has  long  been  settled  in  this 
State,  that  where  an  inference  of  negligence  may  or  may 
not  be  reasonably  drawn  from  admitted  facts,  the  case  is 
ordinarily  for  the  jury  under  proper  instructions,  but  where 
only  one  inference  can  be  reasonably  drawn  from  the  facts, 
the  question  of  negligence  or  no  negligence  may  be  deter- 
mined by  the  court  as  one  of  pure  law."    See,  also  league 
V.  City  of  Bloomington  (1907),  40  Ind.  App.  68;    Ciiy  of 
Huntington  v.  Stuier  (1908),  41  Ind.  App.  171. 

In  the  case  of  Town  of  Uoyal  Center  v.  Bingatnan,  supra, 
the  complaint  charged  that  for  more  than  thirty  days,  in  a 
certain  street,  piles  of  brick,  sand,  gravel,  dirt,  lumber,  lime, 
boxes,  barrels  and  rubbish,  to  the  height  of  six  feet  and  ex- 
tending more  than  half  way  across  the  street,  were  permit- 
ted to  remain  therein;    that  the  same  was  calculated  to 
frighten  horses,  and  did  frighten  appellee's  horse,  which 
caused  it  to  run  away,  whereby  she  was  injured;   that  ap- 
pellant town  had  ample  notice  of  said  condition  in  ample 
time  to  remove  the  same,  and  that  no  lights,  or  other  safe- 
lETuards,  or  other  warnings  were  maintained  around  said  ob- 
struction.   The  complaint  contained  no  direct  averment  of 
n^ligence.     The  court,  in  discussing  a  demurrer  to  this 
complaint  said:     **It  was  necessary  to  the  sufficiency  of  the 
complaint  tested  by  demurrer  that,  by  direct  averments  of 
facts,  it  should  show  a  wTong  of  the  appellant  constituting 
the  proximate  cause  of  the  injury  alleged.    No  act  or  omis- 
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sion  of  the  appellant  was  alleged;  the  presence  of  an  ob- 
struction, described,  in  the  street  was  stated  and  notice  to 
the  appellant  of  its  presence  was  averred;  but  it  was  no- 
where charged  that  anything  was  negligently  done,  or  omit- 
ted, or  permitted,  or  suffered  by  the  corporation.  It  is  not 
necessary  to  show  negligence  by  the  use  of  that  word  in 
pleading,  if  what  is  alleged  may  be  said  as  a  matter  of  law 
to  constitute  negligence ;  but  in  such  a  case  as  this  it  is  nec- 
essary that  the  complaint  show  by  its  allegations  a  wrong 
as  a  proximate  cause/'  The  complaint  was  held  insuflficient. 
A  city  is  not  required  to  make  its  streets  and  sidewalks 
absolutely  safe,  since  it  is  not  an  insurer  of  the  safety  of 
those  who  pass  along  them.     All  that  is  required  is 

2.  that  they  be  made  reasonably  safe.  City  of  Vincennes 
V.  Spees,  supra. 

The  obstruction  complained  of  in  this  case  was  there  by 

the  act  of  a  third  party.     It  extended  on  the  sidewalk  five 

and  one-half  inches  and  slanted  back  from  the  side- 

3.  walk  at  an  angle  of  forty-five  degrees.  It  had  re- 
mained in  this  condition  six  months,  with  the  knowl- 
edge of  appellant's  officers.  The  walk  was  four  feet  wide. 
Whether  the  street,  in  the  condition  described,  was  reason- 
ably safe  for  travel,  and  whether  the  city  was  negligent  in 
permitting  it  to  remain  in  this  condition,  with  no  passibility 
of  excuse,  are  questions  about  which  reasonable  men  might 
differ.  Perrigo  v.  City  of  St.  Louvi  (1904),  185  Mo.  274. 
What  is  reasonably  safe  and  what  constitutes  negligence  are 
both  questions  determinable  only  from  the  particular  cir- 
cumstances of  each  case,  and  it  is  usually  ditTficult  to  say,  in 
a  contested  case,  that  certain  facts  constitute  negligence. 
The  question  becomes  most  difficult  when  we  have  to  deter- 
mine the  liability  of  a  municipal  corporation  for  something 
suffered  to  be  done  or  maintained  by  a  third  person;  for,  in 
the  very  nature  of  things,  municipal  officers  cannot  give  that 
close  inspectirm  and  observation  of  its  many  streets  and 
alleys  that  might  be  reciuired  of  an  indi\ndual  in  charge  of 
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a  single  factory  or  other  business  establishment.  Each  is 
required  to  exercise  reasonable  care,  but  what  would  be  rea- 
sonable care  in  the  former  might  be  negligence  in  the  latter. 
Pumorlo  V.  City  of  Merrill  (1905),  125  Wis.  102. 

For  these  reasons  we  cannot  say  that  the  facts  averred 
in  the  complaint  show  negligence  to  tliat  certainty  required 
in  cases  where  negligence  is  not  directly  averred.  The  de- 
murrer to  Hie  complaint  should  have  been  sustained.  Other 
questions  presented  will  not  necessarily  arise  on  a  retrial. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  with  privilege  of  amending. 


Workman  v.  Bent. 

[No.  6,422.    Filed  December  17,  1909.] 

Appeal.— From  Boards  of  Commhsioners, — ** Aggrieved''  Persons. — 

Toitpayers. — A  resident,  citizen  and  taxpayer  of  a  county  is  en- 

titled  to  appeal  as  au  "aggrieved"  person,  under  §(5021  Burns 

1908,  §5772  R.  S.  1881.  giving  sucli  person  a  right  of  appeal  from 

an  allowance  by  the  board  of  commissioners. 

Prom  Wabash  Circuit  Court;  A.  N.  McCracken,  Special 
Judge. 

Appeal  by  Walter  S.  Bent  from  an  allowance  to  Joseph 
B.  Workman  by  the  Board  of  Commissioners  of  the  County 
of  Wabash.  From  a  judgment  against  claimant,  he  appeals. 
Affirmed. 

0.  A.  Henry  and  Walter  G.  Todd,  for  appellant. 
D.  F.   Brooks  and   Walter  8.  Bent,  in  pro.   per.,   for 
appellee. 

Per  Curiam. — This  is  an  appeal  taken  from  an  order  of 
allowance  by  the  Board  of  Commissioners  of  the  County  of 
Wabash,  whereby  said  board  allowed  the  sum  of  $2,189.38 
to  appellant  for  discovering  and  placing  upon  the  tax  dupli- 
cate taxes  on  sequestered  property,  under  a  contract  with 
said  board  for  such  services.    Appellee  filed  an  affidavit  of 
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appeal,  under  §6021  Burns  1908,  §5772  R.  S.  1881.  Appel- 
lant moved  to  dismiss  the  appeal,  on  the  ground  of  the  in- 
suiRciency  of  the  affidavit,  which  motion  was  overruled,  and 
this  ruling  is  presented  as  reversible  error. 

The  affidavit  shows  that  appellee  is  a  resident,  citizen  and 
taxpayer  of  said  county;  that  the  board  of  commissioners 
had  allowed  the  claim,  describing  it;  that  said  claim  was 
filed  under  a  contract  with  said  appellant  to  search  for  se- 
questered property  and  cause  the  same  to  be  placed  on  the 
tax  duplicate  for  taxation;  that  said  contract  was  illegal 
and  unauthorized  in  law,  and  that  the  commissioners,  in 
making  the  allowance,  acted  without  authority  in  the  prem- 
ises. 

The  defect  urged  against  this  affidavit  is  that  it  does  not 
show  that  appellee  is  **  aggrieved. "  The  contention  cannot 
be  sustained.  One  who  is  compelled  to  pay  taxes  to  pay  an 
illegal  claim  against  the  county,  certainly  has  a  grievance, 
and  the  motion  to  dismiss  was  properly  overruled. 

The  controlling  question  in  this  case,  being  the  right  of 
the  board  of  commissioners  to  enter  into  the  contract  for 
the  ferreting  out  of  sequestered  property  for  the  purpose 
of  taxation,  is  identical  with  the  question  decided  in  State, 
ex  rel,  v.  Goldthait  (1909),  172  Ind.  210,  and  upon  the  au- 
thority of  that  case  this  case  is  affirmed. 


City  of  Tipton  v.  Freeman. 

[No.  6,493.    Filed  December  17,  1909.] 

1.  Appeal. — Separate  Assignment h.  ^7 oint  Exceptions, — Separate 
assignments  of  errors  on  the  overruling  of  a  separate  demurrer  to 
the  two  paragraphs  of  complaint  are  proper,  though  the  excep- 
tion taken  was  joint,    p.  78. . 

2.  Municipal  Corpobai  ions.  —  Defective  Sidewalks.  —  Notice. — 
Complaint. — An  allegation  that  defendant  city  had  maintained  a 
defective  sidewalk  for  two  years  preceding  the  plalntiflT.s  injury, 
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shows  thai  the  city  had  at  least  oonstmctive  notice  of  the  de- 
fect,   p.  7S. 
*i.    Municipal    Corporatioi^s. — 8ideicalk8. — Duty. —  Cities    are    re- 
quired to  l^eep  their  sidewallcs  in  such  a  condition  that  persons 

using  them  with  prudence  and  ordinary  care,  may  do  so  without 

lierll.    p.  79. 

4.  Municipal  Corfobations. — Defective  Sidewalks. — Complaini, — 
A  complaint  alleging  that  defendant  city  negligently  permitted 
and  suffered  its  sidewalk  to  remain  for  two  years  in  a  slanting, 
polished  condition,  hy  reason  of  which  plaintiff  fell,  to  her  dam- 
age. Pt«te8  a  cause  of  action,    p.  79. 

5.  kP?Eid„— Weigh  in ff  Evidence. — ^The  Appellate  Court  will  not 
weiffh  conflicting  evidence,  and  if  there  is  some  evidence  tending 
to  sustain  every  material  allegation  of  the  complaint,  the  plain- 
tiff's judgment  will  not  be  disturbed,    p.  79. 

Prom  Tipton  Circuit  Court,  J.  P.  Elliott,  Judge. 

Action  by  Nancy  Freeman  against  the  City  of  Tipton. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

James  M.  Purvis  and  R.  B.  Beaucharnp,  for  appellant. 
Gifford.  &  Gi/ford,  for  appellee. 

Watson,  J. — This  was  an  action  for  personal  injuries  re- 
ceived by  the  appellee  upon  a  sidewalk  within  the  corporate 
limite  of  the  city  of  Tipton,  on  November  2,  1904.    It  is  al- 
iened that  the  appellee  was  a  citizen  of  Sharpsville,  Tipton 
eoimty,  and  unacquainted  with  the  sidewalks  of  the  city  of 
Tipton;  that  she  received  her  injuries  on  the  sidewalk  situ- 
ated on  the  north  side  of  Jefferson  street,  between  Inde- 
peadence  and  North  Main  streets,  in  front  of  the  building: 
owned  by  MsLvy  A.  Oleason ;  that  said  sidewalk  at  said  point 
was  constructed  out  of  limestone  more  than  two  years  prior 
to  said  accident,  and  was  so  constructed  with  a  slant  or  de- 
cline from  the  north  to  the  south  side  thereof  of  about  one 
inch  to  the  foot,  and  by  usage  had  become  smooth  and  as- 
sumed a  very  highly  polished  surface;    that,  by  reason  of 
the  construction  of  said  sidewalk  and  the  worn  and  polished 
condition  of  the  stones  thereof,  appellee,  in  passing  over 
said   portion   of  said   sidewalk,   slipped   and   fell   thereon, 
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and  as  a  result  of  said  fall  received  severe  injuries,  bruising 
her  right  side  and  arm,  and  breaking  the  femur  in  her  right 
lower  limb;  that  she  was  without  fault,  and  her  injuries 
were  due  to  the  fault  and  negligence  of  said  defendant  in 
permitting  and  suffering  said  sidewalk  to  be  and  remain  in 
said  dangerous  condition  for  more  than  t^vo  years. 

The  complaint  was  in  three  paragraphs,  to  each  of  w^hich 
a  separate  demurrer  was  addressed  and  overruled.  The 
cause  was  put  at  issue  and  trial  had  by  the  court  without 
the  intervention  of  a  jury.  The  court  found  for  the  plain- 
tiff and  awarded  her  damages  in  the  sum  of  $1,200.  Motion 
for  a  new  trial  was  overruled  and  exceptions  saved,  and  an 
appeal  prayed  for  and  granted. 

The  errors  assigned  are  the  overruling  of  the  demurrers 

to  each  paragraph  of  the  complaint,  and  the  overruling  of 

the  motion  for  a  new  trial.    The  assignment  of  errors 

1.  is  separate  as  to  the  rulings  on  said  demurrer,  and 
the  exception  is  a  joint  exception.  The  appellee  ear- 
nestly insists  that  this  presents  no  question,  and  in  support 
of  her  contention  cites  Noonan  v.  Bell  (1902),  159  Ind.  329; 
Southern  Ind.  B,  Co.  v.  Harrell  (1904),  161  Ind.  689,  63  L. 
R.  A.  460. 

The  Supreme  Court,  in  the  case  of  Whitesell  v.  Strickler 
(1907),  167  Ind.  602,  119  Am.  St.  524,  considered  the  rul- 
ings in  the  two  cases  before  referred  to,  and  disapproved  and 
overruled  such  decisions. 

The  appellant  insists  that  it  did  not  know  of  the  danger- 
ous condition  of  the  sidewalk,  which  was  averred  to  have 
been  in  the  then  condition  for  two  years  or  more  prior 

2.  to  said  accident.     If  it  did  not  have  actual  knowl- 
edge of  this  condition,  it  could  have  known  of  it  by 

the  exercise  of  ordinary  care  within  the  time  averred,  which 
it  was  required  to  do,  to  the  end  that  it  might  keep  its  streets 
and  sidewalks  in  reasonably  safe  condition  for  use.  Lyon  v. 
City  of  Logansport  (1894),  9  Ind.  App.  21;  City  of  Colum- 
bia City  V.  Langohr  (1898),  20  Ind.  App.  395;  City  of  Indi- 
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anapolis  v.  Mitchell  (1901),  27  Ind.  App.  589;  City  of 
Logansport  v.  Dick  (1880),  70  Ind.  65;  City  of  Aurora  v. 
Bitner  (1885),  100  Ind.  396;  City  of  Michigan  City  v.  Bat- 
lance  (1890),  123  Ind.  334;  City  of  Columbus  v.  Strassner 
(1890),  124  Ind.  482;  City  of  Anderson  v.  Fleming  (1903), 
160  Ind.  597,  66  L.  R.  A.  119. 

The  appellee  was  lawfully  using  the  sidewalk  at  the  time 

she  received  her  injuries.     It  was  the  duty  of  the  city  to 

keep  the  sidewalk  in  such  a  condition  that  persons 

3.  using  it  properly,  who  did  so  with  prudence  and  ordi- 
nary care  so  as  not  to  bring  injury  upon  themselves, 

could  do  so  without  peril.     It  is  averred  in  the  complaint 
that  the  defendant  negligently  and  carelessly  permit- 

4.  ted  and  suffered  said  sidewalk  to  be  and  remain  in 
said  slanting,  smooth,  polished  and  dangerous  condi- 
tion for  a  long  time  prior  to  said  accident;  that  plaintiff 
was  unacquainted  with  said  sidewalk  or  the  conditions 
thereof,  and  that  she  received  her  injuries  without  any  fault 
or  negligence  on  her  part. 

Each  paragraph  avers  facts  suflBcient  to  constitute  a  cause 
of  action  against  the  appellant.  The  trial  court  did  not  com- 
mit error  in  overruling  the  demurrers  to  these  several  para- 
graphs. City  of  Huntington  v.  Burke  (1899),  21  Ind.  App. 
655;  City  of  Huntington  v.  McClurg  (1899),  22  Ind.  App. 
261;  Town  of  Sellersburg  v.  Ford  (1906),  39  Ind.  App.  94; 
Brush  Electric,  etc.,  Co.  v.  Kelley  (1890),  126  Ind.  220,  10 
L.  R.  A.  250;  Mayor,  etc.,  v.  Starr  (1895),  112  Ala.  98,  20 
South.  424. 

The  question  assigned  and  argued,  presented  by  the  motion 
for  a  new  trial,  is  **that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence."    The  rule  is  well  set- 
5.    tied  by  the  Supreme  Court  and  this  court,  that  it  is 
the  duty  of  the  trial  court  to  pass  upon  the  question 
of  the  sufficiency  of  the  evidence,  and  if  there  is  some  evi- 
dence to  support  the  finding,  it  is  the  duty  of  this  court  to 
sustain  the  trial  court,  unless  it  should  clearly  appear  that 


80  APPELLATE  COURT  OP  LNDIANA, 

Southern  R.  Co.  v.  Bufkins — 45  Ind.  App.  80. 

substantial  justice  has  not  been  done.  Cristy  v.  Holmes 
(1877),  57  Ind.  314;  Isler  v.  Bland  (1889),  117  Ind.  457; 
Lake  Erie,  etc.,  R.  Co.  v.  Stick  (1896),  143  Ind.  449;  Rarick 
V.  Ulmer  (1896),  144  Ind.  25;Parkison  v.  Thompson  (1905), 
164  Ind.  609;  i^i>5^  Nat.  Bank  v.  Beach  (1904),  34  Ind.  App. 
80;  Hoosier  Construction  Co.  v.  National  Bank,  etc.  (1905), 
35  Ind.  App.  270. 

In  this  case  the  e\adence  supports  the  conclusion  reached 
by  the  trial  court.  We  are,  therefore,  not  warranted  in  dis- 
turbing the  finding. 

Judgment  affirmed. 


Southern  Railway  Company  v.  Bufkins. 

[No.  6,770.    Filed  October  5,  1909.    Rehearing  denied  December  17, 

1909.] 

1.  Trial. — Verdict. — Effect. — ^A  general  verdict  for  the  plaintiff 
establishes  the  allegatiomi  of  his  complaint,    p.  81. 

2.  Master  and  Servant. — Railroads. — Defect  lie  Track. — Interrof/- 
atortes. — In  an  action  by  a  bridge  carpenter  who  was  riding  on  a 
hand-car  and  who  was  injured  by  reason  of  a  low  Joint  and  rot- 
ten cross  ties,  answers  to  the  interrogatories  to  the  jury  that  he 
had  been  employed  seven  days,  and  that  he  had  passed  over  the 
defect  "several  times/'  do  not  overturn  a  vordict  for  plaintiff, 
since  neither  actual  nor  constructive  notice  of  the  defect  is  shown, 
p.  81. 

3.  Master  and  Servant. — Railroads. — Defective  Track. — Interrog- 
atories,— In  an  action  by  a  bridge  carpenter  who  was  riding  on 
a  hand-car  "on  the  Jasper  branch/*  and  who  was  injured  by 
reason  of  a  low  joint  and  rotten  cross-ties,  answers  to  Interrog- 
atories to  the  jury  showing  that  the  roadbed  between  Jasper  and 
Huntingburg  was  in  process  of  reconstruction  and  that  the 
bridges  woro  being  elevated  to  conform  to  grade  and  that  the 
plaintifi*  was  engaged  on  such  bridges,  do  not  overthrow  a  gen- 
eral verdict  for  the  plaintiff,  there  being  no  finding  that  the  plain- 
tiff wa«  assisting  in  work  on  the  track,    pp.  81, 83. 

4.  Ma8TF»  and  Servant. — Ass^impiion  of  Risk. — Railroads. — Rc- 
pairing  Tracks. — A  servant  employed  to  remedy  defects  in  a  rail- 
road track,  or  in  constructing  a  new  track,  assumes  the  risks  of 
such  defects,  or  the  dangers  of  derailing  cars  on  such  new  track, 
while  engaged  in  such  repair  or  c(mst ruction,    p.  82. 
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From  Dubois  Circuit  Court;   E.  A.  Ely,  Judge. 

Action  by  Anthony  A.  Bufkins  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed, 

M.  W.  Fields,  A.  P.  Tlumykrcy,  E.  P.  Humphrey,  J.  D. 
Welman  and  R.  M.  Milburn,  for  appellant. 
Cox  d:  Ai^mstrongf  for  appellee. 

RoBY,  P.  J. — It  is  alleged  in  the  complaint  that  the  appel- 
lant negligently  permitted  its  railway  track  to  have  in  it  a 
low  joint,  and  a  defective,  old  and  rotten  cross-tie,  because 
of  which  appellee,  who  was  aboard  a  hand-car  passing  over 
said  track,  was  thrown  and  injured.  He  is  averred  to  have 
been  in  appellant's  employ  as  a  bridge  carpenter.  The  an- 
swer was  a  general  denial.  There  was  a  trial  by  jury,  ver- 
dict and  judgment  for  $1,200. 

The  only  error  alleged  is  based  upon  the  action  of  the 
court  in  overruling  appellant's  motion  for  judgment  on  the 
answers  to  interrogatories,  notwithstanding  the  general  ver- 
dict. In  support  of  this  assignment  it  is  argued  that  the 
appellant  is  shown  not  to  have  been  guilty  of  negligence; 
that  the  appellee  assumed  the  risk  of  the  defective  track,  and 
that  he  was  injured  by  reason  of  a  condition  which  he  was 
engaged  in  repairinor. 

The  general  verdict  finds  the  negligence  charged  in  the 
complaint.     The  answers  to  interrogatories   do   not 

1.  negative  the  fact  so  found.  It  is  found  that  appellee 
had  been  in  appellant's  employ  seven  days,  and  that 
he  had  passed  over  the  place  where  he  was  injured 

2.  upon  a  hand-car  ''several  times."  There  is  no  find- 
ing that  the  appellee  knew  of  the  defect  because  of 

which  the  hand-car  was  derailed.    Facts  are  not  found  show- 
ing that  he  should  have  known  thereof.    It  is  found  that  the 
railroad  between  Jasper  and  Iluntingburg  was  in  pro- 

3.  cess  of  reconstruction,  and  that  bridges  were  being 
elevated  to  conform  to  the  new  grade  line,  in  which 

Vol.  45—6 


82  APPELLATE  COURT  OF  INDIANA, 

Southern  R.  Co.  r.  Bufklns — i5  liid.  Aiip.  80. 

latter  work  appellee  had  been  employed.  These  facts  are  not 
inconsistent  with  the  safety  of  the  track.  They  do  not  con- 
vey knowledge  of  the  particular  defect,  and  if  they  did 
would  not  be  inconsistent  with  the  nonappreciation  of  the 
danger.  Avery  v.  Nordyke  ct  Marmon  Co,  (1905),  164  Ind. 
186.  Neither  can  low  joints  and  rotten  cross-ties  be  regarded 
as  necessary  incidents  to  the  employment. 

The  well  settled  rule  that,  where  a  servant  is  employed  to 
put  a  thing  in  a  suitable  and  safe  condition  for  use,  the  mas- 
ter is  not  required  to  have  the  thing  in  safe  condition  and 
good  repair  for  the  purpose  of  such  employment,  does  not 
apply,  for  the  reason  that  there  is  no  finding  that  appellee 
was  employed  to  put  the  appellant's  railroad  track  in  a  safe 
condition. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

• 

RoBY,  J. — Appellant  urges  its  petition  for  rehearing  upon 
the  ground  that  the  answers  to  interrogatories  do  show  that 
appellee  was  injured  by  reason  of  defects  in  the  track  in 
which  he  was  engaged  in  repairing.  The  findings  are  that 
appellant's  track  between  Jasper  and  Huntingburg  was  be- 
ing ** practically  rebuilt,"  including  the  elevation  of  bridges 
to  conform  to  new  grade  lines,  and  that  appellee  was  assist- 
ing to  raise  such  bridges  to  such  lines. 

The  averment  of  the  complaint  is  that  the  appellant  had 
negligently  suffered  and  permitted  a  part  of  its  track,  known 
as  the  Jasper  Branch,  to  get  out  of  repair,  and  to  have  there- 
in a  great  number  of  low  joints,  defective,  old  and  rotten 
cross-ties,  so  much  so  that  when  trains  and  cars  would  pass 
over  said  defective  track  the  same  was  not  sufficient  to  con- 
duct said  trains  and  cars. 

The  servant  is  not  j)erTnitted  to  recover  on  account  of  de- 
fcM'ts  which  h(^  is  fin[)h\veil   lo  remedy,  such  defects 

4.  l)e('oiiiin-^r,  by  tlio  tvriiis  of  the  einph)ynient,  an  ordi- 
^         nary  risk  incident  to  the  service. 
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Where  a  railroad  is  in  process  of  constniction,  and  a  train 
is  derailed  bj^  reason  of  the  fact  that  the  construction  has 
not  proceeded  far  enough  to  make  the  track  safe,  the  doc- 
trine applies  to  one  engaged  in  such  construction.  Balti- 
more, etc.,  E.  Co.  V.  Walsh  (1897),  17  Ind.  App.  505;  Gim- 
W  V.  Greefi  (1893),  134  Ind.  628. 

Even  if  it  be  inferred  that  appellant's  track  between  Jas- 
per and  Fluntingburg  is  the  one  designated  in  the  complaint 
as  the  Jasper  Branch,  and  inferences  are  not  allowed 

3.  in  aid  of  answers  to  interrogatories,  the  answers  are 
not  yet  in  impossible  conflict  with  the  preneral  verdict, 
for  the  reason  that  they  do  not  show  that  the  defect  which 
caused  the  injury  was  in  any  way  due  to  the  rebuilding  of 
said  track.  Neither  do  they  show  tliat  the  work  which  was 
being  done  had  for  its  purpose  the  repair  of  the  defects 
complained  of. 

The  petition  for  rehearing  is  overruled. 


Harmon,  Receiver,  v.  Perkins. 

[No.  6.667.    FUed  June  24,  1909.     Rehearing  denied  December  17, 

1909.1 

1.  REciavERs. — Actions  against. — Permission. — Ordinarily,  a  re- 
ceiver cannot  be  sued  without  the  consent  of  the  court  malting 
Jjis  appointment,    p.  85. 

2*  RKCEiviajs. — Actions  against. — Federal  Courts. — Receivers  ap- 
pointed by  the  federal  courts  may  be  sued  without  leave  of  the 
appointing  courts,  where  the  cause  of  action  originated  out  of 
^«  receivere'  transactions,    p.  85. 

•'*•  Hailboads. — Receivers. — Negligence. — Complaint. —  A  complaint 
against  a  railroad  company  and  its  receiver,  alleging  that  such 
company  and  its  servants  negligently  ran  its  train  against  a  box- 
^^  on  which  plaintiff  was  working,  to  his  damage,  states  no 
^Qse  of  action  against  such  receiver,    p.  86. 

^-  Receivebs. — Railroads, — Principal  and  Agent. — Receivers  and 
the  companies  for  which  they  are  appointed,  are  separate  persons, 
^d  the  agents  of  such  companies  do  not  represent  such  receivers. 
P.  86. 
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5.  Receivebs. — Prior  Acts  of  Company. — Liahiltty. — A  receiver  of 
a  railroad  company  is  not  liable  for  the  prior  negligent  acts  of 
such  comi)any.    p.  87. 

Prom  Rush  Circuit  Court;   Will  M,  Sparks,  Judge. 

Action  by  Augustus  L.  Perkins  against  Judson  Harmon, 
as  receiver  of  the  Cincinnati,  Hamilton  and  Dayton  Rail- 
way Company,  and  anothrT.  Prom  a  judgment  for  plaintiff, 
defendant  receiver  appeals.     Reversed, 

John  B,  Elam,  James  W.  Fesler,  Tlarvey  J.  Elam  and 
Smith,  Cambern  &  Smith,  for  appellant. 

Alfred  E.  Martin,  Watson,  Titsworth  &  Oreen  and  Louis 
B.  Ewbank,  for  appellee. 

COMSTOCK,  J. — Appellee  brought  this  suit  against  the 
Cincinnati,  Hamilton  and  Dayton  Railway  Company  and 
appellant  as  receiver  of  said  company,  to  recover  damages 
for  personal  injuries  received  by  him.  The  complaint  is  in 
one  paragraph,  and  alleges,  in  substance,  that  on  and  prior 
to  August  22,  1906,  and  ever  since  that  time,  said  defendant 
railway  company  was  and  is  a  corporation  duly  organized 
and  incorporated  under  the  laws  of  Indiana,  and  at  said 
times  o\\Tiod  and  was  operating  and  controlling  a  line  of 
railroad  from  the  city  of  Indianapolis,  Indiana,  through  the 
counties  of  Rush  and  Payette  to  the  city  of  Cincinnati,  Ohio ; 
that  on  said  day  the  plaintiff  was  employed  and  at  work  at 
the  elevator  of  Brown  &  Riley  in  the  city  of  Rushville,  Indi- 
ana, located  on  the  south  side  of  a  switch  leading  from  said 
tracks  of  the  defendant  to  and  past  said  elevator ;  that  a  box- 
car was  standing  upon  said  switch  track,  for  the  purpose  of 
being  loaded  with  grain  from  said  elevator;  that  plaintiff 
was  assisting  in  preparing  said  car  for  loading,  and  in  order 
to  inspect  this  car,  to  determine  whether  it  was  ready  to  be 
loaded,  placed  a  ladder  upon  the  grain  door  in  the  car  and 
ascended  to  the  top  of  it ;  that  while  the  plaintiff  was  on  the 
ladder,  the  defendant,  by  and  through  its  employes  and 
trainmen,  without  warning  or  notice  of  any  kind,  carelessly 
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and  negligfently,  and  with  great  force  and  speed,  ran  an  en- 
;rine  aud  train  of  cars  upon  and  over  said  switch  from  the 
esst  and  against  said  om%  thereby  throwing  the  plaintiff  to 
the  ground,  to  his  injury,  etc.  Here  follow  allegations  of 
the  appointment  of  a  receiver. 

To  this  complaint  the  separate  demurrer  of  said  rail- 
way company  was  sustained.  The  separate  demurrer  of 
the  appellant  was  overruled,  and  issue  formed  by  a  general 
denial.  A  trial  by  jury  resulted  in  a  verdict  in  favor  of  ap- 
pellee for  $2,000,  and  over  appellant  *8  motion  for  a  new 
trial  judgment  was  rendered  thereon. 

The  only  errors  assigned  are  the  overruling  of  appellant's 
demurrer  for  want  of  facts  to  the  complaint  and  his  motion 
for  a  new  trial. 

It  is  first  insisted  that  the  complaint  is  insufficient,  in  that 
there  is  no  allegation  **of  any  leave  granted  to  sue  the  re- 
receiver,  and  no  case  is  stated  within  the  federal  stat- 
1.  ute  of  1888.''  It  seems  to  be  the  general  rule  that  a 
receiver  ran  neither  sue  nor  be  sued,  without  first  ob- 
taining leave  of  the  court  making  the  appointment.  Wayne 
f*ih  Co.  V.  State,  ex  reL  (1893),  134  Ind.  672,  673,  and  cases 
cited. 

^here,  however,  the  receiver  is  appointed  by  a  court  of 

the  C'nited  States,  said  rule  has  }>een  materially  modified  by 

an  act  of  congress.     Act  of  congress,  March  3,  1887 

2-  (24  Stat.  552),  as  amended  in  1888  (25  Stat.  436). 
Malott  V.  Shimer  (1899),  153  Ind.  35,  and  cases  cited; 
Malottv,  Hawkins  (1902),  159  Ind.  127,  and  cases  cited; 
^«>ce  V.  Jones  (1900),  24  Ind.  App.  286. 

Said  statute  provides  that  any  receiver  ''appointed  by  any 
fiourt  of  the  United  States  may  be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  such  property,  without  the  previous  leave  of  the 
^W  in  which  such  receiver  or  manager  was  appointed." 
^  section  of  the  statute  has  been  construed  a  number  of 
"^€8,  and  with  one  exception,  so  far  as  we  are  informed, 
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has  been  held  to  be  limited  to  the  acts  or  transactions  of  the 
receiver  after  his  appointment  and  assumption  of  the  con- 
trol of  the  property.  As  hereafter  state<i,  the  facts  do  not 
bring  the  case  at  bar  within  tlie  terms  of  the  statute. 

It  is  argued  that  there  is  no  allegation  of  any  wrongful 

act  of  the  receiver,  and,  hence  no  allegation  of  any  negligent 

act  chargeable  to  him.     The  allegations  upon  this 

3.  point  are  that  the  defendant  railway  company,  on  and 
prior  to  August  22,  1906,  and  ever  since  that  time, 

*' owned  and  was  operating  and  controlling  a  railway  line" 
running  from  the  city  of  Indianapolis,  through  Rush  county 
to  Cincinnati,  Ohio;  that  said  defendant  owned  and  used 
a  large  number  of  locomotives  on  said  track;  that  while 
the  plaintiff  was  on  the  ladder,  **the  defendant,  by  and 
through  its  employes  and  trainmen,  without  warning  or  no- 
tice of  any  kind,  carelessly  and  negligently,  with  great  force 
and  speed,  ran  an  engine,''  etc.  These  allegations  charge 
the  act  complained  of  to  the  defendant  railway  company 
through  its  employes.  No  act  is  charged  against  the  receiver, 
and,  therefore,  no  liability  is  shown.  Northern  Pac.  R.  Co. 
V.  Heflin  (1897),  83  Fed.  93,  27  C.  C.  A.  460;  Firtance  Co., 
etc.,  V.  Charleston,  etc.,  R.  Co.  (1891),  46  Fed.  508;  Decker 
V.  Gardner  (1891),  124  N.  Y.  334,  26  N.  E.  814,  11  L.  R.  A. 
480;  Rohinson  v.  Mills  (1901),  25  Mont.  391,  65  Pac.  114; 
Central  Trust  Co.,  etc.,  v.  East  Tenn.,  etc.,  R.  Co.  (1894),  59 
Fed.  523;  McDermott  v.  Crook  (1902),  20  App.  D.  C.  465; 
Rohinson  v.  Kirkivood  (1900),  91  111.  App.  54. 

The  complaint  was  originally  against  the  railway  company 

and  the  receiver.     The  demurrer  of  the  railway  company' 

was  siLstained.    No  change  was  made  after  said  ruling,  so  far 

as  the  record  shows,  in  the  complaint.     The  railway  company 

and  the  receiver  are  distinct  bodies.     The  agents  of 

4.  the  railway  company  are  not  the  agents  of  the  re- 
ceiver.    The  complaint  charges  the  negligent  acts  to 

have  been  committed  by  the  agents  of  the  railway  company. 
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Following  the  acts  charged  against  the  defendant  railway 
company,  the  complaint  further  alleges  the  appointment  and 
(|ualification  of  said  receiver.  The  averments  are,  in  part, 
that  on  December  4,  1905,  appellant  *'was  by  said  court  duly 
appointed  receiver  of  said  property,  .and  immediately  quali- 
fied as  such  receiver,  and  ever  since  then  has  been  and  now 
Ls  acting  in  said  capacity,  and  by  the  terms  of  the  order 
*  *  *  he  was  authorized  to  take  possession  of  all  the 
tracks,  etc.,  of  said  corporation,  and  was  further  ordered 
immediately  to  take  charge  of,  manage  and  operate  said 
property;  ♦  *  •  that,  pursuant  to  said  order,  said  Har- 
mon is,  as  such  receiver,  in  full  possession  of  all  the  property 
of  said  defendant  and  is  operating  said  road  and  receiving 
the  income  therefrom. ' ' 

It  thus  appears  that  the  railway  company  on  and  prior  to 

August  22,  1906,  and  ever  since  that  time  has  owned  and 

operated  the  road.     It  shows  that  the  receiver  was 

5.    appointed  and  qualified  on  December  4,  1905,  and 

was  authorized  to  take  charge  of  the  road,  but  it  does 

not  appear  that  he  was  in  possession  of  and  operating  the 

branch  upon  which  accident  occurred  at  the  time  of  the 

injmy. 

The  receiver  is  answerable  only  for  the  acts  of  negligence 
of  his  own  servants  and  employes  operating  the  franchise 
of  the  corporation.  Such  liability  must  be  made  to  appear 
from  the  averments  of  the  complaint.  It  has  been  held  that 
a  receiver  may  be  made  liable  for  the  negligent  acts  of  the 
corporation  prior  to  his  appointment,  and  assumption  of 
control  of  the  property.  In  the  case  of  Meyer  v.  Harris 
(1897),  61  N.  J.  L.  83,  38  Atl.  690,  the  decision  appears  to 
be  based  upon  the  case  of  McNulta  v.  Lockridge  (1891),  141 
U.  S.  327, 12  Sup.  Ct.  11,  35  L.  Ed.  796.  That  decision  does 
not  warrant  such  holding.  In  that  ease  the  question  was 
^vhether  a  person  holding  the  office  of  receiver  could  be  held 
responsible  for  the  acts  of  his  predecessor  in  the  same  office, 
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and  it  was  held  that  an  action  would  lie  by  and  against  a 
receiver  for  causes  of  action  accruing  under  his  predecessor 
in  office.  The  opinion  proceed^  upon  the  principle  that  an 
action  at  law  cannot  be  sustained  against  a  receiver  upon  a 
cause  of  action  which  accrued  against  the  corporation  before 
the  commencement  of  the  receivership.  However,  when  it  is 
sought  to  hold  either  a  receiver  or  a  corporation  being  ad- 
ministered by  a  receiver  liable  for  a  negligent  act,  it  must 
appear  by  appropriate  averment  that  the  act  complained  of 
was  committed  by  the  party  against  whom  the  liability  is 
sought  to  be  enforced. 

The  complaint  before  us  charges  the  railway  company  with 
the  negligent  act,  and  does  not  charge  the  receiver.  This  is 
done  by  plain  averments  not  open  to  technical  grammatical 
construction.    The  court  erred  in  overruling  the  demurrer. 

The  complaint  being  insufficient,  it  is  unnecessary  to  con- 
sider the  motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demurrer  to  the  complaint,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Mellette  v.  Indianapolis  Northern  Traction 

Company  et  al. 

[No.  6,187.     Filed  Deceinber  8,   1008.     Rehearing  denied  June  8. 
1909.     Transfer   denied    December    14,    1909.     Appeal 
to  Supreme  Court  dismissed  January  4,  1910.] 

1.  Trial. — General  Verdict. — Effect. — Interrogatories, — A  general 
verdict  is  a  finding  for  the  successful  party  upon  all  the  issues, 
but  an  answer  to  an  Interrogatorj'  to  the  Jurj'  controls  such  ver- 
dict so  far  as  such  answer  affects  the  verdict,    p.  93. 

2.  Master  and  Servant. — Unsafe  Place, — Ohrious  Defects. — Use  of 
Faculties, — A  servant  is  required  to  use  his  faculties  to  discern 
and  avoid  obvious  defects  and  dansrers.    p.  04. 

3.  Master  and  Servant. — Defect  ft. — Reliance  upon  Performance  of 
Duty, — ^A  servant  is  conclusively  presimied  to  know  of  obvious, 
but  not  latent  defects;    and  the  master  is  required  to  ascertain 
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and  remove  latent  defects,  the  servant  having  a  right  to  rely  upon 

the  master's  superior  knowledge  as  to  such  defects,    p.  $M. 

4.   M.VSTEB  AND  SERVANT. — Ohvious  Dangers. — Ice  and  Rivet, — Rail- 

ToadH,— Trestles. — A  servant  is  conclusively  presumed  to  know 

that  a  wet  railroad  trestle  will  be  covered  with  ice  and  will  be 

slippery  when  the  temperature  is  at  zero.    p.  94. 

5.  Masteb  and  SiJivANT. — Latent  Defects. — Rain, — Ice. — tSnotr. — A 
servant  who  knows  of  a  rain  immediately  followed  by  zero  weath- 
er and  a  snow,  is  conclusively  presumed  to  know  that  there  will 
be  ice  under  the  snow,  causing  exfwsed  objects  to  be  8lipper3\ 
p.  95. 

6.  Masteb  and  Sebvant. — Assumption  of  Risk. — Known  Defects. — 
A  railroad  construction  foreman  who  goes  upon  a  trestle  know- 
tog  it  to  be  covered  with  ice  assumes  the  risk  of  slipping  there- 
from, although  he  slips  in  less  than  a  minute  after  going  upon 
sneh  trestle.    \).  05. 

7.  Master  a.\d  Sl-rvant. — ScgUgcncc. — Hpeciflc  Orders. — A  master 
who  gives  to  his  servant  a  specific  order,  leaving  to  the  servant 
no  discretion,  is  liable  for  resultunt  injuries,  unless  the  danger  is 
so  glaring  that  an  ordinarily  prudent  i^erson  would  not  incur  it. 
p.  06. 

8.  Masteb  and  Servant. — Specific  Orders. — Complaint. — A  com- 
plaint alleging  that  * 'defendants  ordered  and  directed  that  plain- 
tiff and  his  crew  proceed  in  the  work  of  constructing  such  bridge 
and  trestle,"  does  not  show  an  order  so  specific  as  to  make  the 
defendants  liable  to  a  servant  who  fell  from  the  trestle  which  was 
«>verpd  with  ice.    p.  07. 

9-  Master  and  Servant. — Specific  Orders. — Interrogatories. — ^An- 
sweN  to  one  Interrogatory,  showing  that  defendants  ordered  the 
pJaiiiliff  to  pro«»e<i  to  the  top  of  an  Ice-covered  trestle  and  put 
the  stringers  in  iwsitlon ;  to  another,  that  defendant's  order  was 
88  follows:  'There  are  no  new  orders,  the  old  orders  still  stand. 
^^  ahead  and  push  the  work  on  the  trestle  on  the  Island/'  and  to 
others,  that  defendants,  upon  a  request  from  plaintiff  as  to  his 
^^rk,  ordered :  "No,  you  keep  on  at  that  work.  I  want  you  to 
^^  Jt  done  as  quickly  as  possible.  I  want  you  to  hurry  it  up. 
Keep  Working  at  the  trestle  on  the  island.  Push  the  work,"  do  not 
snow  siK^h  a  si>eclfic  order  as  renders  the  master  liable,  where  the 
servant,  in  obedience,  went  upon  an  ice-covered  tvestle  and  was 
^^i»red  thereby,    pp.  07, 98. 

^^'  Master  and  Servant. — Interrogatories. — Evidentiary  Facts. — 
^^  answer  to  an  interrogatory,  in  an  action  by  a  servant  against 
^^8  masters,  setting  out  verbatim  the  order  given  to  the  servant, 
^ates  a  fact,  and  not  an  evidentiary  fact.    p.  08. 

11'  Master  and  Servant. — Obvious  Dangers. — M'aniing. — A  mnster 
Is  not  required  to  warn  his  servant  against  obvious  dangers,    j).  OK. 
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From  Cass  Circuit  Court;  John  S.  Lairfj,  Judge. 

Action  by  Peter  ^Eellette  against  tlie  Indianapolis  North- 
ern Traction  Company  and  others.  From  a  judgment  for 
defendants,  notwithstanding  a  general  verdict  for  the  plain- 
tiff for  $8,000,  plaintiff  appeals.     Affirmed. 

M,  W infield  and  George  A.  Gamble,  for  appellant. 
J.  A.  Van  Osdol,  Myers  d-  Yarlott,  McConnell,  Jenkines, 
Jenkines  &  Stuart,  for  appellees. 

ITadley,  J. — Appellant  sued  appellees  for  injuries  re- 
ceived wliile  engaged  in  work  as  their  employe.  Trial  was 
had  and  a  general  verdict  returned  for  appellant,  together 
with  answers  to  interropratories.  T^pon  motion,  judgment 
was  rendered  for  appellees  upon  the  answers  to  interroga- 
tories, notwithstanding  the  general  verdict.  The  only  ques- 
tion we  shall  consider  is  this  ruling  of  the  court  below. 

The  complaint  is  in  two  paragraphs,  each  of  which  states 
that  appellant  was  employed  as  a  bridge  foreman  in  the  con- 
struction of  bridges  for  appellees;  that,  at  the  time  of  the 
injuries  complained  of,  appellant,  with  a  crew  of  men,  was 
constructing  a  bridge,  the  trestle  work  of  which  was  about 
thirty  feet  high ;  that  on  January  14,  1904,  while  said  bridge 
and  trestle  were  in  process  of  construction,  the  weather  be- 
came very  cold,  and  much  rain  had  fallen  the  day  before, 
on  account  of  which  the  ground  in  the  vicinity  of  the  trestle 
became  frozen,  and  the  timber  and  tools  used  in  the  construc- 
tion thereof  became  covered  with  ice,  causing  the  premises 
and  all  of  the  timbers,  tools  and  appliances  used  in  the  con- 
struction of  said  bridge  to  be  and  remain  in  a  slippery  con- 
dition, rendering  it  difficult  to  he  upon  and  about  said  bridge 
and  trestle,  and  to  handle  the  timbers  and  put  them  in  posi- 
tion, causing  such  tools  and  appliances  to  be  difficult  to 
handle,  altogether  causini?  it  to  be  hazardous  to  work  upon 
said  bridge  and  trestle  and  to  place  the  heavy  timbers  and 
other  materials  in  proper  position,  which  unsafe  and  hazard- 
ous condition  was  unknown  to  appellant  and  could  not  be 
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seen  by  him,  as  said  slippery  condition  was  hidden  from 
view  and  concealed  by  a  heavy  fall  of  snow ;  that  the  atten- 
tion of  appellees  was  called  to  said  unsafe  condition,  and 
that  it  was  hazardous,  on  that  account,  for  appellant  and 
the  crew  working  w^th  him  in  said  construction  to  work  in 
and  about  the  construction  of  said  bridge  and  trestle  at  that 
time;  that  appellees  ordered  that  appellant  and  his  crew 
proceed  in  the  work  of  constructing  said  bridge  and  trestle ; 
that  said  order  was  careless  and  negligent,  in  that,  as  afore- 
said, it  was  dangerous  to  appellant  and  others  working  with 
him  to  be  in  and  about  said  bridge,  using  the  tools  and  appli- 
ances, and  placing  the  heavy  timbers  in  position ;  that  while 
working  in  obedience  to  said  order  on  said  January  14, 
and  while  in  the  line  of  his  duty,  standing  upon  said 
bridge  and  upon  a  timber  that  was  being  moved  by  one  of 
the  men  working  with  him,  said  timber,  by  reason  of  the 
slippery  condition,  slipped  and  fell  and  precipitated  him  to 
the  ground  thirty  feet  below,  whereby  he  was  injured ;  that 
said  coemployes  were  working  upon  said  bridge  under  the 

• 

instructions  of  said  appellees;  that  said  order  and  instruc- 
tions were  negligent  and  careless,  in  that  appellees  should 
have  ordered  and  instructed  the  men  to  suspend  work  until 
tbe  ice  and  said  slippery  condition  had  been  removed ;  that 
said  acts  of  said  coemployes  were  in  obedience  to  said  in- 
structions and  not  otherwise,  and  by  reason  of  said  acts 
appellant  was  thrown  oft  the  bridge  and  injured ;  that  said 
Injuries  were  received  on  account  of  the  acts  of  said  coem- 
P%e8  while  thus  engaged  in  constructing  said  bridge,  acting 
^0  strict  obedience  to  the  orders  of  said  appellees. 

"^he  amended  third  paragraph  contains  substantially  the 
same  averments,  except  that  it  does  not  aver  that  appellant 
"^^d  no  knowledge  of  the  icy  and  slippery  condition,  Imt  it 
'"^H^rs  that  said  icy  and  slippery  condition  was  hidden  from 
^'^ew  by  the  snow,  and  also  that  appellant  obeyed  said  ordei' 
^^d  instructions  of  the  appellees  without  knowing  and  ap- 
Pi'eciating  the  dangers  and  hazards  in  prosecuting  the  work 
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under  the  conditions  that  existed  at  that  time,  and  that  the 
order  recited  in  the  first  paragraph  was  a  careless  and  neg- 
ligent order. 

The  answers  to  the  interrogatories  show  that  appellant 
had  been  in  the  employ  of  appellees  as  foreman  of  «,  crew  of 
l)ridge  carpenters,  engaged  in  the  construction  of  bridges, 
continuously  since  June,  1903;  that  he  had  charge  of  the 
construction  of  the  trestle  where  the  injury  was  sustained, 
the  men  under  him,  the  manner  of  doing  the  work  and  the 
method  of  handling  the  timber  in  constructing  the  bridge ; 
that  prior  to  January  14,  1904,  the  date  of  the  injury,  said 
employes  working  with  appellant  and  under  his  direction 
hoisted  and  stacked  on  top  of  said  trestle  lumber  and 
stringers;  that  at  the  time  said  lumber  and  stringers  were 
so  hoisted  they  were  covered  with  ice ;  that  there  was  a  slight 
rainfall,  followed  with  sleet,  snow  and  severe  cold  on  the 
afternoon  and  night  of  January  13,  1904;  that  appellant, 
with  other  members  of  his  crew,  was  working  in  the  locality 
of  said  trestle  on  January  13,  and  each  of  them,  on  said 
January  13,  knew  of  said  rainfall,  sleet  and  snow;  that  said 
sleet  and  snow  covered  the  timbers,  stringers  and  trestle,  and 
rendered  them  icy  and  slippery ;  that  said  icy  and  slippery 
condition  of  said  trestle  and  timbers  rendered  it  dangerous 
for  men  to  work  thereon  on  the  morning  of  January  14 ;  that 
tlie  icy,  slippery  and  dangerous  condition  of  the  trestle  and 
limbers  was  produced  solely  by  a  change  in  weather  condi- 
tions which  prevailed  on  the  afternoon  and  night  of  Januarj'^ 
13;  that  on  the  morning  of  January  14  the  thermometer  in- 
dicated zero  weather;  that  on  said  morning  two  of  the  em- 
])loyes,  before  going  to  work  on  the  trestle,  notified  appellant 
that  it  was  dangerous  to  work  thereon;  that  the  workmen, 
under  the  orders  of  the  appellant,  swept  the  snow  off  the 
trestle  before  attempting  to  put  the  stringers  in  position; 
that  appellant  a  short  time  before  his  injury  went  up  on 
to])  of  the  trestle;  that  when  he  reached  the  top  of  the  trestle 
\]w.  men  were  engaged  in  shifting  a  stringer  into  pasition; 
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that  said  stringer  at  the  time  was  covered  with  ice;  that 
appellant  upon  reaching  the  top  of  the  trestle  took  his  posi- 
tion on  the  stringer  that  was  being  shifted  into  position,  and 
his  injury  was  caused  by  the  slipping  and  falling  of  said 
stringer;  that  the  icy  and  slippery  condition  of  the  trestle 
and  timbers  thereon  was  open  and  obvious,  and  anyone  pos- 
sessing good  eyesight,  and  standing  on  the  top  of  said  trestle, 
could  readily  observe  this  condition  on  the  morning  of  ap- 
pellant's said  injury,  after  the  snow  was  removed;  that  ap- 
pellant and  appellees  had  equal  opportunity  of  knowing  the 
icy  and  slippery  condition  of  the  timbers  and  trestle,  and 
appellant  had  as  much  information  as  appellees  had  touch- 
ing the  condition  of  said  timbers  and  trestle  on  said  morn- 
ing, and  full  opportunity  of  knowing  of  such  condition  on 
said  morning,  and  the  liability  of  said  timbers  to  slip  and 
fall;  that  Hugh  Bronson,  appellees'  timekeeper  and  supply- 
man,  delivered  to  appellant  on  the  morning  of  January  14 
an  order  as  follows: 

**  There  are  no  new  orders.  The  old  order  still  stands. 
Go  ahead  and  push  the  work  on  the  trestle  on  the 
island. ' ' 

That  said  Hugh  Bronson  had  been  in  the  habit,  prior  to 
said  January  14,  of  bringing  out  from  the  headquarters  of 
the  appellee  the  orders  as  to  what  the  appellant  and  the  men 
^der  him  should  do  on  each  day ;  th?it  prior  to  this  time 
Wellant  had  never  constructed  a  trestle  in  midwinter; 
that  the  laying  of  stringers  on  said  trestle  on  said  morning 
^^  attended  with  extraordinary  hazard ;  that  appellant  had 
not  been  upon  the  trestle  on  the  morning  of  January  14  be- 
™^6  the  time  he  was  injured,  and  had  been  upon  the  trestle 
^  than  a  minute  when  he  received  the  injury. 

^he  rules  governing  the  force  and  effect  of  the  answers  to 
^^^^^fogatories,  when  interposed  as  a  nullification  of  the  gen- 
eral verdict,  are  so  well  established,  and  the  authori- 

1-  ties  so  numerous  and  well  known,  that  it  would  be 
unprofitable  to  recite  them  here.    By  the  general  ver- 
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diet  in  this  ease  every  material,  well-pleaded  fact  of  the 
complaint  was  found  to  be  tnie.  But  if  the  answer  to  an  in- 
terrogatory contradicts  an  averment  of  the  complaint,  such 
answer  must  be  taken  as  the  correct  expression  of  the  jury. 
The  basis  of  appellant's  action  is  that  the  dangerous  con- 
dition of  the  place  of  work  was  a  latent  or  hidden  one,  and 
appellees,  by  a  special,  negligent  order,  directed  ap- 

2.  pellant  into  the  danger.  It  is  shown  by  the  com- 
plaint and  answers  to  the  interrogatories  that  the  in- 
jury was  caused  by  the  icy  and  slippery  condition  of  the 
timbers  and  tools;  that  this  dangerous  condition  was  oc- 
casioned by  the  inclement  weather,  and  not  by  any  act  of 
omission  or  commission  of  appellees ;  that  appellant  knew  of 
the  rain,  sleet,  snow  and  the  low  temperature,  and  knew 
that  when  the  timbers  w^ere  hoisted  to  the  top  of  the  trestle 
they  were  covered  with  ice.  The  master  is  not  required  to 
be  the  eyes  and  ears  of  the  servant,  but  the  servant  must  use 
the  senses  with  which  he  is  endowed  by  nature  {Day  v. 
Cleveland,  etc.,  R.  Co,  [1394],  137  Ind.  206;  Griffin  v.  Ohio 
etc.,  R.  Co,  [1890],  12*4  Ind.  326,  and  cases  cited),  and  must 
take  cognizance  of  the  laws  of  nature  (Fay  v.  Chicago,  etc, 
R.  Co,  [1898],  72  Minn.  192,  75  N.  W.  15;  Louisville,  etc., 
R,  Co,  V.  Kemper  [1897 1,  147  Ind.  561). 

It  is  the  employe's  duty  to  observe  what  is  obvious  and 
raaj'^  be  readily  seen  or  known.     He  is  not  required  to  in- 
spect or  search  for  hidden  defects  or  dangers.     That 

3.  is  the  master's  duty,  and  he  has  the  right  to  rely  upon 
the  master's  performance.     lie  has  also  the  right  to 

rely  upon,  the  master's  superior  knowledge  as  to  these  mat- 
ters.    3/.  Rnmely  Co,  v.  Myer  (1907),  40  Ind.  App.  460. 

But  in  the  case  before  us  it  was  as  well  known  to  the  ap- 
pellant an  to  the  appellees  that  rain  and  sleet  followed  by 
ztM'o  t(^niperature  would  cover  timber,  tools  and  ap- 

4.  plianres,  as  well  as  everytliing  else  exposed  to  it,  with 
ice,   nnd  that  such  matei'ials   when  so  covered   wen* 

lirible  to  slip  and  slide  when  handled.     These  are  the  results 
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of  the  la\TO  of  nature  known  to  everyone  of  ordinary  in- 
telligence.    As  to  these  matters,  the  master  could  have  no 
knowledge  superior  to  appellant's,  and  the  latter  had  no 
right  to  rely  upon  it.     If  the  ice  was  thereafter  cov- 

5.  ered  with  snow,  it  could  not  be  said  to  be  hidden  or 
latent  to  one  who  had  knowledge  of  the  sequence  of 

the  weather  conditions  and  changes.     But,  aside  from  this, 
the  jury  found  that  the  icy,  slippery  and  dangerous  con- 
dition of  the  timbers  on  the  trestle  was  open  and 

6.  obvious;  that  one  possessing  good  eyesight  could 
readily  observe  this  condition  when  the  snow  was  re- 
moved. The  snow  was  removed  when  he  stepped  upon  the 
trestle.  The  ice  was  under  him,  around  and  about  him 
everywhere.  He  could  not  look  for  a  footing  without  seeing 
iee.  It  required  no  peering  inspection  or  search  to  reveal  it. 
The  most  casual  glance  would  discover  it  as  fully  and  com- 
pletely as  an  hour's  examination.  At  that  moment,  he  had 
all  of  the  knowledge  of  the  conditions  that  the  master  could 
have  had,  and  with  this  knowledge  he  proceeded  with  the 
work.  The  general  rule  is  that  where,  as  here,  the  condi- 
tions are  not  complex  and  the  circumstances  such  as  to  be 
easily  comprehended,  an  employe,  who  knows  the  facts,  con- 
ditions and  circumstances,  is  bound  and  conclusively  pre- 
^^inied  to  know  the  dangers  arising  therefrom,  and  if,  after 
siich  knowledge,  he  continues  in  such  work,  he  is  held  to  have 
assumed  the  risks  thereby  incurred,  and  if  he  is  thereby  in- 
jured  the  master  is  not  liable.  M.  Rumely  Co.  v.  Myer, 
*«P'-a;  Kane  v.  St.  Louis,  etc.,  E.  Co.  (1905),  112  Mo.  App. 
J50,  87  S.  W.  571;  Shea  v.  Kansas  City,  etc.,  R.  Co.  (1898), 
^^Mo.  App.  29;  Murphy  V.  Grand  Tru7ik  R.  Co.  (1904),  73 
^^'-  H.  18,  58  Atl.  835;  English  v.  Chicago,  etc.,  R.  Co. 
fl885),  24  Fed.  906;   Shaver  v.  Home  Tel.  Co.  (1905),  36 

^^^^'  App.  233,  114  Am.  St.  373;   Jenney  Electric,  etc.,  Co. 

^'  ^hirphy  (1888),  115  Ind.  566;   Louisville,  etc.,  R.  Co.  v. 

^^^rlford  (1889).  117  Iml.  265;    Loimvillp,  etc.,  R.  Co.  v. 

^^^nper,  supra;   Fay  v.  Chicago,  etc.,  R.  Co.,  supra.     It  is 
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not  the  case  of  a  servant  compelled  to  act  in  an  emergency. 
There  was  nothing  to  prevent  him  from  exercising  calm, 
deliberate  judgment.  He  was  the  foreman  in  full  charge 
of  the  men  and  the  work.  His  orders  were  to  go  ahead  with 
the  work  on  the  island;  the  particular  place  and  manner 
and  method  of  the  work  were  left  to  him. 

It  is  urged,  that,  since  he  suffered  the  injury  in  less  than 
a  minute  after  he  reached  the  top  of  the  trestle,  he  had  no 
time  to  observe  conditions  and  determine  what  to  do.  As 
we  have  seen,  it  took  no  time  to  observe  conditions,  and  that 
he  took  no  time  to  deliberate  upon  his  course  of  action  was 
no  fault  of  appellees'.    As  a  limitation  to  the  general 

7.  rule  before  mentioned,  it  is  the  law  that  where  the 
master  commands  the  servant  to  sro  into  a  dangerous 
place  and  perform  a  dangerous  task,  or  use  a  defective  tool, 
at  a  particular  time  in  a  particular  way,  leaving  the  latter 
no  discretion  as  to  the  time  or  manner  of  his  performance, 
the  servant  may  rely  upon  the  command  of  the  master  at 
the  master's  risk,  and  not  be  put  to  the  alternative  of  either 
quitting  the  employment  or  incurring  danger  at  his  own 
risk,  unless  the  danger  is  so  glaring  and  extreme  as  to  be 
apparent  to  anyone,  and  one  that  a  prudent  man  would  not 
incur.     English  v.  Chicago,  etc.,  /?.  Co.,  supra. 

In  the  case  of  Jenney  Jjlectric,  etc.,  Co.  v.  Murphy,  supra, 
the  C(mrt  say:  •* Where  an  employ'er  commands  his  em- 
ploye, whom  he  assumes  to  direct,  to  use  a  defective  imple- 
ment in  a  particular  way,  leaving  the  latter  no  discretion 
as  to  the  time  or  manner  of  its  use,  the  employe  may  rely 
upon  the  superior  knowledge  and  experience  of  the  em- 
ployer, unless  the  defect  is  so  jrlaring  and  extreme  as  to 
make  the  danger  of  using  the  utensil  apparent  to  any  one. 
On  the  other  hand,  when  an  employe  has  within  his  own  con- 
trol the  manner  of  using  an  obviously  defective  tool,  and  the 
means  of  securing  safety,  if  he  choases  to  employ  them,  if  he 
neglects  the  means  of  security  to  himself  he  elects  to  take 
the  risk.     In  such  a  case,  it  cannot  in  reason  be  said  that  the 
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employe  has  acted  upon  the  (jonfideuce  reposed  in  tlie  em- 
ployer, and  thftt  he  is,  theroftire,  entitled  to  remuneration.'* 
It  is  insisted  by  the  appellant  that  his  case  (^oines  ^athin 
the  rule  of  special  direction.     But  his  complaint  does  not 
8up|>ort  this  theory.     The  averment  of  the  complaint 

8.  upon  this  point  Is  **that  defendants  ordered  and  di- 
rected that  plaintiff  and  his  crew  proceed  in  the  work 

of  eonstructinpr  said  brid»?e  and  trestle."  This  order  is  of 
the  broadest  g'^neral  character.  There  is  no  attempt,  by 
other  averments,  to  show  that  this  order,  either  by  its  terms 
<»r  by  implication,  was  a  specific  <lirection  to  appellant  on 
that  morningr  to  go  upon  the  trestle  and  place  the  stringers 
in  position.  It  was  not  a  direction  to  ^o  upon  the  trestle  at 
all.  It  could  as  well  have  been  construed  as  a  direction  to 
ftccnmulate  and  prepare  the  timbers  upon  the  ^fi^round  or  do 
any  other  work  that  might  be  done  with  safety.  But  it  is 
uraed  that  the  jury,  by  its  answers  to  interrogatories, 

9.  found  that  the  order  on  that  morning  was  a  specific 
direction  to  go  upon  the  trestle  and  place  the  stringers 

in  position.     Three  interrogatories  were  submitted   to  the 
jury  &s  to  what  th^  order  was  that  was  given  to  appellant 
on  the  morning  of  the  injury.     Two  of  them  asked  if  the 
order,  in  substance,  was  that  plaintiff  and  the  men  under 
him  should  proceed  that  morning  to  the  top  of  the  trestle 
flnd  put  the  stringers  in  position?     To  which  the  jury  an- 
s^Ye^ed  ''Yes."     The  other  asked  the  jury  to  set  out  the 
order  in  full,  which  the  jury  did  as  follows:     "There  are 
no  new  orders.     The  old  order  still  stands.     Go  ahead  and 
pufih  the  work  on  the  trestle  on  the  island."  Other  interrog- 
atories showed  that  some  two  or  three  days  before  the  acci- 
dent, Horace  D.  Hanford  had  said  to  appellant,  in  reply 
to  appellant's  request  for  orders  as  to  other  work:     "No, 
you  keep  on  at  that  work.     I  want  you  to  get  it  done  as 
qnickly  as  powible.     I  want  yon  to  hurry  it  up.     Keep  work- 
^'^  at  the  trestle  on  the  island.    Push  the  work." 
Vol.  45—7 
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It  is  urged  against  the  interrogatory  that  sets  out  the 

order,  that  it  is  the  finding  of  an  evidentiary  fact.     We  do 

not  so  construe  it.     The  fact  that  a  certain  order  was 

10.  given  was  averred,  and  whether  such  an  order  was 
given  was  a  fact  to  be  found.     And  setting  out  the 

order  in  totidem  verbis,  where  the  language  is  clear  and 
imambiguous,  is  surely  as  much  a  finding  of  fact  as  to  set 
out  the  substance  or  its  import,  which  involves  a  conclusion. 
The  order,  therefore,  as  averred  and  found  by  the  jury,  was 
not  an  order  to  do  a  specific  thing  at  a  specified  time  and  in 
a  specified  manner.     It  was  a  general  order  to  perform  a 

general  work  in  a  manner  to  be  chosen  by  the  appel- 
9.     lant.     It  did  not  preclude  him  from  exercising  his 

own  discretion.  The  character  of  the  work  and  the 
manner  and  method  of  doing  it  were  left  to  him,  and  when 
he  went  upon  the  trestle,  and,  with  full  knowledge  of  the 
conditions,  directed  the  moving  of  the  stringers,  and  took 
his  position  on  the  stringer  that  was  being  moved,  knowing 
it  was  covered  with  ice,  he  assumed  all  the  risks  attendant 
upon  the  kind  of  work  and  the  manner  and  method  of 
doing  it. 

It  is  also  suggested  that  appellees  were  negligent  in  not 
warning  appellant  of  the  danger  and  ordering  him  to  cease 

work.    As  we  have  already  seen,  the  danger  was  open 

11.  and  obvious.     The  master  is  not  required  to  warn  the 
servant  of  a  danger  that  is  open  and  obvious  to  the 

senses  and  can  be  appreciated  and  understood  by  any  one  of 
ordinary  intelligence.  Foster  v.  Bemis  Indianapolis  Bag  Co. 
(1904),  163  Ind.  351;  Atlas  Engine  Works  v.  Randall 
(18S5),  100  Ind.  293,  50  Am.  Rep.  798;  Whitcomh  v.  Stand- 
ard Oil  Co.  (1899),  153  Ind.  513;  1  Labatt,  Master  and 
Serv.,  §238. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Watson,  Rabb,  Roby  and  Comstock,  JJ.,  concur. 

Myers,  J.,  did  not  participate. 
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Hill  et  al.,  Executors,  v.  Hill. 

[So.  6.851.     tnied  January  4,  1910.] 

I.  Pabent  and  Child. — Services. — Contracts, — Parents  are  liable 
to  their  children  where  services  were  performed  under  an  express 
contract  to  pay  therefor,  or,  where  the  circumstances  show  the 
pareuts*  purpose  to  pay,  and  the  children's  expectation  to  re- 
ceive pay,  therefor,    p.  100. 

-  Vasest  and  Child. — Services. — Contracts, — Evidence. — Evidence 
showing  that  a  daughter  told  her  father  that  she  was  not  satis- 
fied, whereupon  he  told  her  he  could  do  better  for  her  at  home 
than  she  could  do  "out  in  the  world,"  and  that  she  would  be  well 
paid  for  all  she  did  there,  8upi)orts  a  Judgment  rendered  for 
services  under  an  express  contract    p.  100. 

3.  A^FZAi.— 'Weighing  Evidence. — On  appeal  the  evidence  most 
favorable  to  appellee,  though  contradicted,  will  be  considered  as 
true.   p.  101. 

4.  Appeal.— JBrrcmcott*  Instructions. — Curing  hp  Interrogatories. — 
Erroneous  instructions  given  may  be  shown  to  be  harmless  by  the 
answers  to  the  interrogatories  to  the  jury.    p.  101. 

From  Dearborn  Circuit  Court;    William  H.  Bainbridge, 

Special  Judge. 

Action  by  Mary  E.  Hill  against  Minerva  Hill  and  others, 
as  executors  of  the  will  of  Abram  Hill,  deceased.  From  a 
judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

Givan  &  Oivan  and  McMullen  &  McMullenSy  for  appel- 
lants. 

Thomas  S.  Cravens,  John  11.  RuHse  and  James  W.  Noel, 
ior  appellee. 

Per  Curiam. — Appellee  filed  a  claim  against  the  estate 
^'f  her  deceased  father,  represented  by  appellants  as  execu- 
tors of  the  will,  for  services  rendered  as  housekeeper  for  him 
during  his  life,  averring  that  the  services  were  rendered  \m- 
^er  an  express  agreement  on  his  part  to  pay  therefor.  There 
^vas  a  jury  trial,  resulting  in  a  verdict  in  appellee's  favor, 
^^d  with  the  general  verdict  answers  were  returned  by  the 
JUPy  to  certain  interrogatories  propounded  to  them. 
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The  questions  presented  by  the  appeal  arise  on  the  over- 
ruling of  appellants'  motion  for  judgment  in  their  favor  on 
the  answers  to  the  interrogatories  and  motion  for  a  new  trial. 

As  we  understand  appellants'  contention  in  support  of 

their  motion  for  judgment  on  the  answer  to  interrogatories, 

it  is  that  such  answers  affirmatively  show  that  appel- 

1.  lee,  during  all  of  the  time  the  services  charged  for 
were  rendered,  was  a  member  of  her  father's  family, 

and  that  therefore  there  could  be  no  legal  right  to  recover 
for  the  services  rendered,  even  though  an  express  contract  to 
pay  for  them  was  shown.  This  is  not  the  law.  Where  per- 
sons are  living  together  as  members  of  the  same  family,  and 
sustain  to  each  other  the  relation  of  parent  and  child,  there 
may  be  a  liability  to  pay  for  services  on  the  one  hand,  or 
for  board  and  lodging  on  the  other,  if  there  be  an  express 
contract  so  to  do ;  or  if,  notwithstanding  such  relationship, 
the  services  were  rendered  or  the  board  and  shelter  fur- 
nished under  such  circumstances  as  show  that  there  was  a 
purpose  on  one  hand  to  pay  therefor  and  an  expectation  on 
the  other  that  it  would  be  paid  for.  The  answers  to  inter- 
rogatories are  not  in  conflict  with  the  general  verdict.  They 
affirmatively  show  that  the  services  were  rendered  under  a 
contract  between  the  parties  by  which  appellee  was  to  be 
paid  therefor. 

A  vast  number  of  questions  are  raised  and  discussed  in 
appellants'  brief,  on  the  action  of  the  court  below  in  over- 
ruling appellants'  motion  for  a  new  trial.  As  to  the  ad- 
mission or  exclusion  of  evidence,  we  have  carefully  exam- 
ined the  record,  and  find  no  reversible  error  in  the  action  of 
the  court  in  ruling  upon  the  evidence. 

The  reason  for  a  new  trial  most  earnestly  pressed  upon 
our  consideration  is  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  and  we  are  cited  to  the  cases  of 

2.  Brown  v.  Yaryan  (1881),  74  Ind.  305,  Hays  v.  Mc- 
Connell  (1873),  42  Ind.  285,  McClure  v.  Lenz  (1907), 

40  Ind.  App.  56,  Zimmerman  v.  Zimmerman    (1889),  129 
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Pa.  St.  229, 15  Am,  St.  720,  and  Dodson  v.  Mc Adams  (1887), 
96  N.  C.  149,  2  S.  E.  453,  60  Am.  Rep.  408,  in  support  of 
such  contention.  There  is  a  marked  distinction  between 
this  case  and  the  cases  cited.  In  this  case,  there  was  the 
direct  and  positive  testimony  of  one  witness  that  in  1889, 
at  a  time  when  appellee  was  proposing:  to  leave  her  father 
and  go  into  the  milliner>^  business  for  herself,  decedent  said 
to  her :  '  *  Elizabeth,  are  you  not  satisfied  ? ' '  And  she  said : 
''No,  father,  I  am  not."  He  thereupon  said:  ** Elizabeth, 
I  can  do  better  for  you  at  home  than  you  can  do  out  in  the 
world  making  your  own  way ;  you  will  be  well  paid  for  all 
you  do  here." 

In  considering  this  question,  this  court  must  treat  this 
evidence  as  absolutely  true,  however  much  it  may  be  in  con- 
flict with  other  statements  made  by  the  witness,  or 

3.  with  the  testimony  of  other  witnesses,  or  with  facts 
and  circumstances.     The  evidence  shows  that  appelleo 

continued  to  stay  with  her  father  until  his  death.  The  jury 
was  authorized  to  infer  from  this  circumstance  that,  by  the 
statement  of  her  father,  she  was  induced  to  stay,  and  was 
thus  justified  in  finding  the  existence  of  an  express  contract 
to  pay  for  the  ser\^ices. 

It  Ls  urged  also  that  the  court  erred  in  giving  to  the  jury 
instructions  four  and  five,  asked  by  appellee.  Instruction 
four  is  not  susceptible  of  the  construction  given  to  it  by  ap- 
pellants, and  we  find  no  objection  to  it. 

The  objection  to  instruction  five  is  directed  to  the  lan- 

iruage:    "If  you  find  from  a  preponderance  of  the  evidence 

that  Abram  Hill  had  promised  the  plaintiff  to  coiii- 

4.  pensate  her,  or  in  not  permitting  her  to  leave,  that 
she   would  be  compensated    for   any   services,''   oU\ 

Whatever  objectionable  feature  there  may  be  to  this  instruc*- 
tion,  it  is  rendered  harmless  bv  the  answers  returned  bv  the 
jury  to  the  interrogatories,  in  which  it  found  that  there  was 
an  express  ajrreement  made  by  the  decedent  to  pay  the  ap- 
pellee for  her  services. 
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We  are  iinable  to  find  any  reversible  error  in  the  record 
presented  in  this  case. 

The  judgment  of  the  court  below  is  affirmed. 


Cathcart  v.  New  Durham  Township  of 

Laporte  County. 

[No.  G,609.    Filed  January  4,  1910.] 

1.  Replevin. — Road  Tools, — Township  Trustees. — Road  8up€rt>is- 
ors. — A  township  trustee,  so  long  as  there  Is  a  legal,  qualified  and 
acting  road  supervisor,  cannot,  on  behalf  of  his  township,  main- 
tain an  action  in  replevin  to  recover  possession  of  the  road  tools 
and  other  effects  belonging  to  such  supervisor's  district,    p.  103. 

2.  Highways. — Supervisors. — Changing  Boundaries  of  District. — 
The  mere  change  of  boundaries  of  the  road  districts  in  a  town- 
ship does  not  vacate  the  office  of  road  suijervisor,  of  one  of  such 
districts,  where  the  supervisor  still  resides  in  such  district, 
p.  103. 

From  Laporte  Circuit  Court ;  John  C.  Richter,  Judge. 

Action  by  New  Durham  Township  of  Laporte  County,  by 
Hiram  B.  Herrold,  trustee,  against  Herbert  Cathcart.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Frank  E.  Osborn,  W.  A.  McVey  and  Lee  L.  Osborn,  for 
appellant. 

Weir,  Weir  &  Darroiv,  for  appellee. 

Hadley,  J. — Appellee  Ilerrold  was  trustee  of  New  Dur- 
ham to^^TLship,  Laporte  county.  Appellant  was  road  super- 
visor of  road  district  number  four.  In  May,  1899,  Herrold 
redistricted  his  township  for  road  purposes,  whereby  the 
l>()undaries  of  district  number  four  were  changed,  but  appel- 
lant was  left  a  resident  of  district  num))er  four,  and  ^vith 
no  other  acting  or  (iiialified  supervisor  therein.  Thereafter, 
the  trustee  conceiving  that  the  change  of  the  boundaries  of 
district  number  four  had  ousted  appellant  from  his  office, 
jtnd  that  there  was  therefore  a  vacancy,  appointed  one 
Winters  to  flu?  oflfie*'  of  road  supervisor  for  district  number 
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four,  and  he  duly  qualified.  Herrold  then  deniunded  that 
appellant  turn  over  to  liim  the  books,  papers  and  tools 
pertaining  to  the  office,  on  the  theory  that  he  (Cathcart) 
was  no  longer  road  supervisor,  and  therefore  not  entitled 
longer  to  hold  them.  This  demand  was  refused.  Appellee* 
then  brought  suit  to  replevin  the  property,  on  the  theory 
that  the  township  was  the  owner  of  the  property  and  entitled 
to  the  possession  thereof. 

The  question  is  presented  whether  the  suit  is  properly 

brought,  it  being  in  the  name  of  the  township  by  appellee 

as  trustee.    There  may  be  some  virtue  in  this  conteii- 

1.  tion  (Mcllwaine  v.  Adams  [1874],  4(>Ind.  580;  State, 
ex  rel,  v.  Wilso7i  [1888],  113  Ind.  501;  Vogel  v. 
Brawn  Tp,  [1887],  112  Ind.  299;  Vogel  v.  Brown  School 
Tp.  [1887],  112  Ind.  317),  but  it  is  not  necessary  for  us  to 
decide  this  question,  as,  under  the  facts  stated,  it  is  clear  that 
appellee  ought  not  to  recover.  Under  J5S6839-6847  Burns 
1901,  Acts  1883,  p.  62,  §§25-33,  the  road  supervisor  is  made 
the  custodian  and  held  responsible  for  the  care  and  safe-keei)- 
i^g  of  the  property  pertaining  to  his  office,  and  is  required, 
at  the  expiration  of  his  term,  to  turn  the  same  over  to  his 
succe&sor  in  office ;  and,  as  long  as  there  was  a  legal,  ciualified 
and  acting  road  supervisor  of  the  district,  who  was  prop- 
erly discharging  the  duties  of  his  office,  the  township  tinistee 
had  no  right  to  the  possession  of  the  property,  and  conse- 
quently could  not  maintain  a  suit  in  replevin  therefor. 

In  this  case  the  appellant  was  the  legal  road  supervisor. 

^t  was  shown  that  he  was  duly  appointed,  that  he  duly 

qualified,  and  that  liis  term  had  not  expired.     The 

2-  mere  change  of  the  boundaries  of  his  district,  so  lon^ 
as  it  left  him  within  its  limits  as  changed,  did  not 
oust  him  from  his  office.  We  do  not  hold  that  by  redistrict- 
i^gj  and  consequently  abolishing,  his  road  district,  appellee 
"^?ht  not  have  vacated  the  office  of  appellant,  as  tliis  is  not 
t"6case  here.  His  district  was  not  abolished,  only  the  bound- 
aries were  changed.     District  number  four  still  remained. 
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Appellant  remained  a  resident  of  it,  and  his  ntatufi  as  road 
super\''isor  of  district  number  four  was  not  changed,  and  he 
was  entitled  to  the  possession  of  the  property  sought  to  be 
recovered,  so  long  as  he  continued  in  his  oflfiee  and  in  the 
proper  discharge  of  the  duties  thereof. 

Judgment  r*eversed,  with  instructions  to  grant  a  new  trial. 


Lewis  v.  Hershey,  Administrator. 

[No.  «;,r)8r>.    Filed  Jauuary  4,  1910.] 

1.  Bastabdy. — Title  to  Money  Recovered, — Parent  and  Child. — The 
money  recovered  in  a  bastardy  proceed! nj?  belODgs  to  the  child 
and  must  be  iiped  for  its  benefit,    p.  106. 

2.  Bastardy. — Recovery  for, — Ine  of  Money, — Trusts. — Money  can 
be  recovered  in  a  bastardy  case  only  for  the  siipiK)rt  of  the  child, 
and  the  mother  ordinarily  becomes  its  trustee  for  the  use  of  the 
child,    p.  106. 

3.  Bastardy. — Rccoiery  for. — Trusts. — Notice, — One  who  know- 
ingly borrows  money  recovered  in  a  bastardy  case  thereby  be- 
(•omes  a  trustee  of  such  money,  and  is  liable  to  such  child, 
p.  106. 

4.  Bastardy. — Recovery, — Rights  of  Child, — An  Ulegitimate  child, 
by  its  next  friend,  may  maintain  an  action  for  money  recovered 
for  its  benefit  and  improi^erly  used.    p.  107. 

5.  Trusts. — Limitation  of  Actions. — Bastardy. — Money  Recovered. 
— Where  the  father  of  a  daughter  who  recovered  a  sum  of  money 
in  a  bastardy  case,  borrowed  such  money,  Icnowing  of  such  recov- 
ery, he  thereby  becomes  a  trustee  of  such  money,  and  the  statute 
of  limitations  does  not  begin  to  run  against  an  action  therefor  by 
such  child  until  after  his  clear  and  unequivocal  repudiation  of 
such  trust,    p.  108. 

6.  Limitation  of  Actions. — Infants. — Statutes, — ^Infants  have  two 
years  after  attaining  twenty-one  years  of  age  in  which  to  main- 
tain actions  which  would  ordinarily  have  been  barred  ($298 
Burns  1908,  §296  R.  S.  1881).  and  if  the  defendant  dies  during 
such  two-year  period,  the  time  is  extended  eighteen  months  from 
the  time  of  death,  less  the  unexpired  portion  of  such  two-year 
period  (ftSOO  Burns  1908,  §298  R.  S.  1881).    p.  109. 

7.  Bastardy. —  Trusts. —  Interest, —  Parent  and  ChUd. —  One  who 
Icnowlngly  borrows  money  recovered  for,  and  belonging  to,  a  bas- 
tard child,  and  who  commingles  such  money  with  his  own,  for  his 
own  use,  is  liable  for  such  money  ana  mterest  thereon,  but  where 
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8»ch  child  was  a  member  of  the  borrower's  family,  interest  will 
be  oompnted  from  the  time  such  child  ceased  to  be  a  member  of 
the  family,  p.  109. 
8.  Faxest  and  Child. — Grandparents. — Orandchildren, — ^^ervices. 
—Id  the  absence  of  ii  contract  a  grandparent  is  not  entitled  to 
compensation  for  caring  for  his  grandchild  who  is  a  member  of 
his  family,    p.  110. 

From  Tippecanoe  Circuit  Court ;  R.  P.  De  Hart,  Judge. 

Action  by  Mattie  Lewis  against  William  H.  Hershey,  as 
adminigtrator  of  the  estate  of  Daniel  Buck,  deceased.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Haywood  &  Burnett,  for  appellant. 
CddweU  &  Caldwell,  for  appellee. 

Watson,  J. — The  plaintiff  filed  her  claim   against  the 
estate  of  said  decedent  for  $390  and  interest  thereon  from 
January  9,  1885,  alleging  in  the  first  paragraph  that  said 
sum  was  lent  to  said  decedent  by  Lucy  Buck,  mother  of 
claimant,  on  said  date;   that  Lucy  Buck  died  on  December 
22, 1886,  and  no  administration  was  had  on  her  estate ;  that 
said  sum  is  due  and  unpaid.     The  second  paragraph  alleges 
that  Lucy  Buck,  mother  of  claimant,  departed  this  life  De- 
cember 22,  1886,  leaving  claimant  as  the  sole  heir ;   that  no 
administration  was  had  on  said  decedent's  estate;   that,  at 
tte  time  of  her  death,  Daniel  Buck,  now  deceased,  was  in- 
debted to  her  in  the  sum  of  $390  for  money  had  and  re- 
('eived;  that  said  Daniel  Buck  tTl?teby  became  indebted  to 
this  claimant  for  said  sum  of  $390  and  interest.    Both  para- 
graphs allege  that  claimant  became  twenty-one  years  old  on 
January  11,  1904,  and  that  Daniel  Buck  died  on  June  — , 
1905.    To  the  first  paragraph  appellee  filed  a  set-off,  alleg- 
ing that  claimant  was  indebted  to  the  estate  in  the  sum  of 
$50.  funeral  expenses  of  Lucy  Buck,  and  $25,  medical  bill 
for  her  last  illness,  both  having  been  paid  by  Daniel  Buck, 
deceased.     The  cause  was  tried  by  the  court,  a  finding  made 
for  appellee,  on  which  judgment  was  rendered,  from  which 
this  appeal  is  prosecuted. 
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The  record  disclosed  that  claimant  is  an  illegitimate  child, 
and  for  her  maintenance  and  support  her  mother,  Lucy 
Buck,  instituted  a  bastardy  proceeding  against  Edwin  Dill, 
and  on  October  29,  1883,  she  recovered  judgment  against 
said  Dill  for  $500;  that  out  of  said  $500  she  paid  her  at- 
torneys $100,  and  turned  over  to  her  father,  Daniel  Buck, 
$390,  no  part  of  which  was  ever  paid  to  either  Lucy  Buck  or 
to  claimant.     This  claim  is  predicated  and  was  tried 

1.  on  the  theory  that  money  so  received  belonged  to  Lucy 
Buck,  deceased,  and  it  was  necessary  to  show  that  this 

claimant's  rights,  if  any,  came  by  reason  of  being  the  heir  of 
decedent.  Bastardy  proceedings,  under  our  statute,  are  for 
the  maintenance  and  support  of  the  child  so  unfortunate 
as  to  be  thus  born,  and  for  no  other  purpose.  True  it  is 
that  the  money  is  paid  over  to  the  mother,  but  it  is  for  the 
support  and  maintenance  of  her  bastard  child.  Beeman  v. 
^Statcy  ex  rel.  (1839),  5  Blackf.  165;  Hunter  v.  State,  ex  rel. 
(1843),  6  Blackf.  383;  Marlett  v.  Wilson's  Executor  (1868), 
30  Ind.  240;  Can  field  v.  State,  ex  rel.  (1877),  56  Ind.  168. 

If  the  child  be  still-born,  then  there  can  be  no  recovery  for 

support.     Canfield  v.  State,  ex  rel,,  supra.    It  is  also  true, 

that  if  the  bastard  child  should  die  after  judgment 

2.  had  been  rendered,  on  a  showing  of  this  fact  to  the 
court  rendering  judgment  and  before  the  expiration 

of  the  time  limited  for  the  payment  of  said  judgment,  the 
court  may  make  such  reduction  thereof  as  is  just.  §1031 
Burns  1908,  §996  R.  S.  1881.  The  mother  becomes  the  trus- 
tee  of  the  money  so  received  for  her  infant  child,  unless 
**she  bo  dead  or  an  improper  person  to  receive  the  same." 
§1027  Burns  1908,  §992  R.  S.  1881 . 

It  is  .shown  by  one  of  the  attorneys  for  the  relatrix  in  the 

bastardy  proceedings  that  Lucy  Buck  and  Daniel  Buck  had 

some  kind  of  an  understanding  or  agreement  as  to  this 

3.  money,  and  thereafter  Lucy  Buck  gave  a  check  on  the 
Powler-Chase  Bank  to  Daniel  Buck  for  $390  of  the 

money  so   received  }\v  her  in   said   proeeedings,   and  said 
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Daniel  Buck  indorsed  said  check  and  received  said  $390. 
Decedent  took  this  money  under  an  arrangement  between 
liimself  and  Lucy  Buck,  the  mother  of  claimant,  **  whereby 
the  father  wanted  to  take  Lucy's  money  and  keep  it,  or  use 
it  for  her,  or  keep  it  for  her,  and  use  it  in  the  purchase  of 
land."  He  thereby  became  the  trustee  of  said  $390  for  said 
claimant,  instead  of  for  her  mother,  and  for  which  his 
estate  is  liable. 

Unlike  many  cases,  where  the  question  as  to  whether  a 
trust  exists,  the  money  over  which  this  dispute  arose  was 
tnist  money,  created  so  by  statute,  regardless  of  whether  the 
mother  or  grandfather  held  it.     This  is  certainly  true,  when 
he  took  it,  as  he  did,  with  full  knowledge  of  the  facts  as  to 
the  source  from  whence  it  came.     He  was  merely  the  cus- 
todian of  the  money.     Kane  v.  Bloodgood  (1823),  7  Johns. 
Ch.  90,  11  Am.  Dec.  417;    Brown  v.  Maplcwood  Cemetery 
^m,  (1902),  85  Minn.  498,  89  N.  W.  872;   Taylor  v.  Ben- 
ham  (1847),  5  How.  (U.  S.)  •233,  12  L.  Ed.  130.    In  the 
case  of  Kane  v.  Bloodgood,  supra,  Chancellor  Kent  said: 
Every  person  who  receives  money  to  be  paid  to  another,  or 
^0  be  applied  to  a  particular  purpose,  to  which  he  does  not 
apply  it,  is  a  trustee,  and  may  be  sued  either  at  law  for 
money  had  and  received,  or  in  equity,  as  a  trustee,  for  a 
breach  of  trust. ' ' 

This  claimant,  by  a  next  friend,  prior  to  becoming  twenty- 
one  years  of  age,  could  have  recovered  this  money  from  de- 
cedent.    In  the  case  of  State,  ex  reL,  v.  Christian 
4.    (1897) ,  18  Ind.  App.  11,  May  Cecil,  a  bastard  child  of 
fifteen  years  of  age,  instituted  the  action  to  recover 
the  $400  that  had  theretofore  been  recovered  by  her  mother, 
Martha  Knapp,  from  Samuel  K.  Cecil,  who  was  adjudged 
her  father,  and  said  sum  was  recovered  in  said  proceedings 
from  him  for  her  support  and  maintenance.    The  money  was 
paid  to  the  clerk  of  the  Delaware  Circuit  Court  by  said 
putative  father  and  Archibald  Knapp,  who  was  wrongfully 
?iven  a  certificate,  showing  him  to  be  the  guardian  of  May 
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Cecil,  by  defendant  Christian  as  clerk  of  the  Hamilton  Cir- 
cuit Court,  when,  in  fact,  no  such  appointment  had  been 
made.  The  court  held  the  complaint  good,  and  that  she  was 
the  proper  relatrix. 

It  is  insisted  that  this  action  should  have  been  brought 

within  six  years  from  the  date  Daniel  Buck  received  the 

money,  and  that  the  same  is  barred  by  the  statute  of 

5.  limitations.  The  fact  disclosed  by  this  record  made 
Daniel  Buck  trustee  of  the  funds  so  received  by  him, 
and  the  trust  a  continuing  one.  The  rule  is  that  the  statute 
of  limitations  will  not  begin  to  run  until  the  trustee  has 
repudiated  his  trust.  That  money  due  to  a  ward  and  held 
by  a  trustee  is  permitted  to  remain  in  the  trustee's  hands 
does  not  change  the  nature  of  the  debt  nor  bar  the  bene- 
ficiary. In  other  words,  in  order  that  the  statute  of  limita- 
tions may  begin  to  run  and  be  available  the  repudiation  of 
the  trust  must  be  dear  and  unequivocal.  Raymond  v.  Simon- 
son  (1835),  4  Blackf.  77;  Thomas  v.  Merry  (1888),  113  Ind. 
83;  Jones  v.  Henderson  (1898),  149  Ind.  458;  Stanley's 
Estate  V.  Pence  (1903),  160  Ind.  636;  Speidel  v.  Henrici 
(1887),  120  U.  S.  377,  7  Sup.  Ct.  610,  30  L.  Ed.  718;  Chi- 
cago, etc.,  R.  Co.  V.  Hay  (1887),  119  HI.  493,  10  N.  B.  29; 
2  Perry,  Trusts  (5th  ed.),  §§863-865. 

No  repudiation  or  disavowal  of  his  trust  having  been  made 
by  Daniel  Buck,  the  statute  of  limitations  did  not  begin 
to  operate  against  the  right  of  this  claimant  to  recover  her 
money  so  held  in  trust. 

But  assuming  that  the  statute  of  limitations  did  operate 
against  the  claimant  in  this  case,  and  did  run  during  her 
minority,  she  had  two  years  after  tiie  removal  of  her  legal 
disability  within  which  to  bring  this  action.  §298  Bums 
1908,  §296  R.  S.  1881;  Bryson  v.  Collmer  (1904),  33  Ind. 
App.  494;  Bamett  v.  Harshbarger  (1886),  105  Ind.  410; 
Sim^  V.  Got/  (1887),  109  Ind.  501;  King  v.  Carmichael 
(1893),  136  Ind.  20,  43  Am.  St.  303. 
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Claimant  became  twenty-one  years  old  on  January  11, 

1904,  and  filed  this  action  March  17,  1906.     Daniel  Buck,  the 

trustee,  died  June  — ,  1905.     By  §800  Bums  1908, 

6.  §298  R.  S.  1881,  the  time  for  the  bringing  of  this 
action  was,  by  his  death,  thus  extended  the  difference 

between  the  eighteen  months  and  the  unexpired  portion  of 
the  two  years'  additional  time  allowed  by  statute  after  her 
legal  disability  had  been  removed,  which  shows  that  by  vir- 
tue of  the  statute,  the  claim  would  have  been  filed  in  time 
if  the  statute  of  limitations  applied.  §300,  supra;  McNear 
V.  Roberson  (1895),  12  Ind.  App.  87;  Harris  v.  Rice  (1879), 
66  Ind.  267;   Knippenherg  v.  Morris  (1881),  80  Ind.  540. 

The  evidence  shows  that  the  trustee  used  the  money  and 

commingled  it  with  his  own  for  his  own  profit.    Under  such 

circumstances,  as  a  general  rule,  he  would  be  required 

7.  to  account  for  interest  at  the  legal  rate,  as  provided 
by  §7952  Burns  1908,  §5200  R.  S.  1881,  which  is  as 

follows:  **0n  money  had  and  received  for  the  use  of  an- 
other, and  retained  without  his  consent,  interest  shall  be 
allowed  at  the  rate  of  $6  a  year  on  $100.''  In  the  case  of 
Stanley's  Estate  v.  Pence,  supra,  the  court  said:  **As  a 
general  rule,  in  the  absence  of  anything  to  the  contrary,  the 
question  of  requiring  a  trustee  to  pay  interest  on  the  trust 
funds  is  one  which  must  depend  upon  the  facts  and  circum- 
stances in  each  particular  case;  and  where  good  conscience 
requires  that  the  trustee  be  charged  with  interest,  the  pay- 
ment thereof  ought  to  be  exacted.  Miller  v.  Billingsly 
[1873],  41  Ind.  489;  PittshxLrgh,  etc.,  R.  Co,  v.  Swinney 
[1884],  97  Ind.  586."  In  this  case  it  is  shown  the  claimant 
grew  up  to  womanhood  in  her  grandfather's  home,  as  a  mem- 
ber of  his  family.  It  is  therefore  equitable  and  just  that 
this  estate  should  be  liable  for  interest  from  the  date  of  her 
marriage  only,  the  time  she  ceased  to  be  a  member  of  his 
family. 
It  is  claimed  by  appellee  that  even  though  decedent  re- 
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ceived  the  money,  he  was  entitled  to  it  for  the  support  aud 
maintenance  of  claimant.     The  record  discloses  the 
8.     fact  that  the  claimant  and  decedent  sustained  the  re- 
lation of   granddaughter   and   grandfather   to    each 
other;   that  she  lived  with  her  grandfather  from  her  birth 
until  her  marriage,  as  a  member  of  his  family,  he  furnishing 
board  and  clothing,  and  she,  on  the  other  hand,  rendering 
services,  even  to  working  in  the  field.     Therefore  the  pre- 
sumption arises  that  the  necessities  and  comforts  of  life  so 
furnished  by  the  grandfather  and  the  services  so  rendered 
by  the  granddaughter  were  intended  as  mutual  acts  of  kind- 
ness, and  were  gratuitously  furnished  and  done.     In   the 
case  of  James  v.  Gillen  (1892),  3  Ind.  App.  472,  the  court 
said:     **It  is  the  policy  of  the  law  to  inculcate  harmony, 
confidence  and  affection  in  the  domestic  relation,  and  this 
can  better  be  accomplished  by  permitting  the  sense  of  filial 
regard,   in   a   large   measure,   to  regulate   the  hearthstone 
economy,  than  by  reducing  it  to  a  mercenary  basis  by  apply- 
ing the  rules  relating  to  master  and  servant.     The  doctrine 
applies  with  peculiar  force  to  parent  and  child,  and  those  oc- 
cupying that  relation  by  arrangement  or  adoption,  and  con- 
tinues as  long  as  the  relation  exists,  regardless  of  the  age 
of  the  parties.    Davis  v.  Davis  [1882],  85  Ind.  157;   Sinith 
V.  Denman  [1874],  48  Ind.  65;   Hays  v.  McConnell  [1873], 
42  Ind.  285.*'    This  is  true,  regardless  of  the  consanguinity 
or  affinity,  when  the  parties  live  together  as  one  common 
family,  as  in  this  case.    James  v.  Gillen,  supra;  Collins  v. 
WilUams  (1898),  21  Ind.  App.  227. 

The  judgmeilt  is  reveraed  and  cause  remanded,  with  in- 
structions to  the  trial  court  to  sustain  the  motion  for  a  new 
trial,  and  to  proceed  in  this  cause  consistently  with  this 
opinion. 
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Thayer  et  al.  v.  Kinder  et  al. 

[Xa  0811.    Filed  October  14,  1909.     Rehearing  denied  January  4. 

1910.1 

1.  CoBPORATioxs.  —  Insolvency.  —  Receivers,  —  Stockholders,  —  A 
stockholder  in  a  corporation  which  is  in  imminent  danger  of  in- 
solvency may  maintain  a  suit  for  the  appointment  of  a  receiver 
thereof,   p.  112. 

2.  Appeal — Final  Judgment. — Denial  of  Right  to  File  Intervening 
PeUtm.~~Corporatkms, — Stockholders. — A  judgment  denying  to 
stockholders  in  a  corporation  the  right  to  intervene  in  a  suit  for 
the  appointment  of  a  receiver,  and  refusing  them  permission  to 
file  an  answer  or  cross-complaint  in  the  suit,  is  final  and  appeal- 
able,  p.  113. 

3.  CouBTs. — Jurisdiction. — Appointment  of  Receivers, — Corpora^ 
'iww.--Where  a  stockholder  of  a  corporation  petitions  for  the  ap- 
pointment of  a  receiver  and  the  corporation  answers  admitting 
the  allegations  and  joining  in  the  request  for  a  receiver,  the  court 
has  jurisdiction  to  enter  a  decree  for  such  appointment,    p.  113. 

**•  CoBPORATioNS. — Directors. — Discretion. — ^The  directors  of  a  cor- 
poration have  a  discretionary  power  in  the  management  thereof. 
p.  114. 
5.  Action. — Parties. — Corporations. —  Stockholders. —  Receivers.—^ 
Stockholders  are  equally  bound  by  the  action  of  the  directors  of 
their  conwration,  and  have  equal  rights  in  suits  for  the  appoint- 
ment of  a  receiver,  and  one  stockholder  has  a  right  to  become  a 
party  In  order  to  resist  the  appointment  of  a  receiver  where  an- 
other has  petitioned  therefor,    p.  114. 

(t.  CoBPOHATioNS. — Rcceivcrs. — Suits  for, —  Stockholders. — ^A  suit 
for  the  appointment  of  a  receiver  is  purely  equitable,  and  the 
property  of  the  corporation,  so  far  as  the  suit  is  concerned,  is 
regarded  as  belonging  to  the  Individual  stockholders,    p.  114. 

7.  Trial. — Intervening  Petition. — Denial  of  Permission  to  File. — 
Discretion. — Presumption. — Refusing  to  permit  stockholders  the 
right  to  file  an  intervening  petition  in  a  suit  for  the  appointment 
of  a  receiver  for  the  corporation,  charges  of  fraud  being  made, 
three  and  one-half  months  after  a  receiver  had  been  appointed 
by  ^i^tue  of  an  alleged  fraudulent  agreement,  is  an  abuse  of  dis- 
cretion, tht»  presumption  in  favor  of  the  ruling  of  the  trial  court 
beiusr  overthrown  by  the  uncontradicted  and  verified  allegations 
of  fraud,    pp.  114, 115. 

&  Laches. — Questioning  Appointment  of  Receiver, — Corporations. 
—Three  and  one-half  months  is  not  an  unreasonable  time  for 
fifty-nine  stockholders  to  use  in  preparing  to  set  aside  a  receiver- 
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ship  obtained  tlirough  the  fraud  of  certain  stockholders  and  the 
directors  of  a  corjwratlon.  p.  115. 
9.  Corporations. — Receivers. — Right  to  Object  to  Intervening  Pe- 
tition by  Stockholders, — A  receiver  of  a  corporation,  appointed 
upon  the  petition  of  a  stocli holder,  has  no  right  to  object  to  pro- 
ceedings brought  by  other  stoclchoiders  to  obtain  their  rights, 
p.  116. 

Prom  Hancock  Circuit  Court ;  Oeorge  W.  Oalvin,  Special 
Judge. 

Intervening  petition  by  Edmund  P.  Thayer  and  others, 
against  Charles  E.  Kinder  and  othera.  Prom  a  judgment 
for  defendants,  plaintiffs  appeal.     Reversed. 

Forkner  &  Forkner  and  Dotvning  &  Houghy  for  appel- 
lants. 

V.  8.  Jackson,  Cook  &  Cook,  and  Pelt  &  Binford,  for 
appellees. 

ROBY,  P.  J. — Appellee  Kinder,  on  June  15,  1907,  filed  his 
complaint  in  the  Hancock  Circuit  Court  against  the  Citizens 

Natural  Gas,  Oil  and  Water  Company,  a  corporation, 
1.     The  object  of  the  suit  was  to  obtain  the  appointment 

of  a  receiver,  on  the  ground  that  the  corporation  was 
in  imminent  danger  of  insolvency.  Such  proceeding  is 
authorized  by  statute.  §1279  Burns  1908,  subd.  5,  §1222  R. 
S.  1881.  See  Hmj  v.  McDaniel  (1901),  26  Ind.  App.  688. 
Plaintiff  Kinder  averred  that  he  was  a  stockholder  in  said 
corporation,  and  as  such  had  a  right  to  bring  the  suit.  Su- 
preme Order,  etc.,  v.  Baker  (1893),  134  Ind.  293,  312,  20 
L.  R.  A.  210.  The  corporation,  by  its  board  of  directors,  on 
said  day  filed  an  answer  admitting  the  averments  of  the  com- 
plaint and  consentinsr  to  the  appointment  of  a  receiver.  A 
decree  was  entered  on  said  day  appointing  a  receiver,  who 
at  once  qualified.  On  September  28,  appellants — ^fifty-nine 
persons  representing  themselves  to  be  stockholders  in  the 
corporation — asked  leave  to  intervene  in  said  proceedings, 
presented  their  petition,  an  answer  to  said  plaintiff's  com- 
plaint, and  a  cross-complaint,  which  they  asked  leave  to  file. 
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Plaintiff  Kinder,  the  corporation  and  the  receiver  ob- 

2.  jected  to  the  proposed  action,  and  the  court  refused 
to  permit  the  intervening  petition,  answer  or  cross- 
complaint  to  be  filed,  and  rendered  judgment  accordingly. 
Prom  the  judgment  thLs  appeal  is  taken.     Voorhees  v.  In- 
dianapolis Car,  etc,  Co.  (1895),  140  Ind.  220. 

The  pleadings  which  were  thus  tendered  are  voluminous, 
and  need  not,  for  the  purposes  of  this  appeal,  be  set  out. 
It  is  shown  by  the  petition  that  the  petitioners  are  stock- 
holdei's  in  said  corporation;  that  their  material  interests 
are  involved  in  the  proceedings;  that  the  corporation  was 
organized  to  mine  for  natural  gas ;  that  it  had  no  authority 
to  engage  in  any  other  business;  that  it  has  invested  from 
$60,000  to  $70,000  in  said  business :  that  the  plant  is  a  valu- 
able one;  that  a  large  majority  of  its  stockholders  desire  to 
preserve  the  plant  and  continue  the  business ;  that  in  April, 
1907,  said  corporation  had  $2,700  in  its  treasury  and  owed 
no  debts ;  that  it  is  entirely  solvent  and  able  to  continue ; 
that  the  officers  and  directors  executed  certain  notes  for 
^3,700;  that  such  notes  are  ultra  vires  and  void,  and  made 
in  parsnance  of  an  attempt  to  change  the  object  and  purpose 
of  said  corporation ;  that  plaintiff  Kinder  is  the  owner  of  a 
small  number  of  shares;  that  he  is  one  of  the  directors; 
that  he  acted  in  collusion  with  the  other  directors  in  filing 
said  complaint,  in  the  answer  of  the  same,  and  in  the  ap- 
pointment of  a  receiver  without  notice;  that  said  directors 
fraudulently  and  negligently  refused  to  defend  said  suit, 
Wt  have  confederated  and  colluded  with  said  plaintiff  for 
the  fraudulent  purpose  of  destroying  said  corporation  and 
confiscating  its  property,  and  that  the  receiver  heretofore 
appointed  was  ineligible,  etc. 

Appellees  contend  that  the  action  of  the  board  of  directors 
was  the  action  of  the  corporation,  and  bound  it  and 

3.  its  stockholders.  That  the  court  had  jurisdiction  to 
render  judgment  is  true.     First  Nat.  Bank,  etc.,  v. 

Vol.  45—8 
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United  States,  etc,  Tile  Co.  (1886),  105  Ind.  227;  Pressley 
V.  Lamb   (1866),  105  Ind.  171.     It  is  likewise  true 

4.  that  in  the  condnct  of  its  affairs  the  directors  of  a  cor- 
poration have  discretionary  power.    But  these  prop- 
ositions are  not  to  the  point.     The  stockholder  who   has 
standing  to  institute  and  maintain  a  suit  of  this  class  is 

as  much  bound  by  the  action  of  the  board  of  directors 

5.  as  are  other  stockholders.     It  is  therefore  fair  that 
other  stockholders  be  permitted  to  become  parties, 

and  most  especially  where  the  plaintiff  and  the  board  are 

not    adverse,    the    necessity    for    their    appearance    being 

founded  upon  the  reason  which  ordinarily  operates  in  favor 

of  the  plaintiff.     The  suit  for  a  receiver  is  purely 

6.  equitable.     *  *  In  equity,  the  property  of  a  corporation 
is  regarded  as  belonging  to  the  individual  corporators, 

and  they  are  entitled  to  have  their  rights  and  interests  in 
it  protected  by  equitable  relief.''  Tipton  Fire  Co.  v.  Barn- 
heisel  (1883),  92  Ind.  88,  90.  See,  also,  Morawetz,  Priv. 
Corp.,  §403. 

It  is  next  insisted  that  the  refusal  of  permission  to  in- 
tervene was  a  matter  of  discretion,  and  that  a  delay  of  three 
and  one-half  months  in  making  the  application,   in 

7.  connection  with  the  other  facts  of  the  case,  justified 
its  denial,  and  that  every  presumption  must  be  in- 
dulged in  favor  of  the  ruling.  Presumptions  are  always  in 
favor  of  correct  action,  but  when  facts  are  shown  presump- 
tions cease  to  control.  If  the  averments  of  the  application 
are  true — and  being  sworn  to  and  not  denied  they  must  be 
taken  as  true — not  only  was  thfere  no  ground  for  the  appoint- 
ment of  a  receiver,  but  the  action  taken  was  a  fraud  upon 
both  the  stockholders  of  the  corporation  and  the  court  itself. 
Counter-afiidavits  were  filed,  but  they  do  not  negative  the 
direct  averments  of  facts  before  summarized. 

Nor  is  there  any  question  of  laches.     Three  and  one-half 
months  is  not  an  unreasonable  time  in  which  to  determine* 
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npon  and  take  such  action  aa  had  been  taken  by  fifty- 
8.  nine  persons.  If  it  shall  be  determined  on  trial  that 
the  appointment  of  the  receiver  was  unwarranted, 
the  property  can  be  returned  to  the  corporation  without  in- 
jury to  anyone.  Should  the  issue  be  determined  otherwise, 
the  costs  of  the  proceeding  will  fall  upon  the  appellants,  and 
in  either  event  a  full  hearing  and  a  fair  trial  will  be  had. 

It  is  not  necessary  to  this  decision  to  determine  the  suffi- 
ciency of  the  various  pleadings  filed  and  tendered,  and  the 
decision  is  limited  to  the  holding  that  the  facts  shown  re- 
quired the  adndssion  of  the  appellant  intorvenors  as  parties 
to  the  suit. 

The  judgment  is  reversed  and  the  cause  remanded  for 
proceedings  in  accordance  herewith. 

On  Petition  for  Rehearing. 

KoBY,  J. — It  is  averred  that  the  plaintiff  in  the  cause 
wherein  the  receiver  was  appointed  was  a  director  of  said 
company,  and  this  averment  was  incorporated  in  the  opin- 
ion heretofore  filed.  In  the  brief  on  the  petition  for  rehear- 
iu^  it  is  said  that  he  was,  in  fact,  not  a  director.  This  may 
be  conceded,  and  the  averment  is  still  sufficient.  It  is  that 
he  was  owner  of  a  small  amount  of  stock,  and  that  he  acted 
in  collusion  with  the  directors. 

The  statement  in  the  opinion,  that  the  counter-affidavits 
filed  do  not  negative  the  averments  summarized  in  the  opin- 
ion, was  made  advisedly.    The  affidavits  referred  to 

7s  consist  very  largely  of  conclusions.  They  may  be 
taken  as  negativing  the  existence  of  any  moral  turpi- 
We,  a  quality  which  was  in  nowise  intended  to  be  attributed 
to  any  one  concerned,  but  they  do  not  furnish  reason  why 
the  intervenors  should  not  be  permitted  to  participate  in 
the  legal  proceeding  which  had  for  its  purpose  the  change  of 
control  of  their  property. 

It  may  be  that  the  receivership  is  for  the  best  interest  of 
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all  concerned,  and  it  most  surely  is  to  their  interest  that  a 
full  hearing  be  had.     The  objection  by  the  present 
9.    receiver,  to  the  intervention  of  the  petitioning  stock- 
holders, is  unwarranted.     It  is  not  a  matter  of  con- 
cern to  him. 

The  petition  for  rehearing  is  overruled. 


Buffalo  Oolitic  Limestone  Quarries  Company 

ET  AL.  V.  Davis  et  al. 

[No.  6,808.    Filed  January  4,  1910.1 

1.  Evidence. — Striking  Out, — Varying  Written  Contracts, — Ven- 
dors"  Liens, — Collateral  Security, — In  a  suit  to  foreclose  a  ven- 
dor's lien  for  purchase  money,  where  the  vendor  had  testified  that 
she  was  not  to  lose  her  vendor's  lien  by  taking  a  certificate  of 
stock  for  K>.000,  and  that  such  stock  was  taken  as  "conditional 
security,"  it  is  reversible  error  to  refuse  to  strike  out  such  testi- 
mony, where  a  written  oontrnct  was  admitted  In  evidence,  show- 
ing that  she  was  to  rewlve  '*as  (H)llateral  security  for  the  final 
jpn.OOO  a  certificate  for  $5,000  in  the  stock"  of  a  certain  company, 
and  was  given  an  option  of  exchanging  this  stock  for  Its  par 
value  in  cash.    p.  117. 

2.  Vendor  and  Purchaseb. — Liens. — Waiter, — ^A  vendor  waives  his 
right  to  a  Hen  by  taking  collateral  security  for  the  debt.    p.  110. 

.1.  Vendor  and  Purchaser. — Liens, — Revivor. — Written  Contracts, 
Varying  by  Parol  Evidence. — A  vendor's  lien  waived  by  the  tak- 
ing of  collateral  security  cannot  be  revived;  and  a  written  con- 
tract accepting  collateral  security  cannot  be  varied  by  parol  tasti- 
niony.    p.  120. 

4.  Appeal. — Rrverftal. — Improper  Evidence. — Special  Finding.'%. — 
Where  the  si)ecial  findings  show  that  the  judgment  appealed  from 
rests  upon  incompetent  evidence,  the  judgment  will  be  reversed, 
p.  120. 

5.  E\ai»ENCE. — Admissihility, — Varying  Written  Contracts, — Parol 
evidence  is  competent  to  show  that  a  written  contract  has  never 
gone  Into  force,  to  invalidate  it  for  fraud,  to  show  an  illegal  con- 
sideration, and  to  supply  a  provision,  not  contradictory  of,  nor 
embraced  by,  the  provisions  therein,    p.  120. 

Prom  Monroe  Circuit  Court ;  J.  B,  Wilson,  Judge. 

Suit  by  Mattie  B.  Davis  against  the  Buffalo  Oolitic  liime- 
stone  QuarrieR  Company  and  others.     Prom  a  decree  for 
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plaintiff  and  others,  such  company  and  others  appeal.    Af- 
iinmed  iyi  part.     Reversed  in  part. 

Louden  dt  Loudey},  Frank  L,  Hume  and  Rufus  H.  East, 
for  appellants. 
Dmwan  d  Batman  and  Theodore  J.  Louden,  for  appellees. 

CoMSTOOK,  J. — ^Appellee  Mattie  B.  Davis  commenced  this 
suit  in  the  court  below  to  foreclose  a  vendor's  lien  on  certain 
land  in  Monroe  county,  the  title  to  which  was  held  by  ap- 
peDant  Buffalo  Oolitic  Limestone  Quarries  Company,  then 
in  the  hands  of  a  receiver.  Appellee  Louden,  appellants 
and  other  defaulted  parties,  were  made  defendants  to  plain- 
tiff Davis's  amended  complaint,  and  to  which  they  filed 
their  separate  answers,  alleging  (1)  general  denial;  (2) 
paymeot  of  purchase  money  before  suit;  (3)  that  appellee 
Davis  had  waived  her  alleged  vendor's  lien,  and,  by  further 
answer  and  cross-complaint,  setting  up  their  judgments  and 
interests  in  said  land.  Replies  and  answers  were  filed  to 
the  cross-complaints.  The  cause  was  tried  by  the  court,  and, 
npon  request,  a  special  finding  of  facts  was  made  and  con- 
clmons  of  law  stated  thereon,  upon  which  a  decree  was 
entered,  establishing  a  vendor's  lien  on  the  real  estate  in 
favor  of  appellee  Davis  for  the  sum  of  $5,712.50,  and  fixing 
a  hen  thereon  in  favor  of  appellee  liouden  in  the  sum  of 
$1,236.75,  also  a  lien  in  favor  of  appellant  Rachel  D.  Hedges, 
a  judgment  debtor,  for  $11,432.59,  and  adjudging  their 
priorities  as  follows:  (1)  Lien  of  appellee  Louden;  (2) 
lien  of  appellee  Davis;  (3)  lien  of  appellant  Hedges.  It  is 
conceded  by  the  parties  that  appellee  Louden  is  entitled  to 
the  first  lien. 

Among  the  errors  assigned  is  the  overruling  of  appel- 
lants' motion  for  a  new  trial.    Of  the  reasons  therefor 

1.  appellants  insist  that  the  court  erred  in  the  admission 
of  certain  testimony  over  their  objections. 

^^pon  the  trial  of  the  cause,  appellee  Davis  testified  as  to 
tlie  ternis  of  the  contract  for  the  sale  of  the  land  to  Marv 
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L.  Danforth.  She  testified  to  an  agreement  which  she 
claimed  she  had  with  Mary  L.  Danforth,  to  the  effect  that 
she  was  not  to  lose  her  lien  for  purchase  money  on  the 
land  by  taking  a  certificate  of  stock  for  $5,000  in  the  ap- 
pellant limestone  company,  but  was  to  hold  said  stock  as 
** conditional  security/'  Upon  its  appearing  from  the  tes- 
timony that  a  written  contract  of  sale  had  been  made,  ap- 
pellants moved  to  strike  out  all  of  that  part  of  appellees' 
parol  testimony,  which  motion  was  overruled.  The  rule  is 
not  questioned  that  **when  a  contract  has  been  finally  com- 
mitted to  writing,  all  prior  negotiations  and  stipulations 
between  the  parties  are  merged  in  the  writing,  and  -to  that 
alone  can  the  court  refer  to  determine  the  rights  and  obliga- 
tions of  the  parties.''  Burto7i  v.  Morrow  (1892),  133  Ind. 
221.  And  see  Reynolds  v.  Louisville,  etc.,  R,  Co.  (1896),  143 
Ind.  579.  The  rule  is  clearly  and  comprehensively  stated  in 
1  Greenleaf,  Evidence  (Lewis's  ed.),  §275,  as  follows: 
**When  parties  have  deliberately  put  their  engagements  into 
writing,  in  such  terms  as  import  a  legal  obligation,  wdthout 
any  uncertainty  as  to  the  object  or  extent  of  such  engage- 
ment, it  is  conclusively  presumed  that  the  whole  engagement 
of  the  parties,  and  the  extent  and  manner  of  their  under- 
taking, was  reduced  to  writing;  and  all  oral  testimony  of  a 
previous  colloquium  between  the  parties,  or  of  conversation 
or  declarations  at  the  time  when  it  was  completed  or  after- 
wards, as  it  would  tend,  in  many  instances,  to  substitute  a 
new  and  different  contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of  one  of  the  parties, 
is  rejected.  In  other  words,  as  the  rule  is  now  more  briefly 
expressed,  'parol  contemporaneous  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a  valid  written  instru- 
ment'" 

While  the  rule  of  law  is  not  disputed,  it  is  the  claim  of 
appellee  Davis  that,  by  the  admission  of  said  parol  testi- 
mony, there  was  no  attempt  to  abridge,  contradict,  change, 
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modify  or  otherwise  take  from  or  add  to  said  contract ;  that 
such  testimony  establishes  a  collateral  parol  contract,  inde- 
pendent and  apart  from  said  contract  of  sale;  that  the 
collateral  parol  contract  as  to  the  nonwaiver  of  appellee 
Davis's  vendor's  lien  did  not  modify  or  change  the  written 
contract  of  sale  in  any  way ;  that  it  is  in  noway  inconsistent 
with  the  written  contract,  etc.  This  ciuestion  must  be  deter- 
mined from  the  langnage  of  the  contract,  the  pertinent  pro- 
visions of  which  are  the  fifth  and  sixth  items,  reading  as 
follows : 

**(5)  That  at  the  time  the  court's  favorable  decision 
is  rendered  you  shall  receive  as  collateral  security  for 
the  final  $5,000  a  certificate  for  $5,000  in  the  stock  of 
the  Buffalo  Oolitic  Limestone  Company.  (6)  That 
when  the  final  $5,000  becomes  due,  you  shall  have  the 
option  of  exchanging  this  collateral  stock  for  $5,000  in 
cash,  or  of  retainng  the  stock  as  the  final  payment,  in 
which  latter  case  you  shall  be  entitled  to  any  dividends 
which  may  have  been  declared.'' 

The  terms  of  this  proposal  to  purchase  are  full,  definite  and 
certain.  It  contains  an  expression  of  the  intention  of  the 
parties  and  a  meeting  of  the  minds.  Under  this  contract 
the  sale  was  consummated  and  said  certificate  issued  to  ap- 
pellee Davis. 

The  written  contract  describes  the  stock  as  **  collateral 
security."  By  the  parol  testimony  it  is  designated  as  ** con- 
ditional security."     If  the  stock  was  issued  as  col- 

2.  lateral  security,  as  stated  in  the  contract,  it  was  a 
waiver  of  the  vendor's  lien.  Bobbins  v.  Masteller 
(1897),  147  Ind.  122;  Pennington  v.  Martin  (1897),  146 
Ind.  635;  Easkell  v.  Scott  (1877),  56  Ind.  564;  Henes  v. 
ff«W€5  (1892),  5  Ind.  App.  100;  In  re  Brentwood  Brick, 
^K  Co,  (1876),  4  Ch.  Div.  562;  29  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  763. 

A  parol  agreement  that  it  should  not  be  a  waiver  was  a 
<lii*c<?t  attempt  to  vary'  the  written  contract  in  a  way  un- 
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authorized  by  law.     The  lien,  having  been  waived, 

3.  could    not    be    revived.      Richards    v.    McPherson 
(1881),  74  Ind.  158;    Mattix  v.  Weand  (1862),   19 

Ind.  151. 

The  court  found  that  the  $5,000  in  stock  in  appellant 
compan\'  was  delivered  to  appellee  Davis  a*s   addi- 

4.  tional  security  for  the  unpaid  purchase  money.     This 
finding  was  based  upon  the  improper  parol  testimony 

to  which  we  have  referred. 

There  are  qualifications  to  the  rule  that  a  written  eon- 
tract  cannot  be  varied  by  parol  testimony,  viz. :    Parol  tes- 
timony is  admissible  to  show  that  a  contract  of  sale 

5.  has  never  come  into  operation  as  an  enforcible  obliga- 
tion between  the  parties,  or  to  invalidate  it  upon  the 

ground  of  fraud,  or  to  show  that  it  was  in  fact  based  upon 
an  illegal  consideration,  and  where  the  written  instrument 
does  not  embrace  the  entire  agreement,  pix)vided  such  evi- 
dence does  not  contradict  or  vary  the  terms  of  the  instru- 
ment, but  merely  supplies  what  was  omitted.  None  of  these 
qualifieations  are  applicable  in  this  case.  The  admission  of 
the  parol  testimony  of  appellee  Davis,  before  referred  to; 
was,  we  think,  a  fatal  error.  Other  alleged  errors  discussed 
may  not  arise  upon  a  new  trial,  and  are  therefore  not  con- 
sidered. 

Decree  affirmed  as  to  Theodore  J.  Louden.  As  to  the 
other  parties,  the  decree  is  reversed,  and  the  trial  court  is 
directed  to  sustain  appellants'  motion  for  a  new  trial. 


Jennings  v.  Shertz  et  al. 

FNo.  6,172.    Filed  June  8.  1909.    Rehearing  denied  October  14,  1909. 

Transfer  denied  January  4,  1010.] 

1.  Contracts. — Letters, — Statute  of  Fraud  ft. — A  written  contract 
witliin  tlie  Ptatute  of  frauds  (§7469  Burns  1008.  §4910  R.  S.  1881) 
may  be  made  up  of  letters  or  telegrams,  but  a  meeting  of  the 
miuOs  luuHt  be  shown,    p.  125. 
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2.  CoNTBACTs. — Letters. — Acceptance. — A  letter  from  defendant 
stating  that  he  has  tM>oked  an  order  from  plaintiffs  for  a  certain 
number  of  staves  of  certain  dimensions,  to  be  shipped  in  a  certain 
uiaDiier.  a  ad  specif  j-iiig  the  method  of  payment,  and  an  answer 
from  tiie  plaintiffs  stating  tliat  they  note  the  defendants  accept- 
ance of  the  proposal  for  certain  staves,  and  the  method  of  ship- 
ment, and  stating  that  they  would  load  one  car  the  next  day,  the 
defendant  replying  with  directions  of  shipment,  constitute  a  writ- 
ten contract,  all  of  the  letters  being  construed  together,    p.  125. 

•{.  CoNTBACTs. — Performance. — Breach.  —  Conditiwia  Precedent,  — 
Refusal  to  Perform. — Complaint. — ^A  complaint  alleging  that  the 
plaintiffs  and  defendant  executed  a  contract,  that  the  plaintiffs 
performed  a  part  of  such  contract,  and  were  prevented  from  per- 
forming the  remainder  thereof  by  the  defendant,  sufficiently  al- 
leges the  performance  of  a  condition  precedent,    p.  126. 

4.  Contracts. — Refusal  to  Perform. — Complaint  for  Breach^ — ^A 
<ximplaiut  alleging  that  defendant  repudiated  and  refused  to  per- 
form the  contract  sued  uiwn,  need  not  show  a  performance,  or 
^ffer  to  perform,  by  the  plaintiffs,    p.  127. 

5.  Contracts. — Breach. — Manufacturing  Staves. —  Complaint. —  A 
('omplalQt  alleging  that  defendant  contracted  with  the  plaintiffs 
for  them  to  manufacture  certain  staves  for  the  defendant,  that 
they  did  so,  but  that  they  failed  to  load  them  on  the  cars,  as 
provided  by  the  contract,  because  the  defendant  withheld  shipping 
'directions,  shows  an  executed  contract  on  the  part  of  the  plain- 
tiffs,  pp.  129, 130. 

^'-  CoxTBACTs. — Manufacturing  and  Shipping  Goods. — Failure  to 
^t*e  Directions. — Agency. — ^A  person  contracting  with  a  manu- 
factorliig  company  for  the  manufacture  and  shipment  of  certain 
Koods  cannot  by  withholding  shipping  directions  abrogate  his  con- 
tract, such  company  being  merely  his  bailee  or  agent  in  the  ship- 
^  ping  ot  the  goods,    p.  129. 

'•  CoifTRACTs. — Manufacture  and  Shipment  of  Goods. — Delay  in 
Shipping. — Estoppel. — One  who  orders,  In  writing,  certain  goods 
to  be  manufactured  and  shipped  at  a  certain  time,  is  estopped  to 
take  advantage  of  a  delay  in  shipment,  where  by  a  written  order 
he  has  requested  such  delay,    p.  130. 
^'  CoxTBACTS. — Executed. — Executory. ^Complaint. — Demurrer.  — 
A  demurrer  for  want  of  facts  does  not  raise  the  question  of  re- 
pognancy  in  a  complaint  for  breach  of  contract,  some  of  the  para- 
graphs alleging  an  executory,  and  some  an  executed,  contract, 
p.  131. 

9.  Co2miACTS. — Severable. — ^A  contract  for  fifteen  loads  of  staves 
to  be  shipped  at  separate  times  is  severable,    p.  131. 

10.  Appeal. — Briefs. — Want  of  Evidence. — ^Appellant's  failure  to 
{!et  out  or  narrate  the  evidence  in  his  brief  makes  it  discretionary 
with  the  Court,  on  appeal,  to  consider  the  evidence,    p.  131. 
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n.    .Appeal. — Technical  Hies. — A    just    Judgment    will    not    be    re- 
versed on  technicalities,    p.  132. 

From  Henry  Circuit  Court;   John  3£,  Morris,  Judge. 

Action  by  Otto  Shertz  and  another  against  Harry  E.  Jen- 
nings. Prom  a  judgment  for  plaintiffs,  defendant  appeals. 
Affij^med. 

Forkner  &  Forkner,  for  appellant. 

Milton  McClure  and  Barnard  &  Jeffrey,  for  appellees. 

Hadley,  C.  J. — ^Appellees  sued  appellant  to  recover  for 
the  breach  of  a  contract  for  the  purchase  of  staves.  The 
complaint  is  in  four  paragraphs,  to  each  of  which  appellant 
filed  a  separate,  general  demurrer,  and  each  was  overruled. 
The  first  avers  that  appellees  engaged  in  the  manufacture 
and  sale  of  staves  in  the  town  of  Beardstown,  Illinois,  un- 
der the  name  of  Beardstown  Stave  and  Lumber  Company; 
that  appellant  is  a  wholesale  jobber  in  staves  in  the  city  of 
New  Castle,  Indiana,  under  the  name  of  the  New  Castle  Coil 
Hoop  Company;  that  on  July  26,  1904,  appellant  and  ap- 
pellees mutually  agreed,  by  contract  in  writing,  that  appel- 
lant would  purchase  and  take  from  appellees,  f .  o.  b.  cars 
at  Beardstown,  Illinois,  fifteen  carloads  of  mill-run,  twenty- 
eight  and  one-half,  mixed  timber  staves,  cut  six  to  two 
inches;  that  these  staves  were  to  be  of  elm,  Cottonwood, 
maple  and  sycamore,  five  carloads  to  be  delivered  in  Au- 
gust, 1904,  and  the  remaining  ten  carloads  to  be  shipped 
in  about  equal  portions  during  the  months  of  September 
and  October,  for  which  staves  appellant,  by  the  terms  of  the 
contract,  agreed  to  pay  $6  per  thousand,  one  per  cent  off  for 
cash  if  paid  \nthin  ten  days,  otherwise  to  be  paid  by  check 
within  forty-five  days  from  date  of  bill;  that  said  con- 
tract is  comprised  of  numerous  letters,  which  letters  are 
made  a  part  of  the  complaint.  It  is  then  averred  that  by 
custom  and  usage  60,000  staves  comprised  a  carload;  that 
*'15  cars  M.  R.  28-^",'*  meant,  and  was  intended  by  the 
parties  to  mean,  fifteen  cars  containing  900,000  mill-run, 
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twenty-eight  and  one-half  inch,  mixed  timber  staves;  that 
performance  of  this  agreement  was  entered  into  by  the 
parties,  and  appellees  delivered  to  appellant  two  cars  con- 
taining 120,000  staves;  that  the  same  were  accepted  and 
paid  for  by  appellant;  that  appellees  have  fully  performed, 
and  have  been  at  all  times  ready,  able  and  willing  to  per- 
form their  part  of  said  contract,  but  appellant,  although 
duly  notified,  has  wholly  failed  and  refused  to  perform  his 
said  contract,  in  that  he  has  failed  to  take  and  accept  575,- 
000  of  said  staves.  The  damages  sustained  are  specifically 
averred. 

It  is  urged  against  the  sufficiency  of  this  paragraph  that 
the  letters  exhibited  do  not  constitute  a  written  contract, 
and  that  the  agreement  to  purchase  was  therefore  within  the 
statute  of  frauds  and  unenforceable.     §7469  Burns  1908, 
§4910  R.  S.  1881.     The  letters  are  numerous,  and  we  will  not 
endeavor  to  set  them  out  in  full.    Briefly  stated,  they  are 
as  follows :    On  July  26,  1904,  appellant  wrote  to  appellees 
asking  for  lowest  cash  prices  on  fifteen  cars  of  hardwood, 
twenty-eight  and  one-half  inch,  mill-run,  six  to  two  inch 
fruit  staves.     On  July  27,   appellees  replied,  rcfemng  to 
letter  of  appellant,  quoting  a  price  of  $6  per  thousand  f .  o.  b. 
cars  Beardstown  for  fifteen  cars  mill-run  twenty-eight  and 
one-half  inch  mixed  timber  staves  cut  six  to  two  inches,  said 
staves  being  elm,  cottonwood  and  sycamore.     On  July  27 
appellant  replied,  asking  for  freight  rates  to  Chicago,  Cleve- 
land, Rochester,  New  York,  and  Pittsburg,  stating:    *'If  you 
will  give  us  these  rates  promptly,  will  advise  you  whether  or 
not  we  can  use  staves  offered.     Also  advise  how  you  could 
make  shipment  of  the  fifteen  cars  of  fruit-barrel  staves." 
On  July  30  appellees  replied,  that  if  they  ofot  the  order  for 
the  fifteen  cars  they  could  ship  two  or  thrc^^  ears  each  week 
after  September  15,  adding:    **We  are  now  filling  an  order 
for  same  number  of  cars,  and  expect  to  stop  cutting  six  to 
two  inch  when  this  is  completed  and  cut  five  to  two  inch. 
So  kindly  let  ns  know  b>  return  mail  whether  we  shall  keep 
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on  and  get  fifteen  ears  out  for  you."  On  August  1  appel- 
lant replied  as  follows:  ** Replying  to  your  favor  of  the 
30th  ult.,  would  say  that  we  could  use  these  hardwood  staves, 
but  would  want  at  least  five  ears  of  them  shipped  this 
month,  and  would  take  the  rest  of  them  during  the  months  of 
September  and  October.  If  you  can  furnish  as  with  the 
staves  in  this  way,  we  would  be  pleased  to  hear  from  you/' 
To  this  appellees  replied  on  August  6:  **  Replying  to 
your  favor  of  August  1,  will  say  that  we  will  furnish  you, 
then,  15  car  M.  R.  28^"  M.  T.  staves  at  $6  per  M.,  f .  o.  b.  cars 
this  city,  five  cars  to  be  shipped  this  month,  other  ten  cars 
during  months  of  September  and  October.  You  may  send 
us  shipping  directions  for  two  cars  to  be  shipped  soon." 
On  August  2  appellant  answered:  ** Referring  to  your  favor 
of  the  6th,  we  have  booked  order  from  you  of  fifteen  cars 
M.  R.  28^"  mixed  timber  staves,  all  to  be  thoroughly  sea- 
soned and  good  quality,  at  $6  per  thousand,  five  cars  to  be 
shipped  during  the  month  of  August,  and  the  remaining  ten 
cars  in  about  equal  proportions  during  the  months  of  Sep- 
tember and  October;  teims,  payment  one  per  cent  off  for 
cash  in  ten  days,  or  forty -five  days.  You  Avill  please  enter 
our  order,  and  ship  at  once  one  carload  to  ourselves  at  Grand 
Rapids,  Michigan,  having  rate  of  freight  stated  on  bill  of 
lading,  which  should  not  be  to  exceed  eleven  or  twelve  cents. ' ' 
Thereupon  appellees  replied  on  August  9:  **  Yours  of  8th 
at  hand,  and  we  note  your  acceptance  of  15  cars  M.  R.  28i" 
M.  T.  staves,  cut  six  to  two",  at  $6  per  M.,  f.  o.  b.  cars  this 
city,  five  cars  to  be  shipped  this  month,  other  ten  cars  during 
September  and  October.  We  also  note  your  directions  for 
one  car  to  be  sent  to  yourselves  at  Grand  Rapids,  Michigan. 
The  rate  to  this  point  is  sixteen  cents.  We  note  that  you 
thought  the  rate  would  not  be  over  eleven  or  twelve  cents. 
This  rate  is  the  best  we  can  get.  We  will  load  ear  to-morrow 
and  next  day,  August  10  and  11.'*  On  August  11  appellant 
answered:  ''Referring  to  your  favoi*  of  the  9th,  received, 
note  that  you  mil  make  shipment  of  the  Grand  Rapids  ear 
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to-day.  Please  have  rate  inserted  on  the  bill  of  lading,  and 
send  all  papers  to  us." 

It  is  well  settled  that  a  written  contract  within  the  mean- 
ing of  said  section  may  be  made  up  of  letters  or  telegrams, 
but  such  writings  must  exhibit  stipulations  and  con- 

1.  ditions  upon  which  the  minds  of  the  parties  met.    If 
anything  is  left  inchoate,  unperfected  or  open  for 

further  negotiations,  then  it  does  not  meet  the  requirements 
of  the  statute.  If,  however,  from  the  whole  correspondence 
it  can  be  readily  ascertained  what  the  agreements  of  the 
parties  were,  the  contract  will  be  upheld.  Austin  v.  Davis 
(1891),  128  Ind.  472,  12  L.  R.  A.  120,  25  Am.  St.  456; 
Thames  Loan,  etc,,  Co.  v.  Bevilh  (1885),  100  Ind.  309; 
fioehl  V.  Haumesser  (1888),  114  Ind.  311 ;  Everitt  v.  Bassler 
(1900),  25  Ind.  App.  303;  Myers  v.  Smith  (1867),  48  Barb 
614:  Commercial  Tel.  Co.  v.  Smith  (1888),  47  Hun  494; 
Browne,  Stat,  of  Frauds  (5th  ed.),  345a-346;  Fairbanks  v. 
Meyers  (1884),  98  Ind.  92;  Havens  v.  American  Fire  Ins. 
Co.  (1894),  11  Ind.  App.  315. 

The  summary  of  previous  negotiations  and  final  proposi- 
tion is  found  in  appellant's  letter  dated  August  2.     It  is 
clear  that  this  letter  is  unconditionally  accepted  by 

2.  appellees'  letter  dated  August  9.     It  is  true  that 
this   letter  repeats   a  portion  of  appellant's  letter 

immediately  preceding,  and  does  not  repeat  all  of  its  condi- 
tions; but  this  was  not  necessary,  the  rule  being  that  where 
a  proposition  on  one  side  is  submitted  by  letter  calling  for 
an  answer  based  on  such  proposal,  the  answer,  though  in 
writing,  need  not  necessarily  repeat  all  the  terras  and  condi- 
tions embodied  in  the  proposal.  It  is  to  be  read  in  connec- 
tion with  the  proposal  to  which  it  is  a  reply,  and  the  whole 
together  constittltes  the  contract  between  the  parties.  Such 
written  reply  is  conclusive,  so  far  as  the  terms  are  expressed, 
and  if  such  reply,  by  its  terms,  shows  an  unconditional  ac- 
ceptance of  the  proposal,  it  will  be  held  as  an  acceptance  of 
the  terms  and  conditions  in  the  proposal  not  specifically 
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referred  to  in  the  reply,  and  in  such  case  the  reply  will  not 
be  considered  as  an  expression  of  the  whole  contract.  BecLch 
V.  Raritan,  etc.,  R.  Co.  (1868),  37  N.  Y.  457;  Curtis  v.  Gib- 
ney  (1882),  59  Md.  131;  Calhoun  v.  Atchison  (1868),  4 
Bush  261;  Georgia  K,  etc.,  Co.  v.  Smith  (1889),  83  Ga. 
626,  10  S.  E.  235.  In  the  case  last  cited  the  court,  referring 
to  a  contract  made  up  of  a  series  of  letters  and  telegrams, 
used  this  language:  **It  is  true  *  •  *  that  if  in  any 
or  either  of  the  communications  on  the  subject  a  limitation 
or  condition  was  inserted,  it  would  not  be  necessary  to  re- 
peat or  again  refer  to  such  limitation  or  condition  in  every 
subsequent  letter  between  the  parties  in  order  to  preserve 
its  force."  The  whole  tenor  of  appellees'  said  letter  is  to 
the  effect  that  they  accept  the  proposition.  After  reciting 
sufficient  of  its  terms  to  identify  it,  and  referring  to  the  ship- 
ping directions,  it  states:  **We  will  load  car  to-morrow  and 
next  day,  August  10  and  11."  The  averments  of  the  com- 
plaint show  that  the  contract  was  acted  upon  by  the  ship- 
ment of  two  carloads  of  staves,  which  were  accepted  and  paid 
for  by  appellant  under  the  contract.  The  letters  meet  the 
requirements  of  the  rules,  and  constitute  a  written  contract. 

It  is  next  urged  that  this  paragraph  of  complaint  is  de- 
fective, for  the  reason  that  it  does  not  sufficiently  aver  the 
performance  of  the  contract  on  the  part  of  appellees. 

3.  It  does  aver  that  appellees  have  fully  performed  and 
have  been  at  all  times  ready,  willing  and  able  to  per- 
form their  part  of  said  contract,  and  were  at  all  times,  up  to 
the  bringing  of  this  suit,  ready,  able  and  willing  to  deliver 
said  staves  according  to  the  contract;  that  they  were  pre- 
vented from  so  doing  by  the  acts  of  appellant,  in  that  he 
failed  and  neglected  to  take  and  accept  them.  This  is  a 
sufficient  averment  of  the  performance  of  a  condition  prece- 
dent. §376  Bums  1908,  §370  R.  S.  1881;  Fairbanks  v. 
Meyers,  supra;  Purdue  v.  Noff singer  (1860),  15  Ind.  386; 
Foster  V.  Leininger  (1904),  33  Ind.  App.  6(^%. 

r<^irthormoro,  it  is  shown  l)y  the  avennents  of  the  <*im\- 
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plaint  that  appellant  refused  to  perform  his  part  of  the 

contract  and  repudiated   it.     In  such  case,   it  was 

4.    unnecessary    for    appellees    to    allege    performance, 

or  readiness  to  perform,  on  their  part.    Foster  v. 

Leininger.  supra;   People's  Bldg,,  etc,  Assn.  v,  Reynolds 

(1897),  17  Ind.  App.  453;   Maihis  v.  Thomas  (1885),  101 

Ind.  119;   Carter  v.  Carter  (1885),  101  Ind.  450;   Neal  v. 

."^hetvalter  (1892),  5  Ind.  App.  147. 

It  appears  from  the  record  that  on  November  23,  1904, 
appellees  gave  appellant  notice  that  if  he  did  not  move  the 
staves,  which  were  at  his  disposal,  within  twenty  days,  they 
would  proceed  to  sell  them  to  the  best  advantage,  and  charge 
the  difference  between  the  price  obtained  and  the  contract 
price  to  appellant.  The  first  paragraph  of  complaint  was 
filed  January  18,  1905.  Afterwards,  in  February,  1905,  ap- 
pellees sold  the  staves,  and  thereafter,  upon  showing  made 
and  by  leave  of  court,  appellees  filed  the  second,  third  and 
fourth  paragraphs  of  complaint,  to  each  of  which  appellant 
filed  a  separate  general  demurrer,  all  of  which  were  over- 
ruled, and  each  of  said  rulings  is  assigned  as  error. 

The  second  paragraph  proceeds  upon  the  theory  of  an  ex- 
ecuted contract.  It  contains  the  same  averments  as  the  first, 
with  reference  to  the  parties  and  as  to  the  contract,  and  in 
addition  to  the  letters  made  a  part  of  the  first  paragraph 
makes  other  letters  a  part  of  said  second  paragraph.  It  is 
then  averred  that  the  staves  thus  ordered  were  not  standard 
staves,  but  were  unusual,  and  were  not  manufactured  by  ap- 
pellees except  upon  special  order;  that,  upon  making  said 
contract,  appellees  proceeded  immediately  to  manufacture 
said  staves,  and  did  manufacture  five  carloads  to  be  delivered 
in  August,  and  five  carloads  to  be  delivered  in  September, 
and  95,000  of  the  staves  of  the  five  carloads  which  were  to  be 
delivered  in  October,  making  a  total  of  695,000  staves,  all 
of  which  were  manufactured  by  appellees  in  strict  accord- 
ance with  their  contract  with  appellant;  that  said  staves 
were  manufactured  by  them  especially  for  said  appellant, 
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and  were  especially  «nd  separately  stored  in  the  warehouses 
of  appellees  at  Beardstown,  Illinois,  at  the  time  they  were 
manufactured,  separate  and  apart  from  other  staves,  for 
the  sole  use  of  appellant  and  in  accordance  with  the  terms 
of  his  purchase;  that  appellees  omitted  to  manufacture  the 
remainder  of  said  staves  at  the  special  instance  and  request 
of  appellant;  that  appellant  was  repeatedly  notified  that 
said  staves  were  manufactured  and  ready  for  him,  and  ship- 
ping directions  were  asked  for,  but  appellant  refused  to  give 
such  shipping  directions  except  for  two  cars,  although  he 
promised  repeatedly  to  give  such  directions  up  to  October 
28,  but  on  NovemTber  20  denied  his  contract  and  any  liabilitj' 
thereunder;  that  appellees  gave  notice  to  appellant  that 
they  would  sell  said  staves  ^vithin  twenty  days;  and  that 
they  did  so  sell  them  f\t  the  best  price  obtainable — $3.75  per 
thousand. 

The  letters  made  a  part  of  this  paragraph  are  the  same  as 
those  made  a  part  of  the  first  paragraph,  the  last  of  that 
series  being  dated  August  11,  from  appellant  to  appellees, 
acknowledging  receipt  of  a  letter  advising  him  of  a  shipment 
of  the  first  carload.  Also  a  series  of  letters  from  appellees 
dated  respectively  August  10,  12,  16,  September  1,  on  Sep- 
tember 10  both  telegram  and  letter,  September  14,  19,  21,  24, 
28,  October  5,  24,  November  4,  23,  28,  December  20;  and 
letters  from  appellant  dated  August  17,  September  12,  23, 
October  28,  November  24,  December  23.  Many  of  the  letters 
from  appellees  were  in  the  same  strain,  notifjnng  appellant 
that  the  staves  were  ready,  were  at  his  disposal,  were  occupy- 
ing their  warehouses,  were  in  the  way,  and  all  persistently 
requesting  shipping  directions.  Those  appellant  wrote  were 
evasive,  full  of  excuses  and  explanations,  and  contained 
promises  of  shipping  instructions  soon,  and  requests  for 
more  time.  In  the  letter  of  November  23,  appellees  for- 
mally notified  appellant  that  the  staves  were  at  his  disposal, 
and  if  not  moved  within  twenty  days,  appellees  would  sell 
them  at  the  best  price  obtainable  and  look  to  him  for  the 
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difference  between  the  selling  price  and  the  contract  pri(M^ 
In  his  letter  of  December  2*^,  app(41ant  informed  appellees 
that  he  would  not  do  anything  with  the  staves;  that 
he  had  found  that  he  was  not  legally  bound  by  the  eon- 
tract;  that  if  appellees  would  investigate  they  would  lind 
that  there  was  a  law  in  Indiana  to  the  effect  that  to  make  a 
contract  legally  binding  it  is  absolutely  necessary  for  th<» 
buyer  and  seller  to  agree  upon  every  point  in  the  transac- 
tion, and  directly  repudiated  his  contract  and  denied  any 
liability  thereunder.  This  he  again  reiterated  in  his  letter 
of  December  20. 

It  is  urged  against  this  paragraph  that  it  does  not  show 
performance.     It  shows  by  specific  averments,  with  the  let- 
ters made  a  part  thereof,  that  appellees  manufactured 

5.  the  staves  in  strict  compliance  with  the  contract,  and 
set  them  apart,  at  the  place  agreed  upon,  subject  to 

appellant's  order.  It  is  shown  by  the  construction  placed 
upon  the  contract  by  both  parties,  that  appellees  had  done 
all  they  were  required  to  do  except  to  place  the  staves 
upon  the  cars,  and  this  they  were  prevented  from  doing  by 
appellant's  withholding  shipping  directions.  This  exhibited 
an  executed  contract  under  the  rules  laid  down  in  the  follow- 
ing cases:  Johnson  v.  Powell  (1857\  9  Ind.  566;  Martz 
V.  PuUiam  (1889),  117  Ind.  392,  and  cases  cited;  Whitcomh 
V.  Whitney  (1872),  24  Mich.  486;  Balle^itine  v.  Robinson 
(1863),  46  Pa.  St.  177. 

In  the  ease  before  us,  it  appears  from  the  averments  of 

the  complaint,  taken  with  the  exhibits,  that  the  staves  were 

to  be  specially  cut  and  separated  by  appellees,  and 

6.  loaded  on  the  cars  and  shipped  to  a  point  designated 
by  appellant.    While  there  is  no  direct  stipulation  as 

to  the  shipping  directions,  the  correspondence,  made  a  part  of 
the  complaint,  evidently  shows  that  this  was  the  understand- 
ing of  both  parties.  When,  therefore,  appellees  specially 
eut  and  separately  stacked  the  staves,  awaiting  shipping 
Vol.  45—9 
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orders,  they  had  performed  all  they  were  fairly  required  t<» 
do  on  their  part.  In  placing  the  staves  upon  the  cars,  upon 
the  orders  of  appellant,  they  were  acting  as  bailees  or  agents 
for  the  owners  {Terry  v.  Wheeler  [1862],  25  X.  Y.  520; 
Riddle  v.  Varnum  [1838],  20  Pick.  280;  Martz  v.  Putnam, 
supra),  and  appellant  could  not,  by  withholding  shipping 
directions,  abrogate  the  contract  and  escape  liability  there- 
under.    Schreiber  v.  Butler  (1882),  84  Ind.  576. 

This  paragraph  shows  that  if  there  was  a  postponement  of 

delivery  it  was  at  the  request  of  appellant  in  writing.     He 

cannot  complain  of  this.     And  he  cannot  complain 

7.    that  this  paragraph  of  complaint  does  not  show  that 

he  knew  when  to  accept,  since  it  does  show  that  he 

was  notified  that  the  staves  were  held  at  his  disposal  and 

would  be  shipped  on  his  direction. 

The  third  paragraph  of  complaint  counts  upon  an  execu- 
tory contract,  and  the  aveiments  of  the  complaint  are  sub- 
stantially the  same  as  the  first  paragraph,  except  that 
5.    all  the  letters  that  are  made  a  part  of  the  first  para- 
graph, together  with  those  that  are  made  a  part  of 
the  second,  are  also  made  a  part  of  the  third;   and  except 
also,  that  it  avers  that  the  time  of  delivery,  by  mutual 
consent  and  agreement  of  the  parties,  was  changed  to  No- 
vember 20.     It  is  urged  that  it  is  not  shown  that  this  change 
was  in  writing.    This  charge  is  not  sustained.     The  letters, 
made  a  part  of  this  paragraph,  show  that  appellees  were 
insisting  that  appellant  move  the  staves,  and  appellant  was, 
in  effect,  begging  for  time. 

The  fourth  paragraph  contains  the  same  averments  as  the 
second,  and  the  additional  averment  that  an  agent  of  appel- 
lant appeared  at  the  factory  of  appellees,  examined,  in- 
spected and  received  said  staves  for  appellant,  and  promised 
to  have  said  staves  moved  in  a  few  days.  Said  paragraph 
is  held  sufficient  for  the  same  reasons  as  the  second. 

It  is  urged  that  the  demurrers  to  the  second  and  fourth 
paragraphs  should  have  been  sustained,  for  the  reason  that 
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appellees,  having  elected  to  sue  on  an  executory  con- 

8.  tract,  were  therefore  estopped  to  assert  that  it  was  an 
executed  contract.    This  question  is  not  raised  by  a 

demurrer  for  want  of  facta.  The  paragraphs  in  themselves 
showed  no  repugnancy  and  no  facts  that  might  be  said  to 
create  an  estoppel. 

It  is  also  urged  against  each  of  these  paragraphs,  that  the 
contract  was  for  fifteen  cars  of  staves ;  that  it  is  not  sever- 
able; that  appellees  cannot  sue  as  on  an  executed  con- 

9.  tract,  and  aver  that  only  a  part  of  the  contract  was 
executed.     This  rule  might  be  applicable  if  appellees 

were  suing  to  recover  the  contract  price  for  fifteen  carloads 
of  staves.  This,  appellees  are  not  doing.  The  contract  was 
for  specially  made  goods  in  carload  lots,  to  be  delivered  at 
different  times,  as  ordered.  This  makes  a  severable  contract. 
Raijiholt  V.  East  (1877),  56  Ind.  538,  26  Am.  Rep.  40;  Neal 
y.Shewalter,  supra;  Higham  v.  HarHs  (1886),  108  Ind.  246. 

Objections  are  made  to  the  giving  and  refusing  to  give 
certain  instructions.  What  we  have  here  said  in  our  dis- 
cussion of  the  law  as  applicable  to  the  various  paragraphs  (;f 
the  complaint  disposes  of  the  substantial  question  involved 
^vith  reference  to  said  instructions,  and  it  would  be  unprofit- 
able to  extend  the  discussion. 

It  is  urged  that  the  evidence  is  insuflScient  to  support  tho 

verdict  under  the  decisions.     There  is  no  statement  of  the 

record  in  narrative  form,  and  we  are  not  required  to 

10.  consider  this  question.    Fenn  Mut.  Life  Ins.  Co.  v. 
Norcros^  (1004),  163  Ind.  879;   Welch  v.  State,  ex  rel. 

(1905),  164  Ind.  104.  However,  we  have  carefully  read 
the  evidence.  It  not  only  sustains  the  verdict,  but  we 
think  appellant  should  congratulate  himself  that  the  verdict 
was  as  light  as  it  was.  The  contract  was  fair  when  made, 
and  fully  understood,  and  the  only  defense  of  appellant  is 
that,  technically,  he  is  not  liable,  because  the  letters  did  not 
make  a  written  contract.  There  is  no  claim  that  appellees 
were  unfair  or  dislionest  either  in  method  of  business  or 
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manner  of  performance.  In  fact,  the  evidence  is  undis- 
pnted  that  appellees,  so  far  as  they  were  permitted,  fully 
performed  their  part  of  the  agreement,  and  at  the  same  time 
were  endeavoring  in  every  way  to  protect  appellant  and 
save  him  from  loss — in  this  respect  exhibiting  a  decided 
contrast  to  appellant. 

We  do  not  deem  it  necessary  to  discuss  the  various  ques- 
tions sought  to  be  presented  on  the  evidence,  as  each 

11.  is  so  purely  technical  that  it  could  in  no  way  affect 
the  substantial  merits  of  the  cause.  We  find  no  re- 
versible error  in  the  record. 

Judgment  affirmed. 


Tebrb  Haute  Tracoton  and  Light  Company 

V.  Payne. 

[No.  6,808.    Filed  October  12,  1909.    Rehearing  denied  January  5. 

1910.] 

1.  Oabbiebs. — Interurhan  Railroads. — 'SegHyent  Starting  of  Cars. — 
Complaint. — "At  or  Near.'' — A  complaint  by  a  passenger  alleg- 
ing that  defendant  interurban  railroad  company  stopped  Its  car 
*'at  or  near'*  the  plaintiff's  destination,  that  passengers  b^an 
to  alight,  that  the  plaintiff  attempted  to  alight,  and  that  while 
so  doing  defendant  negligently  started  the  car  with  a  Jerk,  throw- 
ing and  injuring  her,  sufficiently  shows  that  the  car  had  reached 
the  plaintiff's  destination  and  that  the  plaintiff  was  Justified  in 
attempting  to  alight    p.  185. 

2.  Carbiers. — Passengers. — Injuries  to. — Instructions. — An  instruc- 
tion that  a  passenger  using  ordinary  care  herself,  may  assume 
that  she  will  be  transported  to  her  destination  and  be  permitted 
to  alight  in  safety,  and  that  if  the  carrier  should  announce  that 
the  next  stop  would  be  her  destination,  she  might  assume,  when 
the  oar  again  8toi)ped,  that  it  was  the  regular  station  where  she 
might  alight  without  fear  of  a  sudden  stait,  and  that  if  In  at- 
tempting to  alight  the  car  was  suddenly  started.  Injuring  her,  she 
should  recover,  "providing,  the  plaintiff  has  proved  the  other  ma- 
terial allegations  of  her  complaint  by  a  preponderance  of  the  evi- 
dence," is  not  misleading,  where  the  negligence  alleged  was  that 
of  starting  the  ear  before  she  had  alighted,    p.  136. 


NOVEMBER  TERM,  1909.  133 

Tsrre  Haute  Traction^  etc,  Co.  v.  Payne-^IS  Ind.  App.  Id2. 

Z.  CiMUiBS,—Passetiff€rs. — Care  in  Alighting, — A  passenger  is  re- 
quired to  use  ordinary  care  in  alighting  from  the  car.    p.  188. 

4  Casbjebs,— Discharge  of  Passengers, — Stations. — A  carrier  that 
stops  its  ear  at  an  improper  stopping  pluce.  after  announcing  the 
next  stopping  place  as  the  plaiutiflTs  destination,  is  under  the 
same  duty  of  discharging  its  passengers  safely  as  though  such 
place  were  the  regular  station,    p.  13S. 

5.  Cabriebs.— 6'are  Toward  Passengers. — Instructions. — An  instruc- 
tion that  while  a  carrier  is  not  an  insurer  of  the  safety  of  its 
passengers,  nevertheless,  it  is  bound  to  use  the  highest  practicable 
care  in  reference  thereto,  and  is  liable  for  the  slightest  neglect, 
is  correct.    i>.  13S. 

6.  CiaaiEBS. — Inviting  PaHse^ujers  to  Alight. — Stations. — Instruc- 
<»«.— An  instruction  that  the  stopping  of  a  car,  after  giving 
tiie  osnal  signal  for  the  regular  stopping  place,  is  an  invitation 
to  the  iwssengera  to  alight,  is  not  erroneous    p.  139. 

7.  Camiebs. — Passengers, — Negligent  Discharge  of. — Instructions. 
—An  instruction  that  a  passenger  is  not  required  to  anticipate 
the  carrier's  negligence,  and  that  if  the  conductor  stops  the  car, 
after  having  announced  the  next  stopping  place  as  the  passenger's 
destination,  the  passenger  has  a  right  to  assume  that  she  may 
safely  nlljcht,  and  Is  not  bound  to  apprehend  that  her  safety  will 
be  endangered  by  a  sudden  start,  is  correct,  the  passenger  having 
a  right  to  rely  upon  the  instructions  of  the  conductor,    p.  139. 

8.  GiBEffiBS. — Passengers. — Discharging. — Outlining  Facts  Author- 
izing Recovery. — Instructions. — An  instruction  setting  out  the 
facts  authorizing  a  passenger  to  recover  for  injuries  sustained 
in  attempting  to  alight  from  defendant's  car,  but  omitting  to  use 
the  word  "negligent,*'  is  not  bad,  where  it  also  charges  that  the 
recovery  is  conditioned  upon  proof  of  tlie  other  allegations  of 
the  complaint,  one  of  which  was  that  the  defendant  negligently 
started  the  cnr  with  a  Jerk  that  on  used  the  injury,    p.  140. 

9.  Cabriebs. —  Passengers. —  Alighting. —  Instructions. — An  Instruc- 
tion stating  what  acts  of  defendant's  motorman  would  constitute 
negligence,  and  disregarding  the  element  of  knowledge,  is  not 
bad,  since  the  motorman  is  presumed  to  know  of  the  acts  of  pa.s- 
sengers  In  alighting  from  the  car.    p.  141. 

10.  Cabbiebs. — Passengers. — Injuricn. — Othcv  fiickness. — Damages, 
—Instructions. — *'Fair  Preponderahvf"  of  Evidence. — '^Satisfac- 
fiow"  of  Jury. — An  instruction  that  no  damages  riliduld  he  given 
to  a  passenger  on  account  of  sickness  subsequent  to  injuries  re- 
ceived, where  the  sickness  was  not  caused  by  the  injuries,  and 
that  if  the  plaintiff  has  proved  the  allegations  of  lier  complaint 
**to  the  Jury's  satisfaction"  by  a  "fair  preponderance"  of  tlie  evi- 
^lence,  she  is  entitled  to  recover,  is  not  unfavornhlo  to  the  de- 
fendant   p.  141. 
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11.  OABBnsBB. — Acts  of  Agents, — Injuries  to  Passengers. — Liability. 
— Instructions. — Insurers. — ^An  instruction  tliat  a  carrier  is  rc^ 
sponsible  for  tlie  manner  in  wliich  its  servants  act  in  carrying 
passengers,  and  if  passengers  arc  injured  by  reason  of  tlie  wrong- 
ful conduct  of  such  servants,  sucli  carrier  is  liable,  does  not  make 
the  carrier  an  insurer,    p.  142. 

12.  Carriers. —  Evidence. —  Hypothetical  Qucstiona. —  Basiif. —  in- 
structions.— An  instruction  that  If  the  jury  should  find  that  the 
facts  assumed  in  a  hypothetical  question  are  not  all  proved,  such 
testimony  would  be  corresi)ondingly  weakened,  and  that  if  none 
of  such  facts  \>vre  established  such  evidence  might  be  wholly  dis- 
regarded, is  correct,    p.  143. 

13.  Trial. — Interrogatories. — Requests  far. — (Jiving  to  the  jury  cer- 
tain interrogatories  headed  by  a  request  by  defendant  that  they 
be  submitted,  is  open  to  adverse  criticism,  but  does  not  constitute 
reversible  error,    p.  143. 

14.  Trial. — Instructions. — Duplication. — Instructions  need  not  be 
duplicated,    p.  144. 

15.  New  Trial. — General  Reasons  for. — Contributory  Negligence, — 
Burden  of  Proof, — Instructions, — That  the  instructions  as  to  con- 
tributory negligence  and  the  burden  of  proof  in  establlahing  it 
are  confusing,  contradictory  and  misleading,  is  tcK)  general  for  jin 
assignment  as  a  ground  for  a  new  trial,  and  presents  no  (juestion. 
and  should,  in  any  event  be  disregarded,  where  the  record  shows 
that  the  instructions  fully  and  fairly  placed  the  case  before  the 
Jury.    p.  144. 

From  Putnam  Circuit  Court ;  G,  C.  Moore,  Special  Judge. 

Action  by  Emma  A.  Payne  against  the  Terre  Haute  Trac- 
tion and  Light  Company.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

McNutt  dt  McNtitt,  A.  W.  Knight,  S.  A.  Hmn  and  W,  H. 
Latta,  for  appellant. 

Albert  Payne  and  Warren  E,  Payne,  for  appellee. 

CoMSTOCK,  J. — The  amended  complaint  is  in  one  para- 
graph, and,  as  originally  filed,  made  both  the  appellant  and 
the  Terre  Haute,  Indianapolis  and  Eastern  Traction  Company 
defendants.  The  negligent  act  charged,  is  that  the  car  was 
stopped  at  plaintiff's  destination  to  allow  passengers  to 
alight  therefrom;  that  the  plaintiff  thereupon  arose  from 
her  seat  and  attempted  to  pass  out  of  said  car;   that,  while 
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she  was  in  the  act  of  walking  from  the  place  whero  she  had 
been  seated  to  the  door  of  the  car,  the  car  was  nep:lij?ently 
started  with  a  sudden  jerk,  causing  her  to  be  thrown  to  th(^ 
tioor  and  injured.     The  action  was  dismissed  as  to  the  Terrc 
Haute,  Indianapolis  and  Eastern  Traction  Company.    Appel- 
lant's demurrer  for  want  of  facts  was  overruled,  and  the 
cause  put  at  issue  by  a  general  denial.    A  trial  by  jury  re- 
sulted in  a  verdict  in  favor  of  appellee  against  the  appellant 
in  the  sum  of  $4,500.     With  the  general  verdict  answers  to 
interrogatories  were  returned. 

The  errors  assigned  are  the  overruling  of  appellant's  de- 
murrer to  the  amended  complaint  and  its  motion  for  a  new 
trial. 

The  demurrer  contains  two  specifications.    Only  the  first, 
"that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,"  is  discussed.     The  com- 
1-    plaint  is  objected  to  as  alleprinj?  only  that  the  car 
stopped  **at  or  near"  a  point  at  which  plaintiff  de- 
sired to  alight,  that  she  thereupon  and  without  delay  arose 
from  her  seat  and  started  toward  the  door,  that  the  car 
started  before  she  reached  the  door ;   that  it  does  not  allege* 
that  the  car  had  stopped  at  the  regular  stopping  place,  or 
that  it  had  stopped  for  her  to  alight,  or  for  passengers  to 
^lipht  at  that  point;    that  the  charge  is  in  the  alternative 
8t  or  near,"  and  that  the  appellee's  ticket  entitled  her  to 
^de  to  Sixth   street — ^the   point   to   which   appellant   had 
8?reed  to  carrj'  her,  and  at  which  it  had  a  right  to  expect  her 
to  alight — and  that  it  was  not  charged,  by  law,  with  any  duty 
to  anticipate  that  appellee  would  arise  and  attempt  to  alight 
^fore  the  car  reached  that  point.     The  language  of  the  com- 
plaint to  which  the  objections  are  addressed  is  as  follows : 
"Plaintiff  became  a  passenger  on  one  of  defendant's  cars 
ninning  from  Forest  avenue  in  the  city  of  Brazil,  Indiana, 
on  the  line  of  its  road,  to  Sixth  street  in  the  city  of  Terre 
Haute,  Indiana,   and  then   and  there  paid  the   full   fare 
charged  by  said  defendant  to  be  transported  from  said  city 
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of  Brazil,  Indiana,  to  said  Sixth  street  in  the  city  of  Terre 
Haute;  *  *  *  that  while  plaintiff  was  a  passenger  on 
said  car,  and  when  said  ear  came  near  Sixth  street  of  said 
city  of  Terre  Haute,  Indiana,  at  plaintiff's  point  of  destina- 
tion on  said  line  of  road,  the  same  was  by  said  servants  of 
said  defendant  stopped,  and  passengers  thereon  began  to 
alight  therefrom ;  that  as  soon  as  said  car  was  so  stopped  at 
said  point  this  plaintiff  arose  from  her  seat  in  said  car  and 
attempted  to  walk  and  pass  out  of  the  same  and  alight  there- 
from, and  was  in  the  act  of  walking  from  her  said  seat  to  the 
door  of  said  car,  for  the  purpose  of  alighting  therefrom,  and 
that  while  so  walking  toward  said  door,  being  herself  in  the 
exercise  of  due  care  for  her  own  safety,  and  without  unneces- 
sary and  unreasonable  delay  on  her  part,  said  car  was,  by 
said  servants  of  defendant  in  charge  and  control  of  the 
same,  negligently  and  carelessly,  without  giving  any  notice, 
signal  or  warning,  set  in  motion,  then  and  there  causing  said 
car  suddenly  and  unexpectedly  to  jerk  and  lurch  violently 
wdth  a  backward  and  forward  movement,  whereby,"  etc. 
This  language  does  not  sustain  said  first  and  second  objec- 
tions. As  to  said  second  point,  the  complaint  alleges  that 
the  defendant  company  ran  its  cars  from  Brazil,  Indiana,  to 
Sixth  street  in  Terre  Haute,  Indiana;  that  plaintiff  paid 
her  fare  between  said  points,  which  may  fairly  be  construed 
as  charging  that  the  cars  had  arrived  at  their  place  of  des- 
tination. But,  apart  from  this,  it  appears  that  the  car  had 
come  to  a  full  stop,  and  other  passengers  were  alighting  and 
I)laintiff  was  attempting  to  alight. 

It  is  argued  that  the  court  erred  in  giving  instructions 
three,  four,  four  and  one-half,  five,  seven  and  eight  requested 

by  plaintiff.    Said  third  instruction  is  objected  to  as 
2.    omitting  the  following  essentials  to  recovery:     (1) 

That  said  car  was  negligently  started;  (2)  that 
plaintiff  was  in  the  exercise  of  ordinary  care;  (3)  that 
the  injuries  received  were  the  proximate  result  of  de- 
fendant's negligence.    The  objection  made  makes  it  proper 
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to  set  out  the  instruction,  which  reads  as  follows:    *' Every 
person  who  is  received  as  a  passenger  upon  the  cars  of  a 
common  carrier  and  has  paid  the  required  fare  for  transpor- 
tation, has  the  right  to  assume  that  he  will  be  carried  to  his 
destination  safely,  and  that  he  will  be  allowed  to  alight  from 
<neli  conveyance  in  safety,  and  he  is  not  required  to  exercise 
more  than  ordinary  care  in  alighting  from  such  conveyance. 
So  in  this  case,  if  you  find     •     •     *     that  on  December  13, 
1905,  the  defendant  was  a  common  carrier  of  passengers  for 
hire;   that  the  plaintiff  was  a  passenger;     •     •     •    that 
she  had  paid  the  required  fare,     •     •     •     and  if  you  fur- 
ther find  that  on  said  day  the  defendant's  employes    •    •    * 
stopped  the  car  at  or  near  Sixth  street  in  the  city  of  Terre 
Haute,  and  permitted  persons  to  alight  from  said  car,  and 
that  the  conductor  had  announced   the  next  stop   to  be 
Sixth  street,  then  the  court  instructs  you  that  the  plaintiff 
had  a  right  to  assume  that  the  point  at  which  said  car 
stopped  was  the  regular  stopping  place  for  defendant's  cars 
for  the  discharge  of  passengers,  and  that  she  would  be  per- 
mitted to  alight  from  said  car  before  it  would  be  again 
started;    •     •    •    and  if  you  find    •     *     •     that  the  point 
where  said  car  stopped  on  said  day  was  not  the  regular  stop- 
ping place,  and    *     *     *    that  the  plaintiff  was  attempt- 
ing to  alight  from  said  car  in  the  usual  careful  and  prudent 
manner,  and  that  the  employes  of  the  defendant    *     *     • 
suddenly  and  without  notice  or  warning,  set  the  car  in  mo- 
tion while  plaintiff  was  in  the  act  of  attempting  to  alight, 
*    ♦     *     and  that  the  plaintiff  received  the  injuries  com- 
plaioed  of  in  her  complaint — then  the  court  instructs  you 
that  you  should  find  for  the  plaintiff,  providing,  that  the 
plaintiff  has  proved  the  other  material  allegations  of  her 
complaint  by  a  preponderance  of  the  evidence." 

The  negligence  charged  in  the  complaint  is  that  the  de- 
fendant failed  to  permit  plaintiff  to  alight  in  safety.  No 
complaint  is  made  that  she  was  not  carried  safely  to  her  des- 
tination.    The  instruction  in  effect  states  that  a  passenger 


138  APPELLATE  COURT  OF  INDIANA, 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne — 45  Ind.  App.  132. 

is  only  required  to  exercise  ordinary  care  in  alighting.  The 
right  to  recover  is  predicated  upon  the  negligent  starting  of 
the  car  while  plaintiff  was  attempting  to  alight.  The  lan- 
guage used  is:  **And  if  you  further  so  find  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  attempting 
to  alight  in  a  careful  and  prudent  manner,"  etc.  The  meas- 
ure of  care  under  consideration  is  that  care  which  a 

3.  person  of  ordinary  prudence,  acting  under  like  cir- 
cumstances or   similarly   situated,   would  use.     The 

language  employed  is  not  strictly  within  the  rule,  but  we 
cannot  say  that,  taken  in  connection  with  other  instructions 
given,  it  was  misleading.  The  instruction  does  not  in  terms 
attempt  to  recite  all  the  facts  necessary  to  warrant  a  re- 
covery. It  does  charge  that  if  the  plaintiff  has  proved  the 
other  material  allegations  of  her  complaint  by  a  fair  pre- 
ponderance of  the  evidence,  she  ought  to  recover. 

The  element  of  negligent  starting  of  the  car  was  incor- 
porated in  other  material  allegations  of  the  complaint. 

Whether  or  not  the  car  stopped  at  a  regular  stopping 

place  would  not  be  material,  if  appellant  had  announced 

the  next  stop  to  be  Sixth  street,  and  permitted  pas- 

4.  sengers  to  alight  there.    The  appellant  was  under  the 
same  obligations  to  protect  passengers  getting  off 

there  as  at  any  other  place. 

Said  fourth  instruction,  it  is  claimed,  informed  the  jur>' 

that  while  a  common  carrier  is  not  an  insurer  of  the  absolute 

safety  of  its  passengers,  in  legal  contemplation,  it 

5.  does  undertake  to  exercise  the  highest  degree  of  care 
to  secure  the  safety  of  the  passenger,  and  is  responsi- 
ble for  the  slightest  neglect,  resulting  in  injury  to  the  pas- 
senger, if  the  passenger  is,  at  the  time  of  the  injury, 
<»xercising  ordinary  care  for  her  own  safety.  The  instruction 
was  correct. 

Said  instruction  four  and  one-half  reads :  '  *  Bringing  the 
car  to  a  full  stop  near  the  regular  stopping  place,  after 
having  given  the  usual  signal  indicating  the  arrival  at  the 
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stopping  place,  is  an  implied  invitation  to  the  passen- 

6.  gere  to  alight."    In  this  there  was  no  error.     Tcrre 
Haute,  etc,  B.  Co.  v.  Buck  (1884),  96  Ind.  346,  and 

cases  cited. 

The  fifth  instruction  reads :    *  *  Theplaintiff  was  not  bound 

to  apprehend  any  carelessness  or  lack  of  care  on  the  part  of 

the  defendant.    And  if  you  further  find  that  before 

7.  stopping,  and  being  near  the  place  where  the  car 
stopped,  the  defendant's  conductor  had  announced 

that  the  next  stop  would  be  Sixth  street,  plaintiff  had  a  riglit 
to  rely,  when  said  defendant  stopped  its  car  and  passengers 
were  being  discharged  therefrom  on  said  date,  that  said  car 
would  not  be  started  until  she  was  safely  oflP  the  same.    She 
was  not  bound  to  apprehend  that  the  motorman  might  start 
the  car,  while  she  was  walking  down  the  aisle  and  attempt - 
^E  to  gain  the  rear  platform  of  the  car  on  which  she  was 
riding,  before  she  had  reached  a  position  of  safety.     She 
was  not  bound  to  apprehend  that  the  defendant  might  do 
anything  that  would  place  her  in  jeopardy ;  on  the  contrary, 
she  had  a  right  to  place  full  reliance  on  the  defendant's 
^^iig  its  full  duty  towards  her,  and  exercising  the  liighest 
^^ee  of  care  which  the  law  requires  of  it  for  her  protec- 
tiOJi*'    This   instruction  is   objected   to   as   assuming   the 
existence  of  certain  facts,  e.  g,,  that  she  was  walking  down 
the  aisle  of  the  car,  and  that  she  was  going  towards  the  rear 
platform;   that  she  had  not  reached  a  place  of  safety,  and 
inferentially  assumes  that  it  was  dangerous  to  start  the  car 
at  that  time ;    and,  as  invading  the  province  of  the  jury ; 
that  it  is  erroneous  for  the  further  reason  that  it  is  a  mis- 
statement of  the  law  as  applied  to  the  facts  of  this  particular 
ease. 

The  pith  of  the  instruction  is  that  it  would  not  be  negli- 
gace  for  appellee,  under  the  circumstances,  to  act  upon  the 
mstructions  of  the  conductor.  The  instruction  is  to  be  con- 
sidered in  connection  with  other  instructions  and  the  facts  as 
proved.     Appellant  was  bound  to  exercise  the  highest  degree 
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of  care  and  skill  possible  for  the  safety  of  appellee,  and  she 
had  the  right  to  rely  upon  appellant's  discharging  this  duty, 
and  to  act  on  the  belief  and  reliance  that  it  would  do  so,  un- 
less the  danger  was  so  apparent  that  no  person  of  ordinary 
prudence  would  incur  it.  In  other  words,  it  can  not  be 
negligence  on  the  part  of  a  passenger  to  rely  upon  the  in- 
structions of  the  conductor,  unless  such  reliance  would  lead 
to  known  perils  which  an  ordinarily  prudent  person  would 
not  incur.  And€rso7i  v.  Scholey  (1888),  114  Ind.  553; 
Bradbury  v.  Ooodwin  (1886),  108  Ind.  286. 

Instruction  seven  is  objected  to  because  **it  instructed  the 
jury  that  the  plaintiff  may  recover  upon  certain  facts,  and 

omitted  the  element  of  negligence  in  the  doing  of  the 
8.    act;    that  she  may  recover,  provided  the  car  was 

started  forward  while  she  was  alighting,  absolutely 
regardless  of  whether  the  acts  of  stopping  and  starting  the 
car  were  or  were  not  negligent  acts,  and  for  the  reason  that  it 
leaves  the  jury  free  to  determine  for  itself  what  are  the 
material  allegations  of  plaintiff's  complaint."  As  to  omit- 
ting the  element  of  negligence,  it  must  be  conceded  that 
the  particular  word  is  not  used.  But  the  jury  is  instructed 
that  it  might  find  for  the  plaintiff,  providing  she  had  proved 
the  other  material  allegations  of  the  complaint.  One  of  the 
material  allegations  of  the  complaint  is  '*that  the  act  was 
negligently  done. "  The  second  objection  is  not  sustained  by 
the  decisions  of  this  State.  Pittsburgh,  etc.,  R,  Co.  v.  CoU 
Una  (1907),  168  Ind.  467;  Southern  Ind.  R.  Co.  v.  Peyton 
(1902),  157  Ind.  690;  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
(1907),  168  Ind.  438;  Pittsburgh,  etc.,  R.  Co.  v.  Ross 
(1907),  169  Ind.  3;  New  Castle  Bridge  Co.  v.  Doty  (1907), 
168  Ind.  259.  In  the  case  last  named  the  court,  at  page  266, 
said :  ''Complaint  is  made  of  the  second  instruction  because 
it  informed  the  jury  that  the  appellee  might  recover  if  he 
had  proved  by  a  fair  preponderance  of  the  evidence  the  ma- 
terial allegations  of  one  or  both  paragraphs  of  the  complaint. 
It  is  claimed  that  this  instruction  is  bad  for  two  reasons: 
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(1)  Because  it  does  not  set  forth  what  constitutes  the  ma- 
terial allegations  of  the  complaint ;  (2)  it  omits  the  elements 
of  assmned  risk  and  contributory  negligence.  Neither  of 
these  objections  is  tenable.  It  is  not  erroneous  to  express  an 
instruction  in  general  terms,  if  the  expressions  employed  are 
correct  within  their  own  limitation.  It  is  only  when  an  in- 
struction purports  to  state  specifically  all  the  material  aver- 
ments of  a  pleading  that  it  becomes  erroneous  to  leave  one  or 
more  of  such  averments  imstated." 

The  eighth  instruction  is  objected  to  on  the  grounds  that 

it  invades  the  province  of  the  jury,  and  states  what  conduct 

on  the  part  of  the  appellant's  motorraan  would  consti- 

9.  tnte  actionable  negligence,  and  abso  that  it  disregards 
the  element  of  knowledge  by  the  motorman  of  ap- 
pellee's position,  and  whether  there  was  any  apparent  dan- 
ger to  her  at  the  time  he  started  the  car.  In  law,  appel- 
lant's servants  knew  that  appellee  was  going  out  of  the  car, 
and  that  to  start  the  car  in  the  manner  alleged  would  put 
her  in  peril.  The  instruction  is  conditional  upon  the  use  of 
reasonable  care  and  diligence  by  appellee  as  she  moved  for- 
ward toward  the  door  to  alight  from  the  car.  The  objections 
are  not  well  taken.  It  is  also  objected  to  for  the  reason  that 
it  left  it  for  the  jury  to  determine  what  were  the  material 
allegations  of  the  complaint.  As  the  same  objection  is  made 
to  the  seventh  instruction,  it  is  not  deemed  necessary  further 
to  refer  to  it. 

Objection  is  also  taken  to  instructions  one,  four,  five  and 

seven,  given  by  the  court  of  its  own  motion.    Instruction  one 

is  as  follows:    **It  is  not  essential  to  the  plaintiff 's 

10.  right  of  recovery  in  this  action  that  all  of  the  sickness 
that  she  has  had  since  the  date  of  her  alleged  injury 

was  caused  by  said  injury.  It  is  sufficient  to  entitle  her  to 
a  verdict  in  her  favor,  if  she  has  proved  to  your  satisfaction, 
by  a  fair  preponderance  of  the  evidence,  that  she  sustained 
an  injury  by  the  negligence  of  the  defendant,  its  agents  and 
servants,  and  without  any  negligence  on  her  part,  at  the 
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time  and  in  the  manner  alleged  in  her  e(aiij)lHint.  The  fact, 
if  it  is  a  fact,  that  she,  after  such  injury,  fell  sick  from 
causes  unconnected  with  her  injury,  if  you  find  from  a  fair 
preponderance  of  the  evidence  that  she  sustained  an  injury, 
should  not,  nor  should  the  symptoms  resulting  from  such 
sickness,  be  considered  by  you  in  assessing  her  damages. ' ' 

The  objection  is  that  it  commands  the  jury  to  exclude 
from  their  minds,  in  assessing  the  plaintiff's  damages,  the 
fact  that  she  fell  sick,  after  her  injury,  from  causes  un- 
connected therewith,  and  that  they  should  exclude  the  symp- 
toms resulting  from  such  sickness.  We  cannot  see  that  ap- 
pellant had  any  reason  to  complain  of  this  portion  of  the 
instruction.  The  jury  was  told  to  award  no  damages  to 
plaintiff  for  any  matter  named  in  that  part  of  the  instruc- 
tion. The  instruction  is  further  objected  to  upon  the  ground 
that  the  words,  ''it  is  sufficient  to  entitle  her  to  a  verdict  in 
her  favor  if  she  has  proved  to  your  satisfaction,  by  a  fair 
preponderance  of  the  evidence,*'  etc.,  are  used.  The  words 
to  the  "satisfaction''  of  the  jury  are  equivalent  to  **find" 
or  ** believe,"  and  there  was  no  error  in  their  use  in  this 
connection.  Callan  <&  Co,  v.  Hanson  (1892),  86  Iowa  420, 
53  N.  W.  282,  Sams  Automatic  Car  Coupler  Co,  v.  League 
(1898),  25  Colo.  129,  54  Pac.  642;  Kenyon  v.  City  of  Mon- 
dovi  (1897),  98  Wis.  50,  73  N.  W.  314;  Torrey  v.  Burney 
(1896),  113  Ala.  496,  21  South.  348. 

Said  fourth  instruction  reads:     **If  the  plaintiff  was  a 

passenger  upon  one  of  the  defendant's  cars,  as  charged  in 

the   complaint,    and   defendant's   obligation   was   to 

11.  carry  her  safely  and  properly,  and  if  the  defendant 
entrusted  this  duty  to  the  servants  of  the  company, 
the  law  holds  the  defendant  responsible  for  the  manner  in 
which  said  servants  execute  it.  And  it  is  the  established 
law  that  a  carrier  is  responsible  for  the  negligence  and 
wrongful  conduct  of  its  servants,  suffered  or  done  in  the 
line  of  their  employment,  whereby  a  passenger  is  injured." 
It  is  insisted  that  the  instruction  makes  the  appellant  the 
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insurer  of  the  safety  of  the  passengers.  We  think  it  could 
not  have  been  so  understood.  It  plainly  tells  the  jury  that 
the  appellant  is  responsible  for  the  manner  in  which  its 
servants  discharge  their  duties,  and  that  a  carrier  is  re- 
sponsible for  the  wrongful  conduct  of  its  servants,  suflFered 
or  done  in  the  line  of  their  employment,  whereby  a  passen- 
ger is  injured. 

In  the  fifth  instruction  the  court,  in  referring  to  the  opin- 
ions given  by  expert  witnesses  upon  hypothetical  questions, 
said:    **If  you  find  that  any  of  the  facts  embodied 

12.  in  the  questions  submitted  to  these  witnesses,  or  either 
of  them,  has  not  been  proved,  then  the  weight  to  be 

given  the  evidence  of  each  is  weakened  by  so  much,  at  least, 
as  the  facts  are  not  proved.  If  you  find  that  none  of  the 
material  facts  embodied  in  said  questions  are  proved  by  a 
fair  preponderance  of  the  evidence,  then  you  may  disregard 
said  evidence  as  worthless."  The  instruction  is  sustained 
by  the  authorities.  Filer  v.  New  York  Cent  R,  Co.  (1872), 
49  N.  Y.  42;  Bradley  v.  State  (1869),  31  Ind.  492;  Hovey 
V.  Cliase  (1863),  52  Me.  304,  83  Am.  Dec.  514;  Butler  v.  St. 
Louis  Life  Ins.  Co.  (1876),  45  Iowa  93;  Bomgardner  v. 
Andrews  (1881),  55  Iowa  638,  8  N.  W.  481;  Hurst  v.  Chi- 
'  cago,  etc.,  K.  Co.  (1878),  49  Iowa  76;  Muldowney  v.  Illinois 
Cent.  R.  Co.  (1874),  39  Iowa  615;  State  v.  Stickley  (1875), 
41  Iowa  232. 

In  the  seventh  instruction,  the  court,  in  submitting  inter- 
rogatories to  be  answered  and  returned  with  the  general 
verdict,   used  this  language:    **The   defendant   re- 

13.  quests  the  following  interrogatories,"  and  then  fol- 
low the  interrogatories  requested.    Appellant  claims 

that  the  interrogatories  are  presumed  to  come  from  the 
court,  and  the  use  of  the  expression  '*the  defendant  re- 
quests'' was  prejudicial  to  appellant.  We  think  the  expres- 
sion used  Ls  open  to  criticism,  but  do  not  see  in  it  any 
ground  for  reversal. 
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The  second  instruction  requested  by  the  defendant 

14.  and  refused  is  substantially  covered  by  the  tenth  in- 
struction, given  at  its  request. 

The  sixty-sixth  reason  for  a  new  trial  is  that  the  court 
failed  to  instruct  as  to  the  material  allegations  of  the  com- 
plaint. This  question  avc  have  passed  upon  in  considering 
the  alleged  errors  in  giving  said  instructions. 

The  sixty -seventh  reason  for  a  new  trial  is  that  the  court's 

instructions  as  to  contributory  negligence  and  the  burden  of 

proof  establishing  contributory  negligence  are  con- 

15.  fusing,  contradictory  and  misleading.  These  are  gen- 
eral statementa  which  present  no  question.  Pitts- 
burgh, etc.,  R.  Co.  V.  lAghiheiser,  supra.  In  connection  with 
the  last  point,  we  deem  it  proper  to  say  that  the  jury  was 
instructed  that  before  the  plaintiff  could  recover  she  must 
prove  by  the  preponderance  of  the  evidence  all  the  material 
allegations  contained  in  her  complaint;  that  she  was  re- 
quired by  a  preponderance  of  all  the  evidence  to  establish 
the  negligence  of  the  defendant,  and  if  she  failed  to  do  this 
she  could  not  recover  in  this  action;  that  she  must  prove 
that  the  jerk  of  the  car  was  due  to  the  negligent  and  un- 
skillful acts  of  defendant's  servants,  and  if  she  did  not  make 
this  proof  the  jury  should  find  for  the  defendant;  that  if 
the  plaintiff  proved  by  a  preponderance  of  the  evidence  that 
the  car  on  which  she  was  riding  was  negligently  started 
suddenly  and  with  great  force  and  violence,  with  a  back- 
ward and  forward  movement,  and  that  she  was  thrown  and 
injured  thereby  without  any  fault  on  her  part,  if  she  had 
proved  all  the  other  allegations  of  her  complaint  by  the  pre- 
ponderance of  the  evidence,  the  verdict  should  be  for  the 
plaintiff ;  that  the  .plaintiff  could  tfot  recover  in  this  action  un- 
less she  proved  by  a  preponderance  of  the  evidence  that  the 
injuries  of  which  she  complained  w^ere  caused  by  the  negli- 
gence of  the  defendant,  as  set  out  in  her  complaint,  and 
that  her  attempt  to  alight  was  made  in  a  careful  and  pru- 
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dent  manner ;  that  she  must  prove  by  a  preponderance  of 
the  evidence  that  she  used  due  care  and  diligence  in  her  at- 
tempt to  alight  from  the  ear ;  that  if  the  defendant  proved 
by  the  preponderance  of  the  evidence  that  the  plaintiff  was 
guilty  of  some  act  or  acts  of  negligence  that  contributed  to 
her  injuries,  or  that  she  did  not  use  such  care  or  caution  as 
a  reasonably  prudent  person  would  have  used  under  the 
circumstances,  then  the  defendant  can  defeat  her  recovery 
on  the  ground  of  contributory  negligence;  that  if  it  was 
found  from  the  evidence  in  this  case  that  the  plaintiff  was 
jrailty  of  the  slightest  degree  of  negligence  in  attempting 
to  leave  the  car,  and  that  such  negligence  materially  con- 
tributed to  her  injury,  that  the  jury  must  find  for  the  de- 
fendant ;  that  if  it  was  found  from  the  evidence  that  plain- 
tiff was  in  a  safe  place  on  the  car,  and  voluntarily  attempted 
to  leave  the  car  when  the  same  was  in  motion  and  was  likely 
to  cause  her  to  be  throvni  to  the  floor,  and  that  she  was  under 
no  compulsion  or  restraint  to  do  so,  and  if  it  was  further 
found  that  a  person  of  ordinary  prudence,  in  the  situation 
and  condition  of  the  plaintiff,  would  not  have  attempted  to 
ieave  the  car  at  the  time  and  under  the  circumstances,  and 
that  it  was  dangerous  to  do  so — then  the  plaintiff  could  not 
recover,  because,  under  such  facts,  if  they  were  found  to 
exist  in  this  case,  the  plaintiff  would  be  guilty  of  contribu- 
tor negligence.  From  these  instructions  we  think  the  jury 
was  fairly  informed  as  to  the  facts  necessary  to  constitute 
appellant's  negligence  as  well  as  appellee's  contributory 
°^?lipenee,  and  that,  taking  the  instructions  together,  the 

• 

.]nJ7  was  not  misled. 
Judgment  affirmed. 


VoT.  45—10 
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Pahde  V.  Pate  et  al. 

[No.  6,G8a     Filed  Ck.'tober  6,  1909.     Uehearing  denied  January  5, 

1910.] 

Appeal. — Weighing  Evidence.  —  Fraudulent  Conveyances.  —  Insol- 
vency,— The  Appellate  Court  will  not  weigh  conflicting  evidence 
as  to  whether  a  defendant  was  solvent  at  the  time  of  his  alleged 
fraudulent  conveyance  of  his  property. 

Prom  Daviess  Circuit  Court;   H.  Q.  Houghton,  Judge. 

Suit  by  John  H.  Pahde  against  Emma  P.  Pate  and  an- 
other. Prom  a  judgment  for  defendants,  plaintiff  appeals. 
AiJirmed. 

William  L,  Slinkard,  for  appellant. 

Hastings,  Allen  &  Hastings  and  C,  E.  Henderson,  for  ap- 
pellees. 

RoBY,  P.  J. — The  appellant,  who  avers  himself  to  be  a 
judgment  creditor  of  appellee  James  0.  Pate,  seeks  in  this 
suit  to  have  certain  conveyances  made  by  said  appellee  to 
his  coappellee  and  wife,  Emma  P.  Pate,  set  aside  as  fraudu- 
lent. The  complaint  is  in  two  paragraphs,  in  one  of  which 
it  is  averred  that  the  grantee  had  full  knowledge  of  the 
fraudulent  purpose  thereof,  and  in  the  other  that  she  gave 
no  consideration.  The  defendant  answered  by  a  denial. 
The  issue  was  found  against  the  plaintiff,  a  general  finding 
made  for  defendants,  and  judgment  rendered  accordingly. 
Plaintiff  moved  for  a  new  trial,  and  stated  as  grounds  there- 
for that  the  finding  of  the  court  is  contrary  to  law  and  not 
sustained  by  sufficient  evidence. 

Appellant  states  his  contention  in  this  court  as  follows: 
'*The  question  to  be  determined  is  whether  there  is  any  evi- 
dence to  sustain  the  finding  of  the  court.  In  this  connec- 
tion we  maintain  that  there  is  no  evidence  to  sustain  the  find- 
ing of  the  court. ' '  An  essential  averment  of  the  complaint 
was  that  defendants  did  not  have  sufficient  other  property 
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subject  to  execution  out  of  which  the  piaintiflE's  claim  eoulci 
be  made.  The  conveyances  in  question  were  made  in  1899. 
In  March,  1901,  Pate  became  a  voluntary  bankrupt,  his  es- 
tate paying  thirteen  per  cent.  There  is  evidence  which 
would  perhaps  have  justified  a  finding  of  insolvency  at  the 
date  of  the  conveyance,  but  there  is  also  evidence  which  in- 
dicates the  possession  of  considerable  property  by  Pate.  It 
would  be  a  matter  of  some  difficulty  to  determine  the  fact, 
as  an  original  proposition,  from  the  record,  but  coming  to  us 
with  all  legitimate  inferences  in  the  defendants'  favor  added, 
and  all  conflicts  in  evidence  resolved  against  the  plaintiff, 
we  cannot  say  that  insolvency  was  proved,  as  required  to 
make  out  the  plaintiff's  case.  The  record  illustrates  the 
wisdom  of  the  rule  which  leaves  the  weighing  of  evidence 
and  finding  of  facts  to  the  trial  court.  The  judge  of  that 
court,  hearing  the  testimony  and  observing  the  witnesses, 
was  more  capable  of  finding  the  truth  than  any  appellate 
court  could  become  from  a  study  of  the  transcript. 

It  is  not  necessary  to  review  other  phases  of  the  case,  and 
the  judgment  is  affirmed. 


O'Mara  et  al.  v.  McCarthy. 

[No.  6,918.    Filed  January  6,  1910.] 

QnETiKG  Tttle. — Complaint.—Bxhibits.— 'Abstracts  of  Title. — ^An 
abstract  of  title  furnished  by  the  plaintiffs  under  the  order  of  the 
court  (§369  Bums  1908,  §363  R.  S.  1881),  in  a  quiet  title  suit, 
does  not  constitute  an  exhibit,  and  forms  no  part  of  the  complaint, 
such  suit  not  being  founded  upon  such  abstract 

From  Superior  Court  of  Vigo  County;    John  E.  Cox, 

Judge. 

Suit  by  Daniel  T.  O'Mara  and  others  against  William  P. 
McCarthy.  Prom  a  judgment  for  defendant,  plaintiffs  ap- 
peal.   Reversed. 

Edward  D.  Reardan  and  John  W.  Oerdink,  for  appellants. 
Or.  W.  Kleiser  and  J.  H.  Kleiser,  for  appellee. 
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BoBY,  J. — ^Appellants'  complaint  consisted  of  five  para- 
graphs. At  least  three  of  them — the  first,  third  and  fifth — 
contained  the  averments  necessary  to  a  suit  to  quiet  title  to 
certain  lots.  The  defendant  moved  that  the  plaintiffs  be  re- 
quired to  furnish  an  abstract  of  title  to  the  real  estate 
described  in  the  fifth  paragraph  of  complaint.  No  ruling 
was  made  on  this  motion.  The  record  is  as  follows :  *  *  Come 
the  plaintiffs  and  voluntarily  comply  with  the  defendant's 
motion  heretofore  filed,  requiring,*'  etc.,  "which  abstract 
is  in  the  words  and  figures  as  follows,"  etc.  The  abstract 
copied  covers  nineteen  pages  of  the  record.  A  later  entry  is 
as  follows:  **Come  the  plaintiffs  herein  by  attorneys  afore- 
said, and  voluntarily  produce  abstract  to  first  and  third  para- 
^aphs  of  complaint,  which  abstract  is  the  same  one  hereto- 
fore produced." 

Thereafter  the  court  sustained  demurrers  to  each  the 
first,  third  and  fifth  paragraphs  of  complaint,  to  which 
action  exceptions  were  reserved  and  errors  thereon  are 
assigned. 

The  appellee  seeks  to  sustain  these  rulings,  upon  the  theory 
that  the  abstract  became  a  part  of  each  paragraph,  and 
"being  a  copy  of  the  operative  and  material  parts  of  deeds 
of  conveyance  is  a  written  instrument  and  controls  allega- 
tions of  the  pleading  when  there  is  a  variance." 

The  statute  is  as  follows:  "The  court,  on  motion,  may 
order  a  further  bill  of  particulars,  when  the  one  filed  is  de- 
fective; and  may,  in  all  proper  cases,  upon  motion,  order  a 
bill  of  particulars  of  the  claim  of  either  party,  and  ab- 
stracts of  title  to  be  furnished."  §369  Burns  1908,  §363 
R.  S.  1881.  The  authority  conferred  is  to  order  abstracts 
of  title  to  be  furnished.  This  comes  very  far  short  of  mak- 
ing such  abstract  a  part  of  the  pleading. 

Exhibits  are  part  of  the  pleading  only  when  they  are  the 
foundation  of  the  action.  "When  any  pleading  is  founded 
on  a  written  instrument  or  on  account,  the  original,  or  a 
copy  thereof,  must  be  filed  with  the  pleading.     A  set-off  or  a 
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connterclaiiu  is  within  the  meaning  of  this  section.  Such 
copy  of  a  written  instrument,  when  not  copied  in  the  plead- 
ings, shall  be  taken  as  part  of  the  record.  The  account,  if 
the  items  are  numerous,  shall  not  be  copied  in  the  pleadings, 
nor  be  deemed  to  be  part  of  the  record,  unless  by  order  of 
the  court.  Any  variance  between  any  pleading  and  copy  of 
a  written  instrument  filed,  as  to  matter  of  description  or 
legal  effect,  may  be  amended  at  any  time  (as  of  course) 
before  judgment,  without  causing  a  continuance."  §368 
Bums  1908,  §362  R.  S.  1881. 

Instruments  which  are  evidences  of  title  are  not  the  foun- 
dation of  the  suit,  and  cannot  be  made  exhibits.  Shetterly 
V.  Axt  (1906),  37  Ind.  App.  687;  Sedgwick  v.  Tucker 
(1883),  90  Ind.  271. 

It  cannot  be  that  the  legislature  intended  by  one  section 
of  the  statute  to  make  an  informal  index  to  deed  records  a 
part  of  the  pleadings,  and  by  the  inunediately  preceding  sec- 
tion prevent  the  deeds  themselves  from  being  made  exhibits. 
The  abstract  enables  the  party  in  **a  proper  case"  to  obtain 
specific  information  as  to  the  claim  of  his  adversary,  which 
the  adversary  is  not  required  to  plead.  This  leads  to  a  re- 
versal of  the  judgment. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


Indianapolis  Traction  and  Terminal  Company 

V.  Ulrick. 

[No.  6,962.    Piled  January  6,  1910.] 

J.  Cabhiebs. — Street  Railroads. — Alighting. — Damages,  —  Instruc- 
tions,— ^An  instruction  that  the  plaintiff,  a  married  woman,  is  en- 
titled to  recover  for  "loss  of  time,  if  any."  and  **the  expense,  if 
any,  necessarily  incurred  on  account  thereof,"  Is  not  harmful  to 
tlie  defendant  street  railroad  company,  where  there  was  no  evi- 
dence Introduced  either  as  to  loss  of  time,  or  expense,    p.  150. 
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2.  Cabbiebs. —  Street  Railroads. —  Alighting. —  Damages. —  Mar- 
ried Women. —  Inf^tructions. —  An  instruction,  in  an  action  for 
personal  injuries  by  a  married  woman,  that  the  plaintiff  is  en- 
titled to  recover  for  "loss  of  time,  If  any,"  and  that  the  Jury 
may  consider  **how  far,  if  at  all,  the  Injury  renders  her  less  fit  to 
pursue  her  calling  and  business,"  and  her  ability  to  earn  wagen 
before  and  after  the  alleged  injury,  while  not  free  from  criticism, 
when  considered  in  connection  with  other  instructions,  is  not 
prejudicial,    p.  152. 

3.  Damages. — Excessive. — An  award  of  ^1,000,  to  a  married 
woman,  twenty-seven  years  old,  thrown  from  a  street-car  and  re- 
ceiving injuries,  which  caused  intense  pain,  depression,  and  im- 
pairment of  hearing  and  sight,  is  not  excessive,    p.  152. 

From  Marion  Circuit  Court  (15,370) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Cora  M.  Ulrick  against  the  Indianapolis  Trac- 
tion and  Terminal  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 

W,  D,  Headrick  and  C.  A.  Tevebaugh,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  sued  appellant  for  personal  in- 
juries alleged  to  have  been  sustained  by  her,  a  married 
woman,  while  a  passenger  upon  one  of  appellant's  cars,  by 
the  sudden  starting  of  the  car  while  she  was  in  the  act  of 
alighting  therefrom,  after  the  same  had  been  stopped  for 
the  purpose  of  allowing  her  to  alight.  The  complaint  is  in 
one  paragraph.  The  cause  was  put  at  issue  by  a  general 
denial.  A  trial  by  jury  resulted  in  a  verdict  in  favor  of 
appellee  for  $1,000. 

The  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial  is  the  only  error  assigned. 

The  court  gave  to  the  jury  ten  instructions,  t)f  which  the 

seventh  is  the  only  one  attacked  by  appellant  as  erroneous. 

It  is  in  the  following  language:    '*If,  under  the  in- 

1.    structions  of  the  court  and  all  the  evidence  in  the 

cause,  you  find  that  the  plaintiff  is  entitled  to  recover 

in  this  action,  then  it  wiU  be  your  duty  to  consider  the 
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amonnt  of  damages  which  the  plaintiff  has  sustained,  if 
anjy  by  reason  of  the  alleged  negligent  acts  of  the  defendant. 
In  estunating  the  same,  you  may  take  into  consideration  the 
nature  and  extent  of  the  physical  injuries,  the  physical  pain 
endured  and  the  mental  suffering,  if  any,  occasioned  thereby, 
the  loss  of  time,  if  any,  and  its  value,  if  proved,  occasioned 
by  such  negligent  acts;  and  whatever  pain  and  suffering 
and  loss  of  time,  if  any,  which  the  evidence  shows  is  reason- 
ably probable  the  plaintiff  will  sustain  in  the  future  by 
reason  of  the  alleged  wrongfid  acts  of  the  defendant,  and 
how  far,  if  at  all,  the  injury  renders  her  less  fit  to  pursue 
her  calling  and  business,  and  the  expense,  if  any,  necessarily 
incurred  on  account  thereof.  You  may  consider  the  age  of 
the  plaintiff  and  the  reasonable  probabilities  of  life,  her 
ability  to  earn  wages  before  the  alleged  injury,  and  to  what 
extent,  if  any,  her  ability  to  earn  money  has  been  affected 
by  the  alleged  injury.  The  metisure  of  such  recovery  should 
be  limited  to  such  compensation  for  damages  as  were  the 
natural  and  direct  consequences  of  the  alleged  negligent 
acts  of  the  defendant,  if  any,  as  charged  in  the  complaint, 
not  to  exceed  the  amount  claimed.'* 

It  is  urged  against  the  instruction  that  it  contains  two 
allegations  for  which  plaintiff  is  not  entitled  to  recover. 
(1)  Loss  of  time  in  past  and  in  future.  This  is  not  con- 
fined to  loss  of  time  in  performance  of  duties  incident  only 
to  plaintiff's  separate  business.  It  includes  loss  of  time  in 
and  about  the  duties  of  the  household,  time  belonging  to  the 
husband  and  household,  and  for  which  a  married  woman  is 
not  entitled  to  recover.  -  (2)  Expense  necessarily  incurred 
on  account  of  the  injury.  The  evidence  shows  continued 
attendance  of  physicians  and  the  use  of  medicine.  As  a 
married  woman,  plaintiff  was  not  entitled  to  recover  such 
expense  of  medical  attendance,  that  right  being  in  her  hus- 
'^and.  As  to  the  first  objection  there  is  no  evidence  in  the 
record  showing  any  value  of  plaintiff's  services  to  her  hus- 
band as  housekeeper.     It  appears  fnjiu  the  evidence  that  the 
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housework,  cooking  and  washing  were  done  by  relatives  of 
appellee  as  a  matter  of  kindness.  There  is  no  evidence  of 
any  value  of  any  medical  services  rendered.  The  question 
of  expense  was  not  before  the  jurj',  and  there  was  no  evi- 
dence upon  which  to  calculate  expense.  There  are  no  alle- 
gations in  appellee's  complaint  of  expense  incurred  because 
of  said  injur}',  either  for  medical  treatment  or  assistance  in 
doing  the  housework.  It  will  not  be  presumed  that  the  jur>' 
passed  upon  an  item  upon  which  there  was  no  evidence.  An 
instruction  covering  a  question  upon  which  there  is  no  evi- 
dence is  harmless.  City  of  hidianapolis  v.  Cauley  (1905), 
164  Ind.  304. 

It  is  further  urged  against  said  instruction  that   it   is 

doubly  erroneous,  for  the  reason  that  it  assumed  as  proved 

that  plaintiff  was  engaged  in*  a  separate  business  on 

2.  her  own  account,  and  entitled  to  the  proceeds  thereof, 
and  instructs  the  jury  that  she  was  entitled  to  said 

proceeds  as  a  matter  of  law.  It  is  claimed  that  this  is  an 
invasion  of  the  province  of  the  jury,  which  had  the  right  to 
determine  for  itself  what  the  evidence  showed.  The  only 
ground  upon  which  a  reversal  is  asked  is  the  giving  of  this 
instruction.  The  instruction  is  not  free  from  criticism,  but, 
considered  in  connection  with  the  other  instructions  given 
and  with  the  evidence,  we  conclude  that  it  did  not  uiislead 
the  jury  and  did  not  prejudice  the  rights  of  appellant. 

Appellee — a  woman  and  a  mother  twenty-seven  yeai-s  of 

age — ^by  the  negligence  of  appellant,  was  made  to  suffer  from 

nervousness  and  intense   pain,   was   depressed   with 

3.  melancholy  and  fear  of  insanity  and  her  hearing  and 
sight  were  at  times  impaired.    It  would  appear  that 

the  amount  awarded  her  was  not  excessive  for  bodily  injuries 
alone  which  she  suffered,  without  reference  to  any  expense, 
medical  or  otherwise,  that  she  might  have  sustained. 
Judgment  afiirmed. 
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Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Harvey. 

[So.  iSMo.    Filed  January  7,  1910.] 

1.  CAJffliEES. — Railroads. — Stations. — Failure  to  Light, — Complaint, 
—A  complaint  alleging  tliat  defendant  railroad  company  negli- 
gently failed  to  light  the  platform  in  front  of  its  station,  by 
reason  whereof  the  plaintiff  in  attempting  to  reach  the  train 
stumbled  a^niuHt  the  raised  end  of  such  platform,  to  her  in- 
jury, states  a  cause  of  action,    p.  154. 

1  Tbiai*— Geiiei-a/  \erdict. — Interrogatories. — A  general  verdict 
for  tlie  plaintifT  is  a  finding  in  plaintifTs  favor  upon  all  of  the  is- 
sues, and  answers  to  the  interrogatories  to  the  Jury  control  the 
general  verdict  only  when  in  irreconcilable  conflict  therewith. 
p.  15o. 

3.  Tmal.— Verdict. — Interrogatories. — Conflict. — How  Determined. 
—In  determining  whether  there  is  a  conflict  between  the  general 
verdict  and  nuswers  to  the  interrogatories  to  the  jury,  only  the 
pleadings,  general  verdict  and  such  answers  will  be  considered. 
p.  156. 

4.  Carrijsrs. — Railroads. — Lighting  Platform. — Verdict. — Interroga- 
tories.—fj  on  fiict. — Where  the  complaint  alleged  that  the  raised 
end  of  defendant  railroad  company's  platfonu  was  "wholly  un- 
lighted  and  In  total  darkness/'  answers  to  interrogatories  that 
the  depot  was  lighted  with  four  lamps  which  "threw  a  profuse 
light  out  the  windows,**  are  not  in  irreconcilable  conflict  with  a 
general  verdict  for  the  plaintifl".    p.  15C. 

•'•  Cakriebs. — Railroads. — Lighting  Stations. — Question  for  Jury. — 
A  railroad  company  which  sells  round-trip  tickets  to  a  small  flag 
station  Is  required  to  know  that  there  will  probably  be  passengers 
there,  and  is.  therefore,  required  to  light  Its  platform  for  n 
reasonable  time  before  the  arrival  of  its  train,  the  reasonableness 
of  such  time  being  a  question  for  the  jury.    p.  156. 

^'-  Appeal. — Abscuce  of  Evidence. — Instructions. — Presumptions. — 
In  the  absence  of  the  evidence,  the  presumption,  on  appeal,  is  that 
instructions  refused  were  not  applicable  thereto,    p.  157. 

Prom  Wayne  Circuit  Court;   Henry  C.  Fox,  Judge. 

Action  by  Sarah  M.  Harvey  against  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Afjirmed. 
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Forkner  &  Forkner,  for  appellant. 

Clay  C,  Hunt,  Jackson  rf;  Hunter  and  Rohbi7is,  Starr  d- 
Robbins,  for  appellee. 

Watson,  J. — This  action  was  brought  by  the  appellee  to 

recover  damages  for  personal  injuries  alleged  to  have  been 

received  by  her  in  falling  upon  the  depot  platfonn  of  the 

appellant  at  Mooreland,  Indiana.     The  cause  was  tried  upon 

the  second  paragraph  of  the  complaint.    The  appel- 

1.  lant,  in  its  brief,  says  of  the  complaint:  '*The  com- 
plaint, after  stating  the  essential,  prefatory  facts, 
avers  the  alleged  negligence  of  the  defendant  in  the  follow- 
ing terms :  *  The  plaintiff  says  the  night  was  dark,  and  that 
said  defendant  had  carelessly  and  negligently  failed  to  pro- 
vide, or  cause  to  be  provided,  any  artificial  light  of  any  kind 
to  illuminate  said  grounds  or  way  or  said  platform,  and  the 
raised  end  of  said  platform  and  said  ground  and  said  way 
were  wholly  unlighted  and  in  total  darkness,  and  that  by 
reason  thereof  she  was  unable  to  see  them  and  wholly  un- 
able to  see  the  obstruction  formed  by  said  end  of  said  plat- 
form raised  as  aforesaid,  and  she  says  she  passed  slowly  and 
carefully  over  said  ground  and  way,  and  while  so  walking 
along  and  over  the  same  she  came  in  contact  with  said  raised 
end  of  said  platform,  and  was  thereby  caused  to  trip, 
stumble  and  fall  with  great  force  and  violence  upon  and 
against  said  platform,  whereby  and  by  reason  whereof  she 
avers  that  she  then  and  there  sustained  and  received  a  great, 
serious,  severe  and  permanent  wound  and  injury  to  her  leg 
and  knee. ' ' ' 

The  complaint  also  alleges  that  appellee  resided  in  New 
Castle;  that,  on  the  day  she  received  the  injury,  she  and  a 
party  of  friends  went  to  the  town  of  Slooreland  over  de- 
fendant's line  of  railway,  for  the  purpose  of  attending 
church  services;  that  she  did  attend  church  in  MoorelantJ 
on  the  evening  of  the  accident,  and  after  the  services  were 
over  she  and  her  party  of  friends  went  to  the  defendant's 
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depot  for  the  purpose  of  returning  to  New  Castle ;  that  she 
was  unfamiliar  with  the  depot,  its  approaches  and  surround- 
ings; that  on  the  night  of  January  16,  1906,  there  was  a 
regular  passenger-train  of  the  defendant's  line  scheduled  to 
leave  the  depot  of  defendant  at  Mooreland  at  10:26  o'clock 
p.  m.,  and  that  said  train  did  leave  at  said  time  on  said 
night;  that  she  had  in  the  afternoon  of  said  day  purchased 
a  round-trip  ticket  from  New  Castle  to  Mooreland,  which  en- 
titled her  to  ride  as  a  passenger  on  said  train.  No  demurrer 
was  addressed  to  this  paragraph  of  complaint,  nor  was  there 
any  assignment  of  error  challenging  its  sufficiency.  The 
complaint  contains  sufficient  averments  to  state  a  cause  of 
action  as  required  under  the  statutes. 

The  appellant  has  assigned  three  errors,  upon  which  it 
says  this  judgment  should  be  reversed,  but  its  brief  con- 
tains the  following:  **Upon  the  record,  we  present  but  two 
questions.  (1)  Did  the  court  err  in  overruling  the  motion 
for  judgment  upon  the  answers  to  the  interrogatories,  not- 
withstanding the  general  verdict  ?  (2)  Did  the  court  err  in 
refusing  to  give  the  instructions  before  set  forth  ? ' ' 

The  jury  returned  a  general  verdict  for  $650  in  favor  of 

the  appellee.     By  this  general  verdict  every  material  fact 

legitimately  provable  under  the  issues  is  found  in 

2.    support  of  the  verdict  in  favor  of  the  appellee.    The 

answers  to  the  interrogatories  will  only  overthrow  the 

general  verdict  when  they  are  so  antagonistic  to  each  other 

that  both  cannot  stand.     Kccley   Brewing   Co,   v.   Parnin 

(1895),  13  Ind.  App.  588;    Union  Traction  Co,  v.  Barnett 

(1903),  31  Ind.  App.  467;   Ohio,  etc,  It.  Co,  v.  Trowbridge 

(1890),    126   Ind,   391;    McCoy   v.   Kokomo  R,,   etc,   Co, 

(1902),  158  Ind.  663;   Citizens  St,  R.  Co.  v.  Batley  (1002), 

150  Ind.  368;   Lake  Shore,  etc.,  R.  Co.  v.  Teeters  ( 11)06 ), 

166  Ind.  335,  5  L.  R.  A.  (N.  S.)  425. 

In  determining  whether  the  general  verdict  shall  be  over- 
thrown by  the  answers  to  the  interrogatories,  we  consider 


156  APPELLATE  COrBT  OF  LNDLVXA, 

Cleveland,  etc.,  R.  Co.  v,  Harvey — 45  Ind.  App.  153. 

only  the  pleadings,  general  verdict  and  such  answers. 

3.  It  is  alleged  that  ^Hhe  raised  end  of  said  platform  and 
said  ground  and  said  way  were  wholly  unUghted  and 

in  total  darkness.''    The  general  verdict  determined  this,  sta 
well  as  every  other  question  essential  to  appellee's  right 

4.  to  recover,  in  her  favor.  The  jury  returned  with  the 
general  verdict  eighty-eight  interrogatories  with  an- 
swers thereto.  They  stated  the  platform  to  be  144  feet  long 
and  12  feet  wide ;  that  the  depot  was  lighted  by  four  lamps, 
which  ** threw  a  profuse  light  out  the  windows,"  but  this 
does  not  find  that  the  platform  was  lighted.  Moreover,  it  is 
charged,  and  so  foimd  by  the  general  verdict,  that  at  the  point 
where  the  accident  occurred  the  platform  was  '*  wholly  un- 
lighted  and  in  total  darkness."  No  such  antagonism  exists 
between  the  answers  to  the  interrogatories  and  the  general 
verdict  as  to  warranfthe  overthrow  of  the  latter. 

The  jury  found  by  interrogatory  sixty-two  that,  prior  to 
the  accident,  the  defendant  operated  a  through  train  sched- 
uled to  pass  the  town  of  Mooreland  at  10 :26  o'clock  p. 

5.  m.     They  also  found,  by  interrogatory  sixty-three, 
that  this  train  was  stopped  at  Mooreland  on  flag  only. 

It  is  contended  by  the  appellant  that,  inasmuch  as  this  train 
was  stopped  upon  flag  only,  it  was  not  required,  to  provide 
lights  in  the  depot  and  on  the  platform.  The  jury  found 
that  the  appellee  purchased  a  round-trip  ticket  between  New 
Castle  and  Mooreland ;  that  at  the  time  of  the  accident  the 
depot  was  lighted  with  four  lamps,  but  on  ordinar>^  occasions 
the  appellant  closed  its  depot  at  said  station  at  ^Mooreland 
after  the  local  train  passed,  about  8  o'clock  p.  m.,  so  that  the 
appellant  must  have  known  there  would  be  passenj^ers  for 
this  train.  It  was  therefore  its  duty  to  liave  the  platform 
lighted,  as  well  as  the  depot,  for  a  reasonable  time  before  tin* 
arrival  of  the  train.  What  constitutes  a  reasonable  time, 
during  which  the  premises  should  be  lighted,  is  determined 
by  the  circumstances  of  each  particular  case.    It  was  said  in 
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the  ease  of  Abbot  v.  Oregon  «.,  etc,  Co.  (1905),  46  Ore.  549, 
80  Pae.  1012,  1  L.  R.  A.  (N.  S.)  851,  114  Am.  St.  885: 
'*  Whether  or  not  such  period  of  time  next  prior  to  the  ar- 
rival of  a  train  is  reasonable  during  which  the  Oregon  Rail- 
road &  Navigation  Company  should  have  kept  its  depot  plat- 
form lighted  at  a  station  where  its  night  passenger-trains 
were  not  scheduled  to  stop,  is  not  now  necessary  to  inquire, 
for  that  was  a  question  exclusively  for  the  jury  to  deter- 


mine." 


The  law  imposes  a  duty  on  a  railroad  company,  engaged 
in  carrying  passengers  for  hire,  to  exercise  reasonable  care 
in  keeping  its  platforms,  approaches  thereto,  and  station 
grounds  properly  lighted  at  nighttime  for  the  safety  of  its 
passengers  going  upon  them  for  the  purpose  of  taking  pas- 
sage on  its  trains,  or  for  the  safety  of  passengers  who  alight 
from  trains,  for  a  reasonable  time  prior  to  the  arrival  and 
following  the  departure  of  trains  stopping  to  take  on  or  dis- 
charge passengers.  3  Thompson,  Negligence  (2d  ed.),  §2691 ; 
4  Elliott,  Railroads  (2d  ed.),  §1641;  Louisville,  etc.,  K  Co. 
V.  hum  (1889),  119  Ind.  583,  6  L.  R.  A.  193;  Ohio,  etc.,  R. 
Co.  y.Siansberry  (1892),  132  Ind.  533;  Louisville,  etc.,  R. 
Co.  y.  Treadway  (1896),  143  Ind.  689;  Draper  v.  Evansville, 
etc.,R,  Co.  (1905),  165  Ind.  117;  Abbot  v.  Oregon  R.,  etc., 
Co.,  supra. 

The  second  error  relied  upon  by  appellant  for  the  reversal 
of  this  cause  is  the  refusal  of  the  court  to  give  instructions 

two  and  one-half  and  four,  tendered  by  appellant. 
6.    The  appellant  did  not  bring  the  evidence  up  in  this 

appeal,  and  unless  it  is  in  the  record  on  appeal  it  will 
be  presumed  that  the  instructions  refused  were  properly  re- 
fused, the  presumption  being  that  they  were  not  applicable 
to  the  cause  made  out  by  the  evidence.  Patchell  v.  Jaqua 
(1893),  6  Ind.  App.  70;  Fifth  Ave.  Sav.  Bank  v.  Cooper 
(1898),  19  Ind.  App.  13;  Hollamd  v.  State  (1892),  131  Ind. 
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568;  Jenkins  v.  Wilson  (1895),  140  Ind.  544;  Pittsburgh, 
etc,  R,  Co.  V.  Collim  (1907),  168  Ind.  467. 

We  find  no  reversible  error.    The  judgment  is,  therefore, 
affirmed. 


Citizens  State  Bank  v.  Read  et  al. 

[No.  6,896.    Filed  January  11,  1910.] 

1.  Judgment. — Foreign, — Jurisdiction, — Collateral  Attack, — ^A  for- 
eign Judgment  may  always  be  questioned  for  a  want  of  Jurisdic- 
tion, and  a  sister-state  Judgment  is  foreign  within  this  rule, 
p.  159. 

2.  Judgment. — Foreign, — Complaint  upon, — A  complaint  upon  a 
foreign  Judgment,  si>ecifically  setting  out  the  manner  of  obtaining 
Jurisdiction,  must  affirmatively  show  such  Jurisdiction,  or  relief 
will  be  denied,    p.  160. 

3.  Courts. — Clerks. — Duties  as  to  Records. — ^The  clerk  of  a  court  is. 
a  public  officer  who  records  the  proceedings  of  the  court  and  has 
custody  of  its  records,    p.  160. 

4.  Judgment. — Foreign. — Rendition  hy  Clerk, — Complaint. — ^A  com- 
plaint upon  a  foreign  Judgment  alleging  that  such  Judgment  was 
rendered  by  a  court  of  general  Jurisdiction  is  not  sustained  where 
the  record  shows  that  said  Judgment  was  rendered  by  the  clerk 
of  said  court,    p.  160. 

Prom  Knox  Circuit  Court ;  Orlando  H,  Cobh,  Judge. 

Action  by  the  Citizens  State  Bank,  of  Watseka,  Illinois, 
against  Reuben  Read  and  others.  Prom  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Willoughhy  &  House  and  James  H.  Carey,  for  appellant. 
C.  B.  Kessinger  and  Cullop  &  Shaw,  for  appellees. 

RoBY,  J. — This  is  an  action  brought  by  appellant  against 
appellees.  It  is  averred  in  the  complaint  that  appellant  re- 
covered a  judgment  against  the  defendants  in  the  circuit 
court  of  Iroquois  county,  Illinois,  a  court  of  general  jurisdic- 
tion, for  $749  and  $4  costs,  upon  a  certain  promissory  note. 
The  case  was  put  at  issue  by  a  general  denial  and  an  affirma- 
tive answer,  denying  jurisdiction  in  the  Illinois  court  to 
render  the  judgment  sued  on.    The  case  was  tried  \\ithout  a 
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jury,  a  general  finding  made,  and  judgment  rendered  for  the 
defendants.  The  determination  of  the  appeal  depends  upon 
the  sufficiency  of  the  evidence  to  sustain  the  decision  of  tlie 
court.  The  judgment  sued  upon  purports  to  have  been  ren- 
dered in  vacation  by  the  clerk  of  the  circuit  court  of  Iro- 
<ji]ois  county,  in  pursuance  of  an  appearance  for  appellees  !)y 
•tn  attorney  who  waived  the  issuing  and  service  of  process, 
Jidmitted  the  truth  of  the  declaration,  and  consented  that 
judgment  be  rendered.  The  authority  of  said  attorney  rests 
upon  the  following  instrument : 


Mt.  Carmel,  Illinois,  November  3, 1904. 

On  or  before  August  1,  1906,  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  to  Olt- 
mans  Brothers,  of  Watseka,  Illinois,  or  order,  $735, 
payable  at  the  Citizens  Bank  of  Watseka,  Illinois,  with 
six  per  cent  interest  per  annum,  payable  annually,  from 
date  until  paid.  To  secure  the  payment  of  said  amount 
we  hereby  authorize  irrevocably  any  attorney  of  any 
court  of  record  to  appear  for  us  in  such  court  in  term- 
time  or  vacation,  at  any  time  hereafter,  and  confess 
judgment  without  process,  in  favor  of  the  holder  of  this 
•  uote,  for  such  amount  as  may  be  unpaid  thereon,  to- 
{?ether  with  costs  and  $10  attorney's  fees,  and  to  waive 
and  release  all  errors  which  may  intervene  in  any  such 
proceedings,  and  consent  to  immediate  execution  on  such 
judgment,  hereby  ratifying  and  confirming  all  said  at- 
torney may  do  by  virtue  thereof." 

It  is  recited  in  the  judgment  "that  by  virtue  thereof, 
*    and  in  pursuance  of  the  statute  in  such  cases  made 
and  provided,  it  is  thereupon  considered,"  but  no  statute  of 
Illinois  has  been  pleaded  or  proved.    The  appellees  were  and 
are  all  residents  of  Indiana,  and  were  at  no  time  within  the 
jurisdiction  of  the  Illinois  court. 
The  jurisdiction  of  a  foreign  court  is  always  open  to  in- 
quiry and  a  court  of  a  sister  state  is  in  this  respect 
1.    regarded  as  foreign.     Old  Wayne  Mut,  Life  Assn.  v. 

Flynn  (1903),  31  Ind.  App.  473. 
The  record  shows  specifically  the  manner  in  which  juris- 
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diction  was  attempted  to  be  acquired,  and  the  inquiry  is 
limited  to  the  sufficiency  of  such  showing.     Coan  v. 

2.  Claw  (1882),  83  Ind.  417;  Jones  v.  Porter  (1864), 
23  Ind.  66;  Doren  v.  Lupton  (1900),  154  Ind.  396. 

The  appellant  must  thereby  establish  jurisdiction  of  the 
Illinois  court  over  the  appellees.  Grover  &  Baker,  etc.. 
Mack.  Co.  V.  Radcliffe  (1887),  66  Md.  511,  8  Atl.  265. 

The  clerk  of  a  court  is  an  officer  who  records  the  proceed- 
ings of  the  court  and  has  custody  of  its  records.  Ross  v. 
Heathcock  (1883),  57  Wis.  89,  15  N.  W.  9;  Peterson 

3.  V.  State  (1878),  45  Wis.  535;  National  Docks,  etc., 
B.  Co.  V.  United  New  Jersey  R.,  etc.,  Co,  (1894),  52 
N.  J.  Eq.  366,  28  Atl.  673.     A  record  which  shows 

4.  judgment  rendered  by  the  clerk  of  a  court  does  not 
sustain  the  allegation  of  a  judgment  rendered  by  a 

court  of  general  jurisdiction.  Grover  &  Baker,  etc..  Mack. 
Co.  V.  Radcliffe,  supra;  Pond  v.  Simons  (1897),  17  Ind. 
App.  84.  Such  a  record  cannot  be  made  the  basis  of  an 
action  in  this  State.  Grover  ct-  Baker,  etc.,  Mack.  Co.  v.  Rad- 
cliffe (1890),  137  U.  S.  287,  11  Sup.  Ct.  92,  34  L.  Ed.  670^; 
Grover  &  Baker,  etc..  Mack.  Co.  v.  Radcliffe  (1887),  66  Md. 
511,  8  Atl.  265;  Oivens  v.  Henry  (1896),  161  U.  S.  642,  16 
Sup.  Ct.  693,  40  L.  Ed.  837. 
The  judgment  is  affirmed. 


Smail  et  al.  v.  Indianapolis  Mortak  and  Fuel 

Company  et  al. 

[No.  6,943.    Filed  January  12, 1910.] 

1,  Mechanics'  LieNs.  —  Priorities.  —  Crosa-Complaint.  —  Issues. — 
Special  Findings. — Where  a  complalDt  Is  filed  for  the  foreclosure 
of  a  mechanic's  lien,  and  the  defendants  severally  file  cross-com- 
plaints making  the  plaintiff  and  their  respective  codefendants  de- 
fendants thereto,  each  alleging  that  the  liens  of  the  others  are 
subordinate  to  his,  a  special  finding  that  a  named  defendant,  in 
writing,  wjilved  his  priority  in  order  that  the  owner  might  se- 
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cure  a  loan  from  the  defendant  building  and  loan  association,  i« 
within  the  Issues.,    p.  161. 

2.  Appeal —  Affirmance. —  Right  Results. —  A  judgment  clearly 
right,  will  not  be  reversed,    p.  162. 

3.  Appeal. — Briefn. — Presentation  of  Qnentions. — Change  of  Venue. 
—Where  the  record  shows  that  a  motion  for  a  change  of  venue 
was  both  sustained  and  overruled,  and  the  party's  brief  does  not 
conform  to  the  rules  in  presenting  the  question  discussed,  the 
Court  may  disregard  such  question,    p.  162. 

From  Superior  Court  of  Marion  Count>'  (73,071)  ;  Ber- 
mrd  Korbly,  Special  Judge. 

Cross-complaints  by  the  Indianapolis  ^lortar  and  Fuel 
(dnpany  and  others  against  Marion  Sinail  and  others. 
From  the  decrees  entered,  defendant  Smail  and  others  ap- 
peal.  Affirmed. 

^.  F.  Cafrey,  for  appellants. 
C,  E.  Fenstermacher,  for  appellees. 

BoBY,  J. — ^This  suit  is  for  the  foreclosure  of  a  mechanic's 
lien.  The  Indianapolis  Mortar  and  Fuel  Company,  the  Dal- 
ton  Lumber  Company  and  Joshua  M.  Moore  filed  cross- 
eomplaints,  in  which  they  each  claimed  and  sought  to  fore- 
close a  mechanic 's  lien  upon  the  real-estate  described  in  the 
complaint,  and  the  Parnell  Building  and  Loan  Association 
filed  its  cross-complaint  for  the  foreclosure  of  a  mortgage 
lield  by  it  thereon. 

Each  of  these  parties  averred  that  the  liens  of  the  others 
^^^e  junior  and  subordinate.  Issues  were  formed,  and  upon 
^quest  the  court  naade  a  special  finding  of  facts  and  stated 
conclusions  of  law  thereon,  fixing  the  priority  of  the  various 
liens  to  which  it  found  the  parties  entitled. 

The  court  found,  in  addition  to  facts  upon  which  the  liens 

claimed  by  the  various  parties  depend,  that  Joshua  M. 

Moore,  in  order  to  induce  the  building  and  loan  asso- 

1.    elation  to  make  a  loan  to  the  owner  of  the  lot  and 

building  thereon,  executed  a  written  waiver  of  his 

right  to  a  lien.     It  is  elaimed  that  this  finding  is  without  the 

Vol.  46—11 
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issue,  and  must  be  disregarded,  and  that  therefore  the  con- 
clusion of  law  subordinating  the  claim  of  said  j\Ioore  was 
unwarranted.  There  are  two  reasons  why  this  position  is 
untenable:  (1)  The  finding  is  not  outside  the  issue,  but 
was  pertinent  to  the  priority  claimed  by  the  several  parties 
in  their  respective  cross-complaints,  being  indeed  the  finding 
of  a  fact  essential  to  the  correct  determination  of  that 

2.  issue;    (2)   the  result  reached  is  absolutely  correct, 
and  when  that  is  the  case  there  can  be  no  reversal. 

§700  Burns  1908,  §658  R.  S.  1881. 

Appellant  Small,  who  was  the  owner  of  the  real  estate 

upon  which  said  liens  were  foreclosed,  filed  an  affidavit  for  a 

change  of  venue.     The  record  shows  that  such  motion 

3.  was  both  overruled  and  sustained.     The  appellants* 
brief  does  not  conform  to  the  rules  of  this  court,  and 

in  the  state  of  the  record  such  f aihire  furnishes  a  sufficient 
reason  for  refusing  to  consider  the  point  made. 
The  judgment  is  affirmed. 


Chicago,  Indianapolis  and  Louisville  Railway 

Company  v.  Johnson  et  al. 

[No.  0,842.    Filed  January  13,  1010.] 

1.  Municipal  Corporations. — Streets, — Grading. — Occupancy  hjj 
Railroads. — Cities  liave  the  right  to  establish  grados  for  the 
streets  thereof,  and  the  occupancy  of  a  street  by  a  railroad  com- 
pany does  not  lessen  nor  affect  such  power,    p.  1(37. 

2.  Municipal.  Corporations. — Grading  Streets. — Damages. — ExceiU 
by  statute,  cities  are  not  liable  for  damages  causotl  by  the  proper 
grading  of  streets,    p.  167. 

3.  Municipal  Corporations. — Grading  Streets. — Delegation  of 
Power. — Railroads. — Cities  cannot  delegate  their  iwwer  to  estab- 
lish street  grades  to  railroad  companies,    p.  1G7. 

4.  Railroads. — Changing  Grades. — Damages. — Streets. — Cities.  — 
A  railroad  company  that  changes  its  grade  to  conform  to  a  city 
ordinance,  In  the  absence  of  negligence,  is  not  liable  to  a  frontager 
for  damages  to  his  lot.    p.  168. 
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a.  Kailboads. — Rights  of  Way, — Occupancy. — PresumpiiouH. — X 
railroad  company  that  takes  possession  of  a  right  of  way  of  the 
full  legal  width  will  be  conclusively  presumed  to  have  appropri- 
ated such  land.    p.  169. 

<j.  Railboads. — Occupancy  of  Street s, — Presumptions, — Easements. 
—A  railroad  company  which  has  occupied  a  certain  iwrtion  of  a 
street  for  more  than  twenty  years  obtains  title  to  such  portion, 
but  its  use  is  subservient  to  the  use  thereof  as  a  street,  and  the 
city  may  require  such  company  to  straighten  its  track  tlierein. 
p.  169. 

7.  Municipal  Corporations. —  Streets. —  Easements. — Railroads. — 
Cities  may  grant  to  railroad  companies  the  right  to  use  the  streets, 
but  such  grants  do  not  prevent  frontagers  from  recovering  dam- 
ages for  the  additional  burdens  Imposed  upon  their  lots.    ]>.  ITU. 

S.  MuKiciPAL  Corporations. — Streets. — Highxcays. — Owner  ship  of, 
—The  owner  of  a  lot  abutting  on  a  highway  owns  to  the  middle 
of  such  highway,    p.  170. 

^'  Damages. — Railroads, — Streets, — Frontagers, — ^A  railroad  com- 
pany that  is  comijelled  by  a  city  to  straighten  its  tracks  in  a 
street,  requiring  the  track  to  be  laid  on  the  opposite  side  of  the 
street  from  where  It  formerly  lay,  is  liable  In  damages  for  the 
additional  burden  to  the  frontagers  upon  such  side  of  the  street 

pp.  no,  171. 

^0.   Limitation  op  Actions. — Damages. — Railroads. — ^Twenty  years* 

^^  of  a  street  by  a  railroad  company  bars  a  right  of  action  by 

frontagers  for  damagea    p.  171. 
^1-   Pleading. — Com/plaint. — Verhal   'Niceties, — Courts  will  not  In- 

^Qlge  in  mere  verbal  quibbles  in  determining  the  substantial 

'Igbts  of  parties,    p.  172. 

^rom  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Mary  Johnson  and  others  against  the  Chicago, 
^J^dianapolis  and  Louisville  Railway  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals.     Reversed. 

E.  C,  Field,  JI.  R.  Kurrie,  Brooks  &  Brooks,  for  appellant. 
Henry  P.  Pearson,  M.  F.  Dunn,  Robert  N.  Palmer  and  M. 
B.  Battel,  for  appellees. 

RoBY,  J. — Appellees  were  plaintiffs,  and  recovered  judg- 
ment from  which  the  appeal  is  taken.  The  circuit  judge 
apon  request  made  a  special  finding  of  facts  and  stated  con- 
clusions of  law  thereon.  The  appellant  excepted  to  the  con- 
clusions, and  unsuccessfully  moved  for  a  new  trial.     The 
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facts  are  conceded  to  be  found  in  accordance  with  the  evi- 
dence. They  are  to  the  effect  that  defendant  is  a  duly  or- 
ganized corporation;  that  at  the  time  the  complaint  waa 
filed  and  for  at  least  five  years  prior  thereto,  it  had  operated 
a  steam  railroad  extending  from  Louisville,  Kentucky,  to 
Chicago,  Illinois,  and  through  the  corporate  limits  of  the 
city  of  Bedford,  Lawrence  county,  Indiana,  and  along  J 
street  in  said  city ;  that  said  street  is  sixty  feet  wide,  and 
its  course  is  north  and  south;  that  the  plaintiffs  are  the 
owners  of  a  lot  abutting  on  said  street  for  a  distance  of  180 
feet;  that  for  many  years  prior  to  November,  1905,  said 
railroad  ran  upon  said  street  in  front  of  said  lot,  which  is  on 
the  east  side  thereof;  that  the  track  was  wholly  on  the  west 
of  the  center  of  said  street,  and  did  not  touch  *  *  that  portion 
of  said  real  estate  o\^'ned  by  plaintiffs  in  fee  simple,  to  wit, 
the  east  half  of  said  street;"  that  defendant  never  paid  or 
offered  to  pay  plaintiffs  anything  by  way  of  damages  or 
compensation  for  the  occupancy  or  use  of  said  street;  that 
defendant,  in  November,  1905,  without  leave  or  license,  pay- 
ment or  tender  of  damages  to  appellees,  moved  its  track,  ties, 
roadbed  and  rails  thirteen  feet  east,  whereby  four  feet  of  the 
same  waa  placed  on  the  east  side  of  the  center  of  said  street, 
gradually  bearing  west,  until  at  a  distance  of  seventy-two 
feet  it  was  again  upon  the  west  side  thereof;  that  it  low- 
ered the  grade  two  and  one  one-hundredths  feet,  said  grade 
being  reduced  gradually  toward  the  south  to  eight  inches  at 
the  south  end  of  plaintiffs^  real  estate;  that  plaintiffs  had 
erected,  long  before,  a  large  two-stor>'  frame  residence  on 
said  real  estate  at  a  cost  of  $2,800 ;  that  the  surface  of  said 
lot  was  considerably  higher  than  the  street;  that  there  was 
an  embankment  west  of  the  east  side  of  the  street,  making  a 
rounded  approach  of  earth  from  near  the  track  to  the  street 
line;  that  said  embankment  was  from  seven  to  ten  feet  at 
its  extreme  height;  that  there  was  a  comparatively  level 
space  on  top  of  said  embankment  in  the  street  in  front  of 
plaintiffs'  property,  used  for  street  purposes,  and  occupied. 
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prior  to  the  change  of  track  aforesaid,  by  a  substantial  side- 
walk of  stone  flagging,  running  the  whole  length  of  plain- 
tiff's lot,  180  feet,  which  walk  cost  and  was  worth  $90;  that 
for  the  protection  of  said  bank,  and  to  keep  it  from  sliding, 
plaintiffs  had  planted  shrubbery  and  blue  grass  thereon, 
which  effected  said  purpose;  that  there  was  also  a  fence 
along  the  west  side  of  said  premises ;  that  the  lot  was  level 
and  was  covered  with  grass  and  flowers ;  that  all  of  said  im- 
provements were  made  with  reference  to  the  conditions  exist- 
ing prior  to  the  change  of  track  aforesaid ;  that,  by  reason 
of  the  change  of  said  track,  the  natural  support  of  the 
ground  adjacent  to  plaintiffs'  lot  was  destroyed;  that  de- 
fendant excavated  and  took  away  the  earth  in  said  embank- 
ment, most  of  which  belonged  to  plaintiffs,  whereby  the  earth 
was  caused  to  slip  and  wash  away,  injuring  plaintiffs'  build- 
ings, more  particularly  the  walks  to  said  dwelling-house; 
that  the  sidewalk  wajs  washed  away  and  destroyed ;  that  the 
walls  of  said  house  were  cracked  and  weakened,  causing  the 
plastering  to  fall  off,  cracking  the  flues,  and  increasing  the 
vibration  caused  by  the  jar  of  the  passing  trains ;  that  plain- 
tiffs' lot  was  worth  $4,000  before  the  change  of  said  track, 
and  street,  and  thereafter,  because  of  the  injury  thereto,  as 
set  out,  was  worth  $1,800;  that  the  defendant's  railroad  was 
eonstrueted  in  1855;  that  during  all  the  time  prior  to  the 
change  aforesaid  it  has  been  on  the  west  side  of  the  center 
of  said  street,  and  has  never  encroached  on  any  part  of  the 
lot  east  of  the  center  thereof;  that  the  defendant  appropri- 
ated the  land  occupied  by  its  new  roadbed  without  permis- 
sion, without  payment  or  tender  of  payment  therefor,  and 
over  plaintiffs'  objection,  and  thai  it  has  abandoneKi  the  strip 
of  land  formerly  used  by  it ;  that  the  embankment  between 
plaintiffs'  lot  and  the  railroad  track  was  necessarily  cut 
down  to  peiTuit  the  relocation  of  said  track;  that  the  de- 
fendant built  a  concrete  wall  in  front  of  plaintiffs'  lot,  from 
four  to  six  feet  high,  two  feet  wide  at  the  top  and  four  to 
six  feet  wide  at  the  base,  at  a  cost  of  $1,164.95,  which  was  all 
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built  on  the  east  side  of  J  street  on  plaintiffs'  land,  vdthout 
payment  or  compensation  therefor ;  that  it  was  erected  for 
defendant's  benefit,  and  to  prevent  the  washing  and  slip- 
ping and  sliding  of  said  embankment  down  upon  its  road- 
bed; that  since  the  construction  of  said  wall  said  embank- 
ment has  ceased  to  slip ;  that  there  was  no  public  improve- 
ment of  said  street  in  front  of  plaintiffs'  lot  ordered  by  said 
city.  It  is  further  found  that  an  ordinance  of  said  city, 
passed  February  21,  1905,  established  a  grade  for  J  street, 
including  that  part  of  the  street  west  of  plaintiff's  lot; 
that  the  ordinance  provided  that  the  defendant  should  im- 
mediately proceed  with  the  lowering  of  its  track  over  that 
part  of  said  street  to  conform  to  such  grade;  that  the  de- 
fendant was  by  said  ordinance  ordered  and  required  to  re- 
duce the  grade  of  its  tracks  until  it  conformed  to  said  grade ; 
that  the  city  desired  to  improve  J  street  by  the  construction 
of  a  vitrified  pavement  from  the  north  line  of  Seventeenth 
street ;  that  between  said  points  there  were  many  curves  in 
appellant's  track;  that,  in  order  to  make  and  maintain  said 
improvement,  it  was  necessary  that  the  track  be  straight- 
ened and  its  grade  lowered ;  that  in  order  to  have  this  done 
said  city  and  said  defendant,  on  June  21,  1905,  entered  into 
a  contract,  by  the  terms  of  which  defendant  agreed  to 
straighten  its  tracks  between  said  points,  conform  to  said 
grade,  remove  a  switch-track  which  it  had  between  Four- 
teenth and  Fifteenth  streots,  and  to  construct  a  part  of  said 
improvement,  making  the  change  of  track  and  grade  at  its 
own  expense ;  that  as  a  consideration  for  this  change  in  the 
alignment  of  its  tracks  it  was  relieved  from  any  assessment 
on  account  of  said  improvement ;  that  on  September  6,  1905, 
said  city,  by  ordinance,  gave  to  defendant  permission,  au- 
thority, power  ami  right  to  move  its  roadbed  and  track  on  J 
street,  as  heretofore  described;  that  the  contract  for  said 
improvement  was  let  and  the  work  completed  and  accepted, 
and  the  defendant  performed  its  contract  as  aforesaid ;  that 
the  change  of  grade  and  the  change  of  location  of  the  track 
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were  necefisary  to  the  making  of  said  iraproveiiient  by  the 

eitr. 

The  regulation  of  the  grade  of  its  streets  by  a  city  is  an 

exercise  of  police  power,  and  such  power  is  vested  in  the 

municipality  by  legislative  enactment,  either  express 

1.  or  necessarily  implied.  Express  authority  in  that 
behalf  is  conferred  upon  cities  in  this  State.  §8696 
Bums  1908,  subd.  5,  Acts  1905,  p.  219,  §93,  §3542  Bums 
1901,  Acts  1891,  p.  368.  The  circumstance  that  a  railway 
occupies  a  part  of  a  street,  the  grade  of  which  the  munici- 
pality desires  to  establish  or  change,  does  not  take  away  the 
power  possessed  by  it  to  regulate  such  grade.    State,  ex  reL, 

V.  Indkmpolis  Union  R.  Co.  (1903),  160  Ind.  45,  60  L.  R. 
A.  831. 

Appellant  did  that  which  the  city  had  a  right  to  require, 
and  its  relation  to  the  lot  owners  will  have  to  be  determined 

in  view  of  that  fact.  *  *  Where  a  street  is  graded  pur- 
2-   suant  to  legal  authority  and  in  a  careful  manner,  the 

adjoining  owners  of  lots  have  no  right  to  compensa- 
tion fop  consequential  damages  to  their  lots,  unless  expressly 
^ven  by  statute."  Snyder  v.  President,  etc.  (1855),  6  Ind. 
^^»  241.  See,  also.  City  of  Valparaiso  v.  Adams  (1890), 
^23  Ind.  250;  Keehn  v.  McGillicuddy  (1896),  15  Ind.  App. 
'^\  City  of  Jeffersonmlle  v.  Myers  (1891),  2  Ind.  App. 


Appellant  insists  that  in  cutting  down  the  natural  surface 

of  the  street  to  an  established  grade  it  is  no  more  liable  for 

damages  than  the  city  itself  would  be.    The  fact  that 

3.  the  change  was  made  without  coercion  on  the  part  of 
the  city  does  not  militate  against  this  position.  It  is 
the  undoubted  law  that  the  city  cannot  delegate  its  authority 
to  the  railroad  company.  The  cotmcil  cannot  authorize  a 
railroad  company  to  take  or  injure  the  property  of  a  citizen. 
Protzman  v.  Indianapolis,  etc.,  R,  Co,  (1856),  9  Ind.  467; 
Egbert  v.  Lake  Shore,  etc.,  R.  Co.  (1893),  6  Ind.  App.  350, 
68  Am.  Dec.  650;  IndiatiapoUs,  etc.,  R.  Co.  v.  State,  ex  rel. 
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(1871),  37  Lid.  489.  In  tlie  case  of  Protzman  v.  Indian- 
apolis, etc.,  R.  Co.,  6upra,  the  railroad  company  elevated  the 
grade  of  the  street  and  put  its  track  thereon.  In  the  case  of 
Egbert  v.  Lake  Shore,  etc.,  R.  Co.,  supra,  the  railroad  com- 
pany, as  a  part  of  its  general  system  of  improving  its  road- 
bed, raised  the  grade  along  its  right  of  way,  making  it  necas- 
sary  to  fill  in  to  make  approaches  for  a  street  crossing,  and 
interfering  with  the  ingress  to  and  the  egress  from  the  land 
of  an  adjoining  owner.  In  the  case  of  Indianapolis,  etc.,  R. 
Co.  V.  State,  ex  rel.,  supra,  the  railway  company  was  man- 
dated to  grade  the  streets  referred  to  in  the  case  of  Protzman 
V.  Indian4xpolis,  etc.,  R.  Co.,  supra,  so  as  to  enable  the  public 
to  use  them.  The  doctrine  is  of  necessity  limited  in  appli- 
cation to  facti?  which  show  an  attempt  on  the  part  of  the 
company  to  do  something  for  itself. 

The  reasoning  applicable  to  the  change  of  grades  by  a  city 
does  not  therefore  apply  to  a  grant  of  power  to  a  commercial 

railroad  to  change  the  grade  and  occupy  the  street 
4.     with  its  tracks,  and  wherever  it  fails  to  appear  that 

the  change  of  grade  is  made  solely  for  the  public  ac- 
commodation the  railroad  making  it  must  answer  for  the 
consequences.  Where,  however,  as  here,  it  is  clearly  shown 
that  the  grade  was  fixed  by  the  city  in  order  that  it  might 
pave  and  improve  the  street,  and  that  the  only  interest  of  the 
railway  was  to  adjust  its  tracks  to  meet  the  requirements 
of  the  municipality,  the  reason  upon  which  it  is  held  respon- 
sible for  the  consequences  of  making  such  grade  does  not 
apply.  When  the  reason  ceases,  the  rule  ceases,  and  the  par- 
tial occupancy  of  such  street  by  appellant's  tracks  is  no 
reason  for  placing  the  abutting  owner  in  any  different  posi- 
tion from  that  which  he  would  occupy  were  the  street  not 
used  by  the  railway.  It  happens  heie  that  the  actual  work 
of  grading  was  done  by  the  railway  company.  It  was,  how- 
ever, done  in  pursuance  of  a  contract  within  the  province  of 
the  parties  to  make.  The  responsibility  of  the  company  de- 
pends upon  the  purpose  for  which  the  work  is  done,  not  upon 
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who  does  it.  Of  course  for  lack  of  care  or  skill  the  con- 
tractor, whoever  he  is,  must  answer  to  those  damaged  thereby, 
but  this  possible  liability  is  not  claimed  herein.  It  therefore 
seem  to  us  that  the  appellant  ought  not  to  be  held  respon- 
sible for  damages  caused  by  the  act  of  the  city  in  fixing  a 
?rade  and  conforming  the  street  thereto  for  its  own  con- 
venience. 

The  second  phase  of  the  case  arises  from  the  location  of 
appellant's  tracks  on  appellees'  land.     It  contends  that  a 
railroad  company  is  presumed  to  appropriate  a  right 
5.    of  way  to  the  full  width  that  it  may  take  by  law, 
and  that  it  therefore  holds  a  way  in  J  street  as  wide 
aa  the  street  itself,  having  of  course  the  right  to  lay  its 
tracks  on  any  part  thereof.    The  cases  cited  *  *  decide,  in  effect, 
that  where  a  railroad  company  enters  upon  land  and  takes 
possession  of,  and  occupies  a  right  of  way  of  the  full  width 
authorized  by  law,  or  by  its  charter,  no  limitation  upon  its 
right  to  do  so  appearing,  it  will  be  conclusively  presumed 
that  it  appropriated  the  land  so  accepted  or  taken  posses- 
sion of  to  the  full  width  allowed  by  law. ' '    Indianapolis,  etc, 
R.  Co.  V.  Reynolds  (1888),  116  Ind.  356,  360. 

The  finding  shows  an  occupancy  by  appellant  of  so  much 
of  the  street  as  was  covered  by  its  ties,  and  that  it  never 
occupied  any  part  east  of  the  center  line.     Holding 
6.    for  more  than  twenty  years  raised  the  presumption 
of  a  grant.     Tawn  of  New  Castle  v.  Lake  Erie,  etc., 
R,  Co,  (1900),  155  Ind.  18.    Such  presumption  is  confined 
to  the  land  actually  held.    Indianapolis,  etc.,  R.  Co.  v.  Rey- 
nolds, supra;    McFadden  v.   Ross    (1890),   126   Ind.   344. 
While  the  municipality  does  not  have  power  to  remove  a 
railroad  track  which  has  remained  on  the  street  for  more 
than  twenty  years,  its  authority  over  the  street  and  the  man- 
ner of  its  use  is  no  more  impaired  by  the  fact  that  a  rail- 
road company  has  a  right  to  use  it  than  such  authority  is 
impaired  by  the  fact  that  other  persons  and  corporations 
have  a  right  to  use  it.    The  findings  show  appellant's  track 
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to  have  been  so  laid  as  to  interfere  with  the  general  vise  of 
said  street  by  the  public.  It  was  therefore  a  proper  exercise 
of  anthorit}'^  to  require  it  to  be  straightened  and  put  on  the 
center  line.  §8696  Bums  1908,  subd.  5,  Acts  1905,  p.  219, 
§93,  City  of  Nohlesville  v.  Lake  Erie,  etc,  R.  Co.  (1891),  130 
Ind.  1,  5;  Louisville,  etc.,  R.  Co.  v.  Phillips  (1887),  112  Ind. 
59,  2  Am.  St.  155;  Elliott,  Roads  and  Sts.  (2d  ed.),  §807. 
The  city  has  the  power  to  grant  permission  to  a  railroad 
company  to  build  its  track  upon  a  street,  and  such  power  is 
presumed,  from  long-continued  use,  to  have  been  ex- 

7.  ercised.     Such  permission  is  simply  a  grant  of  the 
right  to  share  with  the  general  public  the  use  of  the 

easement.  It  does  not  impair  or  destroy  the  right  of  an  abut- 
ting owner  to  recover  damages  for  the  additional  burden 
imposed  upon  his  land.  Haslett  v.  New  Albany,  etc.,  R.  Co, 
(1893),  7  Ind.  App.  603,  608;  Tate  v.  Ohio,  etc.,  R.  Co. 
(1856),  7  Ind.  479;  Town  of  Rensselaer  v.  Leopold  (1886), 
106  Ind.  29;  Burkam  v.  Ohio,  etc.,  R.  Co.  (1890),  122  Ind. 
344;  City  of  Indianapolis  v.  Kingsbury  (1885),  101  Ind. 
200,  51  Am.  Rep.  749.  See  monographic  note  to  Louisville, 
etc.,  R,  Co.  V.  Lellyett  (1905),  1  L.  R.  A.  (N.  S.)  49. 

The  owner  of  a  lot  abutting  on  a  highway  owns  to  the 

center  of  the  street.    Cox  v.  Louisville,  etc.,  R.  Co.  (1874), 

48  Ind.  178,  188 ;   Western  Union  Tel.  Co.  v.  Krueger 

8.  (1905),  36  Ind.  App.  348;   Haslett  v.  New  Albany, 
etc.,  R.  Co.,  supra;  Terre  Haute,  etc.,  R.  Co.  v.  Rodel 

(1883),  89  Ind.  128,  46  Am.  Rep.  164.  He  may  maintain  an 
action  against  the  railroad  company  for  damages  caused  by 
the  construction  of  a  railroad  along  the  street  and  over  that 
part  of  the  land  owned  by  him.  Terre  Haute,  etc.,  R.  Co.  v. 
Rodel,  supra;  Protzman  v.  Indianapolis,  etc.,  R.  Co.,  supra. 
The  application  of  the  foregoing  legal  propositions  to  the 
facts  of  the  case  under  consideration  determines  the  relative 
rights  of  the  parties.    The  appellant  is  lawfully  upon 

9.  the  street  and  has  express  authority  from  tlie  city  to 
lay  its  tracks  over  appellees*  land.    The  appellees,  on 
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the  other  hand,  are  entitled  to  recover  such  damages  as  the 
construction  of  «ueh  railroad  has  caused  them.  When  tlie 
amount  of  such  damage  has  been  ascertained  and  paid, 
neither  of  said  parties  can  have  reason  for  complaint.  The 
one  will  have  been  compensated  for  that  given  and  the  other 
^ill  have  paid  for  what  it  has  received.  The  principles  by 
which  compensation  must  be  made  ai*e  well  settled  and  often 
declared.  EvansvUUy  etc.,  R.  Co.  v.  Charlton  (1892),  6  Ind. 
App.  56. 

The  finding  shows  that  the  appellant  had  maintained  its 

track  on  the  opposite  side  of  said  street  for  such  a  length  of 

time  as  to  bar  a  claim  for  damages  which  might  other- 

10.  wise  have  been  made  againsrt  it  on  account  of  such 

occupancy.    Sherlock  v.  Louisinlle,  etc,  R.  Co,  (1888), 

115  Ind.  22. 

This  fact  in  nowise  affects  appellees'  right  to  compensa- 
tion for  real  estate  now  taken.    It  has  been  held  that  where 
a  city  granted  a  license  for  the  use  of  a  specified  por- 
9*    tion  of  the  street,  and  appropriation  proceedings  were 
thereafter  had,  the  landowner  had  a  right  to  enjoin 
the  construction  of  tracks  outside  of  the  limit  fixed  by  said 
license  and  appropriation.     Chicago,  etc.,  R.  Co.  v.  Eisert 
(1891),  127  Ind.  156;    O'Brien  v.  Central  Iron,  etc.,  Co. 
fl902),  158  Ind  218,  57  L.  R.  A.  508,  92  Am.  St.  305. 

The  appellant's  right  in  J  street  was  limited  to  that  por- 
tion thereof  occupied  by  it,  and  has  nothing  to  do  with  its 
appropriation  of  the  appellees'  fee.    This  would  be 
10.   true  where  compensation  had  in  fact  been  made  for 
that  part  of  the  street  occupied,  but  appellant  has  not 
made  compensation.    It  has  not  paid  for  what  it  has  had. 
It  has  simply  become  entitled  to  the  benefit  of  the  statute  of 
limitations;  a  statute  of  repose,  the  assertion  of  which  im- 
plies no  merit  on  the  part  of  those  availing  themselves 
thereof.    Webb  v.  Rhodes  (1902),  28  Ind.  App.  393. 

It  has  voluntarily  relinquished  the  right  to  invoke  such 
statute.     It  was  bound  to  know  that  the  city  had  authority 


172  APPELLATE  COURT  OP  INDIANA, 

Shelton  v.  Lundin— 45  Ind.  App.  172. 

over  said  street,  and  it  impliedly  undertook,  from  the  begin- 
ning, to  do  what  it  has  done — ^abide  by  and  conform  to  all 
reasonable  requirements  which  the  city  might  make.  If  in 
so  doing  it  foregoes  the  right  to  avail  itself  of  the  statute, 
the  courts  will  no  more  intervene  to  avert  the  consequences 
of  such  waiver  than  they  would  intervene  to  prevent  an  hon- 
est debtor  from  making  a  new  agreement  to  pay  his  barred 
debt.  There  has  been  some  discussion  as  to  the  theory  of  the 
complaint.  The  construction  of  the  pleading  indicates 
pretty  clearly  that  the  principles  of  law  applicable  to  the 
facts  stated  had  not  crystalized  in  the  mind  of  the  author, 
but  it  equally  indicates  a  desire  to  recover  all  damages 
caused  by  the  permanent  location  of  the  railroad  on  the  ap- 
pellees' land. 

The  objection  to  the  form  of  the  allegation — that  appel- 
lees own  the  fee  in  the  land  east  of  the  center  of  the  street — 
rests  upon  a  verbal  quibble  too  nice  for  the  purposes 

11.  of  substantial  justice.  The  special  finding  shows  the 
assessment  of  damages  proceeds  upon  a  consideration 
of  facts  which  are  in  part  not  relevant  thereto. 

The  judgment  is  reversed,  with  instructions  to  sustain  ap- 
pellant's  motion  for  a  new  trial  and  for  further  proceedings 
not  inconsistent  herewith. 


Shelton  v.  Lundin. 

[No.  6,609.    Filed  JoBiiary  13.  1910.] 

1.  Bbokebs. — Compensation. — Agency, — Bales, — ^A  broker  who  has 
property  for  sale  or  exchange,  and  who  brings  the  owner  of  the 
I)roi)erty  and  the  purchaser  together,  an  exchange  or  sale  being 
effected,  Is  entitled  to  his  commission,    p.  176. 

2.  Bbokebs. — Contracts. — Change  of. — Commission. — Where  an 
owner  specified,  to  his  broker,  certain  terms  of  sale  for  his  prop- 
erty, his  subsequent  change  thereof  on  making  a  sale  to  the  pur- 
chaser procured  by  such  broker,  cannot  deprive  such  broker  of 
his  commission,    p.  176. 

3.  OozvTEACTs. — Breach. — Special  Poindings. — Evidentiary  Facts,— 
Where  a  contract  for  the  exchange  of  properties  provided  that  If 
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one  of  tbe  parties  was  unable  to  name  a  parchaser  for  certain 
property  conveyed,  then  the  contract  should  be  ''void  and  of  no 
effect,"  a  special  finding  merely  showing  that  the  party  to  the  ex- 
change who  was  to  find  a  purchaser  for  said  property  informed 
such  other  party  that  he  conld  not  find  a  purchaser  for  the  land 
involved  in  the  trade,  will  be  disregarded  as  evidentiary,  especially 
where  It  is  further  shown  that  three  days  later  the  same  parties 
closed  the  contemplated  trade,    p.  J  77. 
4.    Bbokebs.  —  Discharge.  —  Contracts.  —  Rescission.  — Where     the 
owner  of  property  employed  a  broker  to  effect  a  sale  of  property, 
and  the  purchaser  that  he  secured  entered  into  a  contract  of  pur- 
chase, reser\'ing  a  right  to  rescind,  and  he  so  rescinded,  such  re- 
scission did  not  discharge  the  broker,  nor  deprive  him  of  his  right 
to  a  commission,  where  such  persons  three  days  later  effected  a 
sale  on  substantially  the  same  terma    p.  177. 

From  Pulaski  Circuit  Court ;  tTohn  C.  Nye,  Judge. 

Action  by  Morris  Shelton  against  Charles  J.  Lundin. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

A.  L.  Courtright  and  H.  A.  Steis,  for  appellant. 
Beeman  dk  Foster,  for  appellees. 

CoMSTOCK^  J. — Appellant,  plaintiff  below,  sued  appellee 
to  recover  the  sum  of  $100  for  services  rendered  by  him  to 
appellee  under  an  employment  as  a  broker  for  the  sale  of 
certain  personal  propejiy  owned  by  appellee.  Issues  were 
formed  and  the  cause  was  submitted  to  the  court.  Upon 
timely  request,  findings  of  facts  were  made  and  conclusions 
of  law  stated  thereon,  and  judgment  rendered  in  favor  of 
appellee. 

The  only  error  assigned  is  that  the  court  erred  in  its  con- 
clusions of  law. 

The  following  is  a  fair  summary  of  the  facts  found :  On 
October  17,  1905,  defendant  employed  plaintiff  in  this  cause 
to  procure  for  him  a  purchaser  for  a  stock  of  goods  in  the 
town  of  Knox,  Starke  county,  Indiana,  and  in  such  sale  and 
exchange  he  was  to  receive  $2,500  in  cash,  and  for  which 
services  defendant  agreed  to  pay  plaintiff  the  sum  of  $100. 
Pursuant  to  such  emplo3rment  plaintiff  procured  Sydney  A. 
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Uncapher  as  a  purchaser  for  the  property,  wlio,  upon  the 
same  day,  entered  into  a  written  contract  with  defendant  for 
the  purchase  of  said  stock  of  good^,  by  the  terms  of  which 
Uncapher  agreed  to  sell  and  convey  to  said  Lundin  his  equity 
in  forty  acres  of  land,  at  and  for  the  price  of  $400,  one  lot 
in  Summitville,  Indiana,  for  $400,  two  lots  in  Chicago  for 
$500,  and  eighty  acres  of  land  in  Marshall  county,  Indiana. 
All  the  deeds  mentioned  in  this  item  to  be  general  warranty 
deeds,  except  the  Marshall  county  land,  which  was  to  be  a 
quitclaim  deed  from  A.  J.  Uncapher  and  wife.  Said  Lundin 
agreed,  in  consideration  of  covenants  of  first  party,  to  sell 
and  transfer  to  said  Uncapher  all  of  said  stock  of  drygoods 
and  groceries  in  a  building  in  the  town  of  Enox,  said  goods 
to  be  invoiced  at  cost.  He  agreed  to  deliver  possession  of 
said  stock  of  goods  upon  the  following  condition:  $2,500 
cash,  to  be  paid  at  the  time  invoice  of  stock  was  begun.  Said 
Lundin  agreed  further  to  lease  to  said  first  party  his  store- 
room, shelving  and  counters  for  $25  per  month  for  the 
period  of  one  year,  with  privilege  of  renewing  the  lease  for 
the  further  term  of  five  years.    The  contract  further  states : 

**It  is  understood  and  agreed  by  the  parties  that  the 
eighty-acre  tract  named,  known  as  the  Rank  farm,  shall 
be  sold  to  any  purchaser  named  by  the  first  party 
herein  at  $40  per  acre,  being  in  gross  $3,200.  Second 
party  agrees  to  make  to  such  purchaser  his  warranty 
deed  for  said  eighty  acres,  and  to  give  possession  to 
such  purchaser  as  early  as  may  be.  •  •  *  If  the 
first  party  is  unable  to  name  any  purchaser  according  to 
the  provisions  of  this  item,  then  and  in  that  event  this 
contract  shall  be  void  and  of  no  eflFect;  otherwise  to  be 
in  full  force. " 

There  are  other  conditions  not  necessary  to  be  set  out. 

After  the  execution  of  the  foregoing  written  contract, 
dated  November  7,  1905,  said  Uncapher  informed  the  de- 
fendant that  he  could  not  find  or  procure  a  purchaser  for 
said  land,  and  that  thereupon  said  defendant  and  said  Un- 
capher, by  mutual  consent  and  understanding,  annulled  said 
written  contract,  rel easing:  each  other  therefrom. 
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At  the  time  of  the  making  of  the  contract  between  said 
Uncapher  and  the  defendant,  which  is  known  as  the  first 
contract,  the  plaintiff  was  present,  and  knew  of  the  condi- 
tma  and  provisions  of  said  contract,  and  knew  that  said 
Uncapher  reserved  the  right  to  annul  the  contract  if  he 
could  not  find  a  purchaser  for  the  eighty-acre  tract  of  land 
for  the  sum  before  named. 

On  November  10,  1905,  Uncapher,  after  negotiating  with 
defendant,  entered  into  another  written  contract  with  him 
for  the  purchase  of  defendant's  stock  of  goods,  and  upon 
which  written  contract  said  stock  of  goods  was  finally  pur- 
chased and  procured  of  the  defendant  herein.  By  the  terms 
of  said  second  contract,  Uncapher  agreed  to  convey  by  deed 
of  general  warranty  the  forty  acres  of  land  described  in  the 
first  contract,  and  by  deed  of  quitclaim  the  eighty  acres  of 
land  in  Marshall  county,  Indiana,  known  as  the  Rank  farm, 
and  to  pay  to  said  Lundin  at  the  time  of  signing  the  contract 
$1,000  in  cash.  Said  Lundin  upon  his  part,  in  consideration 
of  the  covenants  of  the  said  Uncapher,  set  out,  agreed  to  sell 
and  transfer  to  Uncapher  the  stock  of  goods  and  groceries, 
being  the  same  mentioned  in  the  first  contract,  including  all 
fixtures,  except  counters  and  shelving,  and  to  deliver  posses- 
sion upon  the  terms  and  conditions  as  follows :  A  cash  pay- 
ment of  $1,000;  conveyance  by  warranty  deed  by  the  first 
party  to  the  second  party  of  the  forty-acre  tract;  convey- 
ance by  quitclaim  deed  of  the  eighty-acre  tract  known  as 
the  Rank  farm  in  Marshall  county,  Indiana.  Said  Lundin 
agreed  to  lease  his  storeroom,  shelving,  etc.,  upon  the  same 
terms  as  provided  in  the  first  agreement.  It  was  further 
agreed  that  upon  the  signing  of  the  contract  the  first  party 
should  procure  for  second  party  the  quitclaim  deed  before 
named,  for  the  Rank  farm,  and  allow  and  pay  to  Lundin 
all  necessary  expenses  and  attorney  fees  and  court  costs  to 
obtain  possession  of  the  Rank  farm,  and  that  Uncapher 
wonld  pay  all  taxes  now  due  and  payable  upon  the  lands  de- 
scribed in  item  one ;  that  he  would  assume  and  pay  any  and 
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all  other  liens  of  whatever  kind  upon  said  lands,  and  that 
Lnndin  would  pay  all  liens  or  claims  on  account  of  stock  of 
goods  whether  for  purchase  money  or  otherwise.  Plaintiff 
took  no  part  in  any  of  the  negotiations  between  the  parties 
for  the*  sale  or  exchange  of  said  property  after  said  written 
contract  was  annulled,  and  did  not  know  of  the  proposition 
made  by  said  Uncapher  for  the  purchase  of  the  property,  nor 
of  the  making  of  said  contract  on  November  10,  1905,  but 
learned  of  said  proposition  and  contract  sometime  there* 
after.  At  the  time  of  plaintiff's  employment,  and  when  he 
first  went  to  Uncapher  to  sell  him  the  stock  of  goods  belong- 
ing to  defendant,  there  had  been  no  negotiations  between 
defendant  and  Uncapher,  but  there  had  been,  about  four 
weeks  prior  thereto,  negotiations  between  the  defendant  and 
Uncapher  for  the  sale  of  said  stock  of  goods  to  said  Un- 
capher. Prior  to  the  commencement  of  this  suit  the  plain- 
tiff asked  the  defendant  for  the  commission  claimed  to  be 
due  him  from  the  defendant,  and  the  defendant  refused  to 
pay  the  same.  The  court  concluded  as  follows:  **That  the 
plaintiff  take  nothing  by  this  action." 

When  a  broker  who  has  property  for  sale  or  exchange  is 

instrumental  in  bringing  the  owner  of  the  property  and  the 

purchaser  together,  and  an  exchange  or  sale  is  ef- 

1.  fected  by  the  parties  in  interest,  he  is  entitled  to  his 
commission.     McFarland  v.  Lillard   (1891),  2  Ind. 

App.  160, 163,  50  Am.  Stat.  234;  Barnett  v.  Qluting  (1892), 
3  Ind.  App.  415,  417;  Piatt  v.  Johr  (1894),  9  Ind.  App.  58; 
Clifford  v.  Meyer  (1893),  6  Ind.  App.  633,  642;  Vinton  v. 
Baldwin  (1882),  88  Ind.  104,  45  Am.  Rep.  447;  Fischer  v. 
Bell  (1883),  91  Ind.  243,  244;  Cox  v.  Haun  (1891),  127  Ind. 
325;  Storer  v.  Markley  (1905),  164  Ind.  535. 

A  change  made  by  the  vendor  or  by  the  vendee,  alter- 
ing the  terms  of  the  original  contract,  cannot  deprive  a 
broker  of  his  rights.    McFarland  v.  Lillard,  supra; 

2.  Lawrence  v.  Atwood  (1878),  1  111.  App.  217;    Bash 
v.  Hill  (1871),  62  111.  216;  Adnnut  v.  Decker  (1889\ 
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M  111.  App.  17;  Plant  v.  Thompson  (1889),  42  Kan.  664,  22 
Pac.  726, 16  Am.  St  512;  Stewart  v.  Mather  (1873),  32  Wis. 
344;  Woods  V.  Stephens  (1870),  46  Mo.  555;  JTcy*  v.  Jofeti- 
5(^n  (1871),  68  Pa.  St.  42. 
The  contract  contains  this  provision : 

"If  the  first  party  is  unable  to  name  any  purchaser  ac- 
cording to  the  provisions  of  this  item,  then  and  in  that 
event  this  contract  shall  be  void  and  of  no  effect. " 

There  is  no  finding  that  Uncapher  was  unable  to  name 

3.  any  purchaser.     The  finding  that  **on  November  7, 
1905,  said  Uncapher  informed  the  defendant  that  he 

eould  not  find  or  procure  a  purchaser  for  said  land"  is  the 
finding  of  an  evidentiary  and  not  an  ultimate  fact.  The 
fact  found  is  that  on  November  7,  1905,  appellee  and  his 
vendor,  by  mutual  consent,  annulled  the  agreement,  which 
negotiations  could,  not  affect  the  rights  of  the  broker. 

The  date  of  making  the  second  agreement — November  10, 
1905^and  the  date  of  the  first— November  7,  1905— 
together  with  the  property  involved  and  the  terms  of 
the  contract,  almost,  if  not  quite,  compel  the  inference  that 
the  second  contract  was  entered  into  to  avoid  paying  to  the 
appellant  his  commission.     There  is  no  finding  that 

4.  appellant  was  discharged  from  his  employment.    The 
rescission  of  the  first  contract  was  not  a  discharge  of 

appellant.  The  basis  of  appellant's  right  is  that  the  sale, 
although  under  a  modified  agreement,  was  actually  due  to 
his  work.  The  burden  of  showing  that  Uncapher  was  unable 
to  name  a  purchaser  was  upon  appellee. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
'Plnsions  of  law  and  render  judgment  in  favor  of  appellant. 


Yoh.  45—12 
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BOLTZ  V.  O^CONNER. 

[No.  6,638.    Filed  January  14,  1910.] 

1.  Vendor  and  Pubchaseb. — Lands. — Representations. — Presump- 
tions.— A  vendor  is  presumed  to  know  the  truth  of  his  representa- 
tions as  to  the  character  of  soil  on  his  farm,  and  the  value  thereof, 
p.  180. 

2.  Vendor  and  Purchaser. — Representations. — Opinions. — Value. — 
Representations  as  to  the  value  of  a  farm  are  usually  cousid- 

.  ereti  as  merely  expressions  of  opinion ;  but  where  the  vendor 
knows  that  the  purchaser  is  wholly  Ignorant  of  the  value  of  the 
land,  and  the  value  is  stated  as  a  fact  and  relied  upon,  to  the 
vendor's  knowledge,  the  vendor  is  bound  thereby,    p.  181. 

3.  Vendor  and  PrBCHASER. — Representations  as  to  Value. — Anstcer. 
— Counterclaim. — ^Allegations  in  an  answer  and  in  a  counterclaim 
that  the  vendor  falsely  represented  that  his  farm  was  worth  $19,- 
000,  that  the  purchaser  was  not  acquainted  with  the  value  there- 
of, that  relying  upon  the  representation  he  purchased  said  farm, 
and  that  such  farm  was  not  worth  more  than.  $12,000,  do  not  rfiow 
that  such  representation  was  more  than  the  expression  of  an 
opinion,    p.  181. 

4.  Vendor  and  Purchaser. — Representations  as  to  Soil. — Answer. 
— Counterclaim. — Allegations  in  an  answer  and  in  a  counterclaim 
that  the  vendor  falsely  represented  the  soil  on  his  farm  to  be 
rich,  very  productive,  deep  and  black,  for  the  purpose  of  cheating 
the  purchaser,  that  the  purchaser  was  ignorant  of  the  falsity 
thereof,  and  that  the  purchaser  was  injured  thereby,  sufficiently 
show  false  representations  of  facts,  and  constitute  a  good  defense 
and  counterclaim  to  an  action  for  the  purchase  price,    p.  181. 

5.  Vendor  and  Purchaser. — False  Representations. — Fraud. — Ven- 
dors who  falsely  represent,  to  a  purchaser's  injury,  are  ordinarily 
not  permitted  to  take  advantage  thereof  under  the  pretense  that 
the  purchaser  should  not  have  believed  them.    p.  183. 

G.  Vendor  and  Purchaser. — False  Representations. — Fraud. — ^A 
vendor's  statements  that  the  soil  on  his  land  is  very  productive, 
rich,  deep,  and  black,  are  expressions  of  fact  and  not  of  opinion, 
pp.  183, 1&4. 

7.  Words  and  Phrases. — ^^RicW  Soil. — ^The  word  "rich,"  when  ap- 
plied to  the  soil,  imports  fertility,  productiveness,  and  abundance 
of  yield,    p.  183. 

From  Carroll  Circuit  Court;  James  P.  Wason,  Judge. 

Action  by  Thomas  W.  0 'Conner  against  Henry  W.  Boltz. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re  versed . 
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Alfred  W.  Reynolds,  Addison  K.  Sills,  George  C.  Reynolds 
and  Charles  R,  PoUard,  for  appellant. 

Truman  F.  Palmer,  Benjamin  F,  Carr  and  Boyd  &  Julian, 
for  appellee. 

Hadley,  J. — ^Appellee  sued  appellant  to  recover  $2,000  on 
a  check  given  by  appellant  to  appellee,  drawn  upon  the  State 
Bank  of  Monon,  and  which  check  said  bank  had  refused  to 
pay  on  account  of  insufficient  funds.  Ap])ellant  answered  the 
complaint  in  three  paragraphs,  the  first  being  a  general 
denial,  the  second,  fraud  in  the  procurement  of  the  execu- 
tion of  the  cheek,  and  the  third  was  in  the  nature  of  a  coun- 
terclaim, and  demanded  the  cancellation  of  the  check  and  a 
contract  for  the  sale  of  lands  executed  contemporaneously 
therewith,  upon  the  ground  of  fraud  in  the  procurement  of 
the  execution  of  the  same.  Appellee  demurred  to  the  second 
and  third  paragraphs  of  answer,  which  demurrers  were  sus- 
tained. Appellant  then  dismissed  the  first  paragraph  of 
answer  and  refused  to  plead  further,  and  judgment  was  ren- 
dered against  him. 

The  question  here  presented  is  upon  the  rulings  of  the 
court  on  said  demurrers.  It  is  averred  in  the  answer  and 
counterclaim  that  appellee  was  the  owner  of  certain  lands 
in  White  county,  Indiana ;  that  Chester  Sprague  was  his 
agent;  that  said  Sprague,  for  the  purpose  of  cheating  and 
defrauding  appellant,  and  to  induce  him  to  enter  into  a  con- 
tract to  purchase  appellee's  said  real  estate,  did  then  and 
there  falsely  represent  to  appellant  **that  the  soil  of  said 
real  estate  was  very  productive;  that  it  was  rich;  that  it 
was  a  deep,  black  soil ;  that  it  was  the  richest  real  estate  in 
White  county,  Indiana,  and  was  of  the  value  of  $19,000; 
that  at  that  time  appellant  lived  about  fifteen  miles  from 
said  real  estate ;  that  he  was  not  acquainted  with  said  real 
estate;  that  he  was  not  acquainted  with  the  soil  of  said  real 
estate  nor  with  the  soil  of  the  real  estate  in  that  locality — 
whether  productive  or  not,  whether  rich  or  poor  soil — nor  of 
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the  value  thereof;  that  he  had  been,  for  some  time  prior 
thereto,  acquainted  with  the  agent  of  appellee ;  that  relying 
upon  the  statements  made  by  said  appellee  and  his  said  agent, 
and  believing  them  to  be  true,  he  entered  into  a  written 
contract  with  appellee,  in  which  he  agreed  to  purchase  said 
real  estate  and  pay  therefor  the  sum  of  $19,000;  that  said 
clieck  sued  on  was  in  part  paAinent  of  said  contract  price, 
and  said  representations  were  and  are  false  and  made  for  the 
fraudulent  purpose  of  selling  said  real  estate  to  appellant 
at  an  excessive  price,  and  for  the  purpose  of  procuring  ap- 
pellant to  enter  into  said  contract ;  that  said  representations 
were  false,  in  this,  that  the  soil  of  said  real  estate  was  not 
very  productive  and  it  was  not  rich ;  that  it  was  not  a  deep, 
l)lack,  rich  soil ;  that  said  real  estate  was  not  the  richest  in 
AVhite  county,  and  was  not  of  the  value  of  $19,000,  nor  of 
the  value  of  more  than  $12,000;  that  the  soil  of  said  real 
estate  was  and  is  poor;  that  it  is  sandy,  and  the  sand  and 
gravel  lie  near  the  surface  of  the  ground,  all  of  which  appel- 
lee well  knew  at  the  time  said  representations  were  so  made 
by  him  and  his  agent."  Further  facts  were  averred,  show- 
ing that  no  possession  of  the  land  had  been  taken,  or  other 
property  received  or  rights  exercised,  under  the  contract  by 
appellant. 

It  will  be  observed  that  the  representations  which  are 
averred  to  be  false,  are  representations  of  matters  of  which 

the  owner  is  presumed  to  know  the  truth,  although 
1.    there  is  no  averment  of  confidential  relations  existing 

between  appellant  and  appellee  or  his  agent.  It  is 
shown  that  appellant  was  acquainted  with  the  agent  of  ap- 
pellee. It  is  not  averred  that  appellant  was  ignorant  or 
in  any  way  deficient  in  understanding  or  comprehension, 
and  thereby  rendered  unequal  to  the  task  of  protecting  his 
interests  against  the  representations  of  appellee  or  his  agent. 
Neither  is  it  averred  that  appellee  knew  that  appellant  was 
unacquainted  with  the  land,  its  quality,  character  or  value, 
or  was  unacquainted  with  the  values  of  land  or  other  prop- 
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erty  generally ;  nor  that  appellee  knew  that  appellant  was 
relying  upon  him  or  his  agent  for  information  as  to  these 
matters;  nor  that  appellee  or  his  agent  had  any  special 
knowledge  or  were  experts  as  to  the  value  of  said  real  estate ; 
but  it  is  averred  that  the  representations  complained  of  were 
falsely  and  fraudulently  uttered  for  the  purpose  of  deceiving 
and  cheating  the  appellant,  and  that  the  appellee  knew  that 
such  representations  were  false  when  he  made  them,  and  that 
appellant  was  misled  and  injured  by  them. 

As  a  rule,  representations  as  to  value  are  not  held  to  be 

statements  of  fact,  but  are  considered  expressions  of  opinion. 

Culley  V.  Jones  (1905),  164  Ind.  168;  Bold^  v.  Woods 

2.  (1894),  9  Ind.  App.  657;  Shade  v.  Crevision  (1884), 
93  Ind.  591;  Kennedy  v.  Richardson  (1880),  70  Ind. 

524.  This  is  not  a  hard  and  fast  rule,  however.  In  certain 
circumstances  such  representations  may  be  made  the  grounds 
of  an  action,  and  are  called  affirmations  of  fact.  Cxdley  v. 
Jmes,  supra.  The  rule  by  which  such  expressions  should  be 
measured  is  laid  down  in  the  case  of  Culley  v.  Jones,  supra, 
by  the  following  from  Murray  v.  Tolman  (1896),  162  111. 
417,  44  N.  E.  748:  "Where  the  vendee  is  wholly  ignorant 
of  the  value  of  the  property,  and  the  vendor  knows  this,  and 
also  knows  that  the  vendee  is  relying  upon  his  (the  vendor's) 
representation  as  to  the  value,  and  such  representation  is  not 
a  mere  expression  of  opinion  but  is  made  as  a  statement  of 
fact,  which  statement  the  vendor  knows  to  be  untrue,  such 
a  statement  is  a  representation  by  which  the  vendor  is 
bound.'' 

The  averments  of  the  answer  and  counterclaim  of  the  rep- 
resentations as  to  the  value  of  the  land  cannot  be  said  to 
present  such  circumstances  as  to  make  them  excep- 

3.  tions  to  the  general  rule,  and  in  this  r^ard  are  insuf- 
ficient as  a  defense  or  counterclaim.  It  is  averred  in 
both  the  answer  and  counterclaim  that  appellee  rep- 

4.  resented  the  soil  of  said  land  to  be  rich,  very  produc- 
tive, and  a  deep,  black  soil,  all  of  which  is  averred  to 
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be  false  and  was  known  to  be  false,  and  that  the  truth 
in  regard  thereto  was  unknown  to  appellant.  It  must  be 
conceded  that  the  averments  in  this  connection  are  indefinite 
and  meager;  but  when  taken  with  the  averment  that  they 
were  falsely  made  with  knowledge  and  for  the  purpose  of 
cheating  appellant  and  ol)taining  an  excessive  price  for  the 
land,  and  were  relied  upon  by  appellant  to  his  injury,  if 
they  were  representations  of  a  material  fact,  they  were  suf- 
ficient to  present  a  defense  or  claim  for  rescission. 

In  the  case  of  Rauh  v.  Waterman  (1902),  29  Ind.  App. 
344,  350,  the  following  rule,  to  be  observed  in  such  cases,  is 
laid  down :  ''The  logical  and  just  test  is  found  in  the  stand- 
ard of  a  reasonable  man's  action  under  the  same  conditions, 
modified,  of  course,  by  particular  facts  rendering  the  de- 
frauded person  unable  to  use  such  degree  of  care  for  his 
own  protection." 

In  the  case  of  Jones  v.  Hathaway  (1881),  77  Ind.  14,  ap- 
pellants leased  lands  to  appellees,  which  were  fifteen  miles 
away,  and  represented  that  said  lands  were  not  subject  to 
overflow  from  an  adjacent  river.  This  was  untrue  and  known 
to  be  untrue  by  appellants,  but  the  falsity  was  unknown  to 
appellee  when  made.  The  court  in  discussing  this  pK)int 
uses  this  language:  **The  representations  were  as  to  mat- 
ters of  fact,  on  which  the  appellees  had  the  right  to  rely; 
and  their  truth  was  negatived  in  clear  and  explicit  terms. 
Certainly,  the  appellees  were  under  no  obligation  to  go 
upon  the  demised  lands  and  examine  or  inquire  into  the 
truth  or  falsity  of  the  appellants'  representations.  Taylor  v. 
Fletcher  [1860],  15  Ind.  80.  Upon  this  point,  in  the  case  of 
Mead  v.  Bunn  [1865],  32  N.  Y.  275,  the  court  said  that  it  is 
a  'mistaken  assumption,  that  a  false  representation  by  one  of 
the  parties  to  a  contract  puts  the  other  on  inquiry  as  to  its 
truth.  Every  contracting  party  has  an  absolute  right  to  rely 
on  the  express  statement  of  an  existing  fact,  the  truth  of 
which  is  known  to  the  opposite  party,  and  unknown  to  hira, 
as  the  basis  of  a  mutual  engagement;    and  he  is  under  no 
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obli]s^tion  to  investigate  and  verify  statements,  to  the  truth 
of  which,  the  other  party  to  the  contract,  with  full  means 
of  knowledge,  has  deliberately  pledged  his  faith. '  "  To  the 
same  effect  are  the  following  case* :  Mauley  v.  Felty  (1896) , 
146  Ind.  194;  Union  Cent.  Life  Ins,  Co,  v.  Iluyck  (1892), 
5  Ind.  App.  474;  Kramer  v.  Williamson  (1893),  135  Ind. 
655;  Frenzel  v.  Miller  (1871),  37  Ind.  1,  10  Am.  Rep.  62; 
Bhomer  v.  Gray  (1894),  10  Ind.  App.  326. 

Of  course  there  are  particular  cases  by  which  the  forego- 
ing rule  may  be  varied  or  held  not  to  apply ;  but  it  appears, 
from  the  numerous  cases  we  have  examined,  to  be 

5.  applicable  in  cases  like  the  present,  where  there  is  a 
direct  charge  of  purposeful  cheating.     It  appears  to 

in  to  be  an  equitable  rule.  While  every  one  should  be  dili- 
gent and  alert  in  a  trade,  and  should  not  be  lured  into  a  bad 
bargain  by  expressions  of  opinion,  we  can  see  no  reason  why 
he  should  not  be  protected  in  his  confidence  in  his  fellow- 
men  and  in  his  consequent  belief  in  a  direct  statement  of  a 
fact.  And  we  can  see  no  reason  in  either  equity  or  good 
conscience,  why  one  who  utters  a  known  falsehood  for  the 
purpose  of  imposing  upon  the  credulity  of  another,  and 
thereby  obtains  an  advantage  to  the  other's  injury,  should 
be  permitted  to  profit  thereby.  Surely  he  has  no  just  ground 
of  complaint  if  a  court  withholds  from  him  the  profits  of 
such  dealing  and  restores  it  to  the  one  thus  defrauded. 

The  next  question  for  our  consideration  is  whether  rep- 
resentations that  the  soil  was  very  productive,  was  deep,  rich, 
black  soil,  are  representations  of  fact  or  merely  ex- 

6.  pressions  of  opinion.  The  terms,  rich  soil,  very  pro- 
ductive, deep,  black  soil,  when  used  in  describing  real 
estate,  have  certain  definite  meanings.    **Rich"  is  de 

7.  fined  in  this  connection  as  fertile,  fruitful,  producing 
or  yielding  abundantly;    as  rich  soil,  etc.,  of  great 

price  or  money  value;  abounding  in  desirable  or  effective 
qualities  or  elements;  of  superior  <iiiality,  opposed  to  poor. 
Century  Diet.    Yielding  large  returns,  i)roduetive  or  fertile, 
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fruitful,  as  rich  Boil  or  land.  It  is  the  opposite  of  poor. 
Webster's  Diet. 

It  is  hardly  necessary  to  cite  these  definitions,  as  they  are 

matters  of  common  knowledge,  understood  by  everyone ;  and, 

in  OUT  opinion,  the  representations  that  the  soil  is 

6.  rich,  that  it  is  fertile,  that  it  is  very  productive,  are 
statements  of  facts,  unless  qualified  in  some  manner 
that  would  indicate  that  only  an  opinion  or  estimate  was 
intended.  It  has  been  held  in  this  State  that  such  repre- 
sentations may  be  representations  of  facts.  Harris  v.  Me- 
Murray  (1864),  23  Ind.  9.  The  descriptive  terms  used  were 
material,  directly  affecting  the  value  of  the  land.  Harris  v. 
McMurray,  supra;  N orris  v.  Tharp  (1878),  65  Ind.  47. 

For  the  foregoing  reasons,  we  hold  that  the  second  para- 
graph of  answer  and  the  counterclaim  were  sufficient  to  en- 
title appellant  to  the  relief  asked,  and  the  demurrers  thereto 
should  have  been  overruled. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrers to  said  paragraphs,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Board  of  Commissioners  of  the  County  of 
Jackson  et  al.  v.  Zollman. 

[Na  6,949.    Filed  January  25,  1910.J 

1.  Highways. — Free  Oravcl  Roads, — Acceptance  of. — Protests  hy 
TaaiHiifcrs.—'J  ime  for  F/^< ?///.— Undtn*  §(M)11  Hums  li«)l,  Acts  1901, 
p.  440,  §13,  providing  that  whenever  the  ssuiiuriuUMident  and  the 
engineer  of  any  free  gravel  road  shall  tile  verified  statements  of 
the  completion  of  such  road  with  the  county  auditor,  which  state- 
ments must  be  filed  at  least  ten  days  before  the  first  day  of  the 
regular  term  of  the  board  of  commissioners,  any  interested  tax- 
payer may,  "within  said  ten  days,"  file  his  verifioil  statement  that 
such  improvement  is  not  completed,  such  taxpayer  must  file  such 
statement  within  such  ten  days,  or  It  may  be  stricken  out  on 
motion,     p.  186. 

2.  Highways. — Free  Gravel  Roads. — Acceptancv  of.-  -Pntteats  hy 
Boards  of  Commissioners » — Boards  of  commissioners  have  no  right 
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to  protest,  on  behalf  of  taxpayers,  against  the  acceptance  of  a  free 
gravel  road,  the  superintendent  and  the  engineer  having  filed 
their  reritied  statementR  that  such  road  had  been  completed, 
p.  187. 

Prom  Jackson  Circuit  Court ;  Joseph  H.  Shea,  Judge. 

Petition  by  George  W.  Zollman  against  which  the  Board  of 
Conmiissioners  of  the  County  of  Jackson,  and  another,  re- 
nionstrate.  From  a  judgment  for  petitioner,  remonstrants 
appeal.     Affirmed. 

S,  A.  Barnes,  Kochenour  d;  Price  and  W,  H.  Endebrook, 
for  appellants. 
Hottel,  Cauble  4&  Hoitel  and  Branaman  &  Branaman,  for 

appellee. 

CoMSTOCK,  J. — On  September  12,  1904,  appellee  entered 
into  a  contract  with  the  Board  of  Commissioners  of  the 
County  of  Jackson  for  the  construction  of  a  free  gravel  road 
in  Carr  township,  said  county,  under  the  act  of  1901  (Acts 
1901,  p.  449,  §§6899-6913  Burns  1901)  and  amendments  of 
1903  (Acts  1903,  pp.  263,  288  and  294),  authorizing  boards 
of  commissioners  to  contract  for  the  construction  of  free 
gravel  roads,  etc. 

On  July  2,  1907,  appellee  filed  a  written  petition  asking 
the  board  of  commissioners  of  said  county  to  receive  his  said 
road  as  completed  according  to  the  plans,  plats,  profile  and 
contract  under  which  said  improvement  was  let.  This  peti- 
tion was  based  upon  affidavits  made  by  the  superintendent 
and  the  engineer  that  said  road  has  been  completed  by  the 
contractor  according  to  the  plans,  plats,  profiles  and  contract 
tinder  which  such  improvement  was  let,  and  that  the  quan- 
tity and  quality  of  the  material  used  in  making  said  improve- 
ment was  the  kind  of  material,  except  better,  and  that  the 
quantity  used  was  as  required  in  the  contract. 

To  this  petition,  appellant  Charles  Wright  filed  a  written 
protest,  and  such  proceedings  were  had  before  said  board 
that  the  petition  of  appellee  was  denied.  From  this  ruling 
of  the  board  appellee  appealed  to  the  circuit  court,  where  the 
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matter  was  tried,  resulting  in  a  finding  for  the  appellee,  and, 
over  the  separate  motions  by  appellants  for  a  new  trial,  judg- 
ment was  rendered  as  follows:  *'And  it  is  now  ordered, 
considered,  adjudged  and  decreed  by  the  court  that,  prior 
to  June  20,  1907,  a  certain  free  gravel  road  in  Carr  town- 
ship, Jackson  county,  State  of  Indiana,  known  as  the  Jack- 
son Spur  Road  (Letter  II),  constructed  by  plaintiff,  George 
W.  Zollman,  and  defendant  Board  of  Commissioners  of  the 
County  of  Jackson,  under  the  provisions  of  an  act  of  the 
General  Assembly  of  the  State  of  Indiana,  approved  March 
11,  1901  (Acts  1901,  p.  449,  §§6899-6913  Burns  1901),  was 
completed  by  the  contractor  [plaintiff  George  W.  Zollman] 
in  all  things  according  with  and  in  compliance  to  the  terms 
of  the  plans,  plats,  profiles  and  contract  under  which  said 
improvement  was  let  by  the  Board  of  Commissioners  of  the 
County  of  Jackson,  and  that  the  quantity  and  quality  of 
said  material  used  in  making  said  improvement  was  the  kind 
of  material  and  quantity  required  in  the  contract  for 
such  improvement;  and  it  is  further  ordered,  consid- 
ered, adjudged  and  decreed  by  the  court  that  the  Jackson 
Spur  Road  (Letter  H),  in  Carr  township,  Jackson  county, 
Indiana,  as  improved  and  constructed  by  George  W.  Zoll- 
man, under  contract  with  the  Board  of  Commissioners  of  the 
County  of  Jackson,  be  and  the  same  is  hereby  accepted  and 
received  as  completed  by  plaintiff,  George  W.  Zollman,  in 
all  things  according  to  the  plans,  plats,  profiles  and  con- 
tract under  which  said  improvement  was  let,"  etc. 

The  board  of  conmiissioners  assigns  as  error  the  action  of 
the  court  in  overruling  its  motion  for  a  new  trial.  Appel- 
lant Wright  assigns  as  error  the  overruling  of  his  motion  to 
file  his  protest  herein  and  his  motion  for  a  new  trial. 

We  shall  consider  these  assignments  in  their  inverse  order. 
Section  6911,  supra,  provides  that  **  whenever  any  superin- 
tendent and  the  engineer  of  any  road  or  roads  con- 

1.     stnicted  under  the  provisions  of  this  act     *     *    * 
shall  each  file  their  sworn  statements  with  the  auditor 
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of  the  county,  which  sworn  statements  shall  state  that  such 
road  or  roads,  or  part  thereof,  has  been  completed  according 
to  the  plans,  plats,  profiles  and  crnitract,  under  which  such 
improvement  was  let,  and  that  the  quantity  and  quaUty  of 
material  used  in  making  said  improvement  was  the  kind  of 
material,  and  that  the  quantity  was  used  as  required  in  the 
eontFact,  the  board  of  county  commissioners  shall  not  act  on 
such  proof  of  the  completion  of  such  road  or  roads  or  part 
thereof  until  said  sworn  statements  have  been  filed  with  the 
auditor  at  least  ten  days  before  the  first  day  of  any  regular 
term  of  said  board,  and  if,  within  said  ten  days,  any  tax- 
payer interested  in  such  improvement  shall  file  his  sworn 
statement  with  the  auditor  that  such  road  or  roads  or  part 
thereof  has  not  been  completed  according  to  the  plans, 
•  •  *  under  which  such  improvement  was  let,  and  states 
specifically  in  what  particular  the  same  has  not  been  com- 
pleted, then,  in  such  case,  the  board  of  county  commissioners 
shall  set  a  day  for  hearing  such  issue  and  hear  other  proof  on 
such  matter,'*  etc. 

The  record  shows  that  the  affidavit  of  the  superintendent 
and  the  engineer  was  filed  on  June  20,  1907,  more  than 
ten  days  prior  to  the  regular  July  term,  1907,  of  the  board, 
and  appellant  Wright  did  not  offer  to  file  hLs  protest  until 
July  2,  1907,  and  after  the  ten  days  for  the  filing  by  the 
taxpayer,  had  expired.  It  was  not  error  therefore  to  refuse 
permission  to  file  said  protest. 

No  legal  objection  having  been  made  to  said  affidavit,  the 
court  committed  no  error  in  overruling  his  motion  for  a 
new  trial. 

As  to  the  appellant  board  of  commissioners,  no  taxpayer 

having  made  complaint  within  the  time  and  in  the  manner 

specified  by  statute,  neither  Jackson  county  nor  its 

2.  representative,  the  board  of,  commissionera,  can  be 
heard  to  complain  for  them.  The  motion  for  a  new 
trial  was  properly  overruled. 

Judgment  affirmed. 
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Brown  v.  Thompson. 

[No.  6,616.    Filed  January  25,  1910.] 

1.  Landlobd  and  Tenant. — Justices  of  the  Peace. — Complaints  be- 
fore.— Sufficiency. — ^A  complaint  before  a  justice  of  the  peace  is 
sufficient  if  it  apprises  the  defendant  of  the  nature  of  the  plain- 
tiff's demand,  and  states  facts  sufficient  to  bar  another  action  for 
the  same  cause,    p.  189. 

2.  Landlord  and  Tenant. — Camplaint  before  Justice  of  the  Peace. 
— ^A  complaint  before  a  Justice  of  the  peace,  alleging  that  the 
plaintiffs  lessor  rented  to  the  defendant,  for  two  years»  a  certain 
room  in  her  hotel,  that  defendant  took  and  now  holds  possession 
thereof,  that  the  rent  was  payable  monthly  in  advance  and  de- 
fendant failed  to  pay  same,  that  defendant  unlawfully  holds  pos- 
session of  such  room,  that  the  plaintiff  leased  such  building  in- 
cluding the  room  rented  to  defendant,  to  defendant's  itnowledge, 
and  that  plaintiff  is  damaged  in  the  sum  of  fifty  dollars,  states  a 
cause  of  action,    p.  190. 

3.  Landlord  and  Tenant. — Unlawfully  Holding  otv  r. — Gist  of  Ac- 
tion.— In  actions  to  recover  possession  of  leased  premises  unlaw- 
fully held  by  tenants,  the  wrongful  possession  is  the  gist  of  the 
action,    p.  191. 

4.  I^ndlord  and  Tenant. — Rent. — Failure  to  Pay. — ^A  tenant  who 
agrees  to  pay  in  advance  a  stipulated  sum,  as  rent  on  the  first 
day  of  each  month,  and  who  falls  to  pay  same,  holds  over  unlaw- 
fully, such  failure  having  determined  his  tenancy,    p.  191. 

5.  Justices  of  the  Peace. — Jurisdiction. — Landlord  and  Tenant. — 
Holding  over. — Justices  of  the  peace  have  jurisdiction  over  actions 
to  recover  possession  as  against  tenants  unlawfully  holding  over 
p.  192. 

Prom  Fountain  Circuit  Court;   /.  E.  Schoonover,  Judge. 

Action  by  Millard  P.  Thompson  against  Toney  Brown. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  .4/- 
firmed. 

McCabe  &  McCabe,  for  appellant. 
Charles  R.  Milford^  for  appellee. 

■ 

Myers,  C.  J. — Appellee  commenced  this  action  against  ap-^ 
pellant  before  a  justice  of  th6  peace,  to  recover  possession  (»r 
a  certain  room  of  a  certain  buildinsr,  and  for  damages.    From 
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the  judgment  of  the  jxistice  an  appeal  was  taken  to  the  cir- 
cuit court.  Trial  by  the  court,  with  special  finding  of  facts, 
and  conclusions  of  law  thereon,  and  judgment  rendered  in 
favor  of  appellee. 

Error  is  assigned  on  the  action  of  the  circuit  court  in  over- 
ruling appellant's  demurrer  for  want  of  facts  to  the  com- 
plaint, and  that  the  court  erred  in  its  conclusions  of  law. 

It  appears  from  the  complaint  that  on  May  19,  1906, 
Margaret  Smith  was  the  owner  of  certain  real  estate  in  the 
city  of  Attica,  on  which  was  located  a  hotel  known  as  the 
'* Revere  House;"  that  she  rented  the  south  comer  room  of 
said  hotel  building  to  the  defendant  for  a  period  of  two 
years,  beginning  July  1,  1906,  and  ending  on  July  1,  1908, 
for  an  agreed  rental  of  $30  per  month,  payable  monthly  in 
advance ;  that  the  defendant  took  possession  of  said  room  on 
.July  1,  1906,  **and  has  held  possession  of  same  ever  since 
that  date,  and  now  is  in  possession  thereof  under  said  lease ;" 
that  defendant  failed  and  neglected  to  pay  the  rent  due  for 
the  months  of  March  and  April,  1907;  **that  the  defendant 
unlawfully  holds  possession  of  said  premises  and  retains  the 
same  from  the  plaintiff;''  '*that  on  February  9,  1907,  said 
Smith  leased  to  plaintiff  [appellee]  said  *  Revere  House/ 
which  is  a  hotel  building,  including  said  south  corner  room 
leased  to  defendant  by  her,  by  a  written  lease;  that  under 
said  lease  the  plaintiff  took  possession  of  said  building,  in- 
cluding the  premises  occupied  by  defendant,  which  defend- 
ant knew  prior  to  March  1,  1907 ;"  **that  by  defendant's  un- 
lawful detention  plaintiff  is  damaged  in  the  sum  of  $50. 
Wherefore  plaintiff  demands  judgment, ' '  etc. 

Formality  is  not  required  in  stating  a  cause  of  action 

before  a  justice  of  the  peace.     It  is  sufficient  even  as  against 

a  demurrer,  "if  the  complaint  contains  sufficient  sub- 

1.    stance  to  apprise  the  adverse  party  of  the  nature  of 

the  demand,  and  to  bar  another  action  for  the  sam(? 

thing.*'    Clifford  v.  Meyer  (1893),  6  Ind.  App.  633 ;  Croker 
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V.   Hoffman    (1874),   48   Ind.   207;    Murphy   v.    Lambert 
(1877),  59  Ind.  477;  Sherrod  v.  Shirley  (1877),  57  Ind.  13. 
While  the  complaint  is  somewhat  contradictory  in  its  alle- 
gations in  regard  to  the  possession  of  the  particular  room  in 

question,  and  does  not  come  up  to  the  standard  of 
2.     good  pleading  in  stating  the  duration  of  the  tenancy 

of  the  appellee,  yet,  in  view  of  the  liberal  eonfltruc- 
tion  to  be  given  complaints  in  actions  commenced  before  a 
justice  of  the  peace,  we  are  of  the  opinion  that  it  is  sufficient 
lo  inform  the  opposite  party  of  the  niature  of  complainant's 
demand,  and,  the  grounds  upon  which  a  recovery  is  sought. 
The  language,  though  somewhat  awkwardly  expressed,  is 
nevertheless  sufficient  to  warrant  a  judgment,  which  could 
be  pleaded  in  bar  of  another  action  for  the  same  demand. 

In  substance,  the  special  findings  show  that  in  the  year 
1906  the  owner  of  a  certain  building  known  as  the  *  *  Revere 
House,"  in  Attica,  Indiana,  of  which  building  the  room  in 
question  was  a  part,  in  writing  leased  said  room  to  the  appel- 
lant from  July  1,  1906,  to  July  1,  1908,  at  a  monthly  rental 
of  $30,  payable  in  advance  on  the  first  day  of  each  month. 
On  July  1,  1906,  appellant  took  possession  of  the  room  under 
said  lease,  and  continuously  thereafter  and  at  the  time  of  the 
trial  was  in  possession  thereof.     On  February  9,  1907,  said 
owner  of  said  building,  in  writing,  leased  to  appellee  the 
entire  building,  including  the  room  leased  to  appellant,  and 
on  February  11,  1907,  appellee  took  possession  of  said  build- 
ing, by  virtue  of  tbe  lease  to  him,  subject  to  the  rights  of 
appellant,  and  ever  since  that  time  has  been,  and  at  the  tim<' 
of  the  trial  was  in  possesion  thereof;   that  prior  to  March 
1,  1907,  appellant  knew  of  the  lease  to  appellee  and  acqui- 
esced therein,  and  on  February  26,  1907,  he  paid  to  ap- 
pellee $20,  the  proportionate  sliare  of  the  rent  for  said  room 
for  the  month  of  February,  1907.    On  March  1,  1907,  appel- 
lant tendered  to  appellee  the  rent  for  said  room  due  on  that 
day.     On  April  1.  1907,  appelhint  neither  tendered  nor  paiti 
to  appellee  the  rent  then  due,  but  did  on  April  6  tender  to 
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appellee  the  suni  of  $60,  the  full  amount  of  rent  due  for  the 
mouths  of  March  and  April,  which  appellee  refused  to  ac- 
cept. On  said  April  1,  appellee  demanded  of  appellant 
l)068eB5ion  of  the  room  in  question,  and  on  said  April  6  com- 
menced suit  before  a  justice  of  the  peace  for  possession 
thereof  and  damages.  On  May  1,  1907,  appellant  tendered 
to  appellee  $90  as  rent  for  the  months  of  March,  April  and 
May.  Upon  the  foregoing  facts  the  court  stated  as  a  con- 
dusion  of  law  "'that  plaintiff  is  entitled  to  the  possession  of 
the  real  estate  and  premises  sued  for  herein,  that  defendant 
unlawfully  holds  over  and  detains  same  from  plaintiff,  to 
plaintiff 's  damage  in  the  sum  of  $90." 

This  appeal  was  taken  from  a  judgment  rendered  June  1, 
1907. 

From  the  special  findings  it  will  be  seen  that  this  proceed- 
ing was  possessory  in  its  nature,  and  the  wrongful- possession 
of  the  premises  in  question  was  the  gist  of  the  action. 
3.    The  appellant  took  possession  of  the  room  under  an 
express  contract  with  the  owner,  whereby  he  agreed  to 
pay  a  monthly  rental  of  $30,  payable  on  the  first  day  of  the 
month,  in  advance.    Thereafter  said  owner,  in  writing,  de- 
mised the  entire  premises,  including  the  part  occupied 
^    by  appellant,  to  the  appellee.     It  also  appears  that 
appellant  knew  of  the  lease  to  appellee,  acquiesced 
therein,  and  paid  to  him  a  pro  rata  share  of  the  rent  for  the 
^"onth  of  February,  and  on  March  1  tendered  to  him  the  rent 
^ue  for  that  month.    These  facts  bring  the  case  within  the 
doctrine  announced  in  the  case  of   Cressler  v.   Williams 
^1881),  80  Ind.  366 :  ''Where  one  claims  to  be  the  lessor,  and 
the  tenant  in  possession  acquiesces  in  the  claim,  and  pays  the 
rent,  the  presumption  is  that  the  relation  of  landlord  and 
tenant  exists,  and  this  presumption  will  prevail,  unless  over- 
come by  countervailing  evidence.    Taylor,   Landlord   and 
Tenant,  §22,  n.''    See,  also,  Dumhee  v.  Orundy  (1860).  15 
Gray  314 ;  Lindley  v.  Dakin  (1859),  13  Ind.  388. 
On  April  1  appellant  failed  to  pay  or  tender  to  appellee 
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the  rent  due  on  that  day,  and  this  failure,  under  the  facts 
found,  was  sufficient,  under  the  provisions  of  the  statute,  to 
determine  his  lease  and  render  his  holding  over  unlawful. 
§8059  Burns  1908,  §5213  R.  S.  1881;  Thomas  v.  Walmer 
(1897),  18  Ind.  App.  112;  higalls  v.  Bissot  (1900),  25  Ind. 
App.  130. 

Having  concluded  that  the  fmdings  warranted  the  con- 
clusion that  the  relation  of  landlord  and  tenant  existed  be- 
tween  appellant  and   appellee,   it   follows   that   this 

5.  was  an  action  within  the  jurisdiction  of  a  justice  of 
the  peace.     §8071  Bums  1908,  §5225  R.  S.  1881. 

Judgment  affirmed. 


Castle  v.  Clark,  Administratrix. 

[No.  G,630.    Filed  January  25.  1910.] 

1.  Appeal. — Record. — Complaint. — Paragraphs. — Failure  to  Pre- 
sent.— Rulings  upon  the  first  paragraph  of  a  complaint  will  not 
be  reviewed,  on  appeal,  where  the  transcript  fails  to  show  the 
filing  thereof,  and  where  such  paragraph  cannot  be  separated 
from  the  second,    p.  103. 

2.  Appeal. — Record, — Instructions. — Questioning, — Where  the  tran- 
script merely  shows  the  filing  of  certain  instructions,  their  sig- 
nature by  the  judge  and  by  the  appellant,  but  fails  to  show  that 
such  Instructions  were  given  at  the  trial,  no  reversible  error  is 
shown,    p.  194. 

3.  Appeal. — Defective  Record, — Amendments,  —  Certiorari,  — ^The 
Appellate  Court  is  exceedingly  liberal  In  permitting  amendments 
to  transcripts  on  appeal,    p.  195. 

4.  Appeal. — Presumptions, — The  presumption,  on  appeal,  is  that  the 
trial  court  committed  no  error,    p.  195. 

5.  Witnesses. — Credibility, — Reputation  for  Morality. — Evidence, 
— ^Evidence  of  a  party's  reputation  for  morality  is  admissible,  in 
a  civil  case,  as  affecting  his  credibility,  but  such  evidence  should 
be  explicitly  confined  to  such  purpose,    p.  195. 

6.  Appeal. — Weighing  Evidence, — Accounts. — ^The  Appellate  Court 
cannot  weigh  conflicting  evidence  in  an  action  on  an  account, 
p.  196. 

From  Lake  Circuit  Court ;  Willis  C,  McMahon,  Judge. 


NOVEMBER  TERM,  1909.  19:^ 


Castlo  r.  Clark— 45  Ind.  App.  192. 


Action  by  John  M.  Castle  against  Sarah  Jane  Clark,  as 
administratrix  of  the  estate  of  Perry  D.  Clark,  deceased. 
From  a  judgment  for  defendant,  plaintiflP  appeals.    Af- 

firmed. 

Bruce  &  Brwe,  for  appellant. 

John  B.  Peterson  and  Schuyler  C.  Dwyer,  for  appellee. 

Hadley,  J. — This  was  an  action  brought  by  appellant 
against  appellee  on  a  claim  against  the  estate  of  appellee's 
decedent.  It  is  stated  in  appellant's  brief  that  the  com- 
plaint consisted  of  two  paragraphs,  the  first  being  an  item- 
ized claim  showing  various  transactions  between  the  parties, 
and  the  second,  an  account  stated  in  the  usual  form.  A 
trial  resulted  in  a  verdict  for  appellee,  and  judgment  was 
rendered  thereon  in  accordance  therewith. 

Appellant  filed  a  motion  for  a  new  trial,  which  motion  was 
overruled.  The  overruling  of  this  motion  is  the  only  error 
assigned. 

Under  this  assignment,  appellant  seeks  to  present  numer- 
ous questions  on  instructions  given,  on  the  admission  of  cer- 
tain testimony,  and  alleges  that  the  verdict  was  not  sustained 
by  sufficient  evidence.  Various  objections  to  the  record  are 
pressed  upon  our  attention  by  appellee,  some  of  which 

1.  are  necessary  to  be  considered  at  the  outset.  It  Ls 
stated  in  the  briefs  that  the  court  instructed  the  jury 
that  since  there  was  no  evidence  supporting  the  first  para- 
graph of  complaint,  the  same  was  withdrawn  from  their  con- 
sideration. The  giving  of  this  instruction  is  one  of  the  ques- 
tions presented.  Appellee  calls  attention  to  the  fact  that 
the  record  does  not  show  the  filing  of  the  first  paragraph  of 
complaint,  and  does  not  identify  any  portion  of  the  tran- 
script as  being  said  first  paragraph  of  the  complaint.  The 
beginning  of  the  transcript  is  in  the  usual  form,  showing 
that  certain  proceedings  were  had  at  the  court  house  in 
Crown  Point,  I^ake  county,  on  September  29,  1905,  which 
Vol.  45— lb 
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were  entered  of  record  in  said  cause,  to  wit:  **Come  now 
the  parties  hereto  by  their  respective  attorneys,  and  the 
plaintiff  now  files  his  second  and  additional  paragraph  of 
complaint  herein  in  the  words  and  figures  following."  Pol- 
lowing  this  Ls  a  complaint  on  an  account,  stated  in  the  usual 
form  and  duly  verified.  Immediately  following  this  is  a 
verified,  itemized  account.  It  has  no  heading.  There  is  no 
showing  that  it  was  filed,  or  how  it  got  into  the  transcript. 
Its  general  appearance  and  its  position  in  the  transcript 
would  indicate  that  it  was  a  part  of  said  second  paragraph 
of  complaint.  What  it  is  and  what  relation  it  has  to  the 
pleadings,  we  have  no  authentic  information ;  although  it  is 
stated  in  appellant's  brief  that  this  constitutes  the  first  para- 
graph of  the  complaint.  In  this  state  of  the  record,  we 
would  not  be  warranted  in  passing  upon  any  rights  of  the 
parties  to  this  controversy  brought  in  issue  by  said  alleged 
first  paragraph  of  complaint. 

It  is  also  insisted  by  appellee,  that  no  question  is  presented 
on  the  instructions  sought  to  be  reviewed,  for  the  reason  that 

they  are  not  properly  presented  by  the  record.    It  ap- 
2.    pears  from  the  record  that  on  February  12,  1906,  the 

court  instructed  the  jury,  whether  in  writing  or  orally 
is  not  shown,  and  that  on  February  27  the  court  entered  of 
record  in  said  cause  the  following,  to  wit:  **Now  again 
come  the  parties  by  counsel,  and  thereupon  instructions  num- 
bered one  to  eleven  and  signed  by  the  court  are  now  filed  in 
open  court,  and  the  same  are  in  the  words  and  figures  follow- 
ing, to  wit."  Following  this  entry  is  what  appears  to  be  a 
series  of  instructions  of  the  court,  numbered  from  one  to 
eleven,  at  the  bottom  of  which  is  attached  the  signature  of 
W.  C.  McMahan,  Judge.  After  this  signature  is  the  entry, 
that  *'the  plaintiff  thereupon  excepts  separately  to  instruc- 
tions one,  five  and  six,  as  given  by  the  court."  At  the  end  of 
instructions  one,  five  and  six,  respectively,  the  following 
appears:  "The  plaintiff,  John  M.  Castle,  hereby  excepts  to 
the  giving  of  the  above  and  foregoing  instruction  [number- 
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ing  it],  this  27th  day  of  February,  A.  D.  1906,  John  M. 
Castle,  by  Bruce  &  Bruce,  attorneys  for  plaintiff. ' ' 

This  is  all  the  record  discloses  as  to  the  instructions.  It 
will  be  observed  that  nowhere  is  there  any  record  showing 
that  any  of  said  instructions  were  given  to  the  jury  at  the 
trial.  Neither  is  it  shown  that  these  were  all  the  instruc- 
tions given,  nor  whether  said  instructions  were  given  at  the 
request  of  either  party,  or  by  the  court  on  its  o^ti  motion ; 
nor  whether  said  instructions  were  requested  by  the  appellee 
and  refused  by  the  court,  or  requested  by  appellant  and 
given  or  refused  by  the  court.  Nor  is  it  shown  whether  said 
instructions  were  oral  or  in  writing.  It  certainly  would  not 
be  claimed  by  the  most  liberal  practitioner  that  this  court 
would  be  warranted  in  reversing  this  cause  upon  either  of 
the  alleged  instructions  thus  presented  and  questioned. 
Appellee  gave  timely  notice  by  her  brief  of  these  de- 

3.  fects  in  the  record,  and  this  court  is  exceedingly  lib- 
eral in  permitting  parties  to  correct  their  record, 

either  by  issuing  writs  of  certiorari  or  authorizing  amend- 
ments or  corrections,  as  the  case  may  be.  Since  this  court 
can  have  accurate  knowledge  of  what  transpires  in  the 
lower  court  from  the  record  alone,  it  follows  that  such  record 
must  explicitly  set  out  such  proceedings  so  that  we  can  ab- 
solutely know  that  the  court  actually  did  the  things  com- 
plained of.     The  presmnption  is,  and  very  properly 

4.  so,  that  the  trial  court  did  not  commit  error ;  and  we 
cannot  overthrow  this  presumption  upon  a  bare  state- 
ment of  counsel,  or  inference  not  necessarily  implied  from 
the  other  portions  of  the  record,  and  know  that  it  performed 
an  erroneous  act  that  the  record  does  not  show  was  per- 
formed. 

This  leaves  for  our  consideration  two  questions.     At  the 
trial  of  the  cause,  appellant  appeared  and  testified  as  a  wit- 
ness.    Appellee,  for  the  purpose  of  discrediting  his 

5.  testimony,  then  called  witnesses  to  testify  as  to  appel- 
lant's general  reputation  for  morality  in  the  neigh- 
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borhood  in  which  he  resided.  The  admission  of  this  testi- 
mony was  objected  to,  upon  the  sole  ground  that  this  being 
a  civil  action,  the  character  of  appellant  was  not  involved. 
This  contention  is  true,  except  as  affecting  his  credibility. 
The  record  discloses  that  the  court  admitted  this  testimony 
for  the  purpose  for  which  it  was  presented,  as  affecting  his 
credibility,  and  it  was  explicitly  limited  to  this  purpose. 
Under  §529  Burns  1908,  §505  B.  S.  1881,  the  evidence  was 
competent  for  this  purpose  as  against  the  objections  urged. 

The  other  question  presented  is  that  the  evidence  is  insuf- 
ficient to  support  the  verdict.     It  is  admitted  by  the  parties 
that  the  verdict  was  rendered  upon  the  paragraph  of 

6.  the  complaint  averring  an  account  stated.  The  evi- 
dence as  to  whether  there  was  an  account  stated  be 
tween  the  parties  is  unsatisfactory,  as  evidence  in  this  class 
of  cases  usually  is.  There  was  testimony  from  which  it 
might  be  inferred  that  there  was  an  account  stated.  There 
were  admissions  of  appellant,  testified  to  by  witnesses,  that 
imply  that  no  such  account  had  been  rendered  or  settlement 
had.  In  this  state  of  the  evidence,  it  has  been  decided  in 
many  cases  that  this  court  will  not  interfere  with  the  finding 
of  the  jury.  Hollingsworth  v.  Pickering  (1865),  24  Ind. 
435;  Nickey  v.  Dougan  (1905),  34  Ind.  App.  601. 

Judgment  affirmed. 


Weeks  v.  Hathaway  et  al. 

[No.  0,85.3.     Filed  January  25,  1910.] 

1.  Tbial. — Special  FituUngH. — Conclusions  of  Law, — Exceptions  to. 
— Effect. — ^An  exception  to  oonclusloiis  of  law  admits  that  the 
facts  within  the  issues  are  fully  and  fairly  found,    p.  201. 

2.  Vendor  and  Pubchaser. — Real  PropeHy. — Trusts. — Actual  Yo- 
tice. — A  purchaser,  without  actual  notice,  who  purchases  real  es- 
tnte  from  the  legal  owner  thereof,  takes  the  title  thereto,  where 
such  legal  owner  was  holding  such  land  in  trust  under  an  unre- 
corded instrument  (§.3064  Bums  1008,  §2932  R.  S.  1881).    p.  201. 
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3.  Yeztdoh  and  Pubchaseb. — Real  Property. — Trusti. — Notice. — 
Wbere  the  actual  owner  of  one-half  of  a  tract  of  land  Is  in  pos- 
session of  the  whole  tract,  accounting  to  the  owner  of  the  other 
liaif  in  rents,  the  other  owner  holding  the  legal  title  to  the  whole 
tract,  a  purchaser  of  the  tract.  a<*tually  knowing  that  such  ijos- 
sessor  claimed  some  title  to  such  tract,  takes  title  to  but  one-half 
thereof,    pp.  201, 203. 

4.  VEifDOB  AND  m^KCHASEB. — Adverse  Claims, — Notice. — A  pur- 
chaaer  is  ctiargeable  with  notice  of  anotber*s  claim  of  title,  where 
the  circumstances  are  such  that  he  should  have  Icuown  thereof, 
p.  202. 

Prom  Pulaski  Circuit  Court ;   Truman  F.  Palmer,  Spe- 
cial Judge. 

Suit  by  Medary  M.  Hathaway  against  Prank  W.  Weeks 
and  another.  Prom  a  decree  for  plaintiff,  said  defendant 
Weeks  appeals.    Affirmed. 

Bursm  &  Burson  and  F.  L.  Dukes,  for  appellant. 
Henry  A.  Steis,  for  appellee. 

Watson,  J. — ^Medary  M.  Hathaway  filed  his  amended  com- 
plaint in  three  paragraphs  for  the  partition  of  certain  lands 
in  Pulaski  county,  Indiana.  In  the  first  paragraph  he  avers 
that  he  and  the  defendant,  Pannie  Weeks,  are  tenants  in 
common  of  the  land  described  therein,  and  that  he  is  the 
owner  of  the  undivided  one-half  thereof ;  that  Pannie  Weeks 
is  the  owner  of  the  residue ;  that  Prank  Weeks,  the  appel- 
lant, has  no  interest  therein.  The  second  paragraph  is  sub- 
J^tantially  the  same  as  the  first,  except  that  it  is  averred 
therein  that  the  defendant  claims  some  interest  in  and  to 
the  real  estate.  The  third  paragraph  alleges  that  the  plain- 
tiff is  the  owner  of  an  undivided  one-half  and  in  possession 
of  the  whole  of  said  real  estate  described  in  said  complaint, 
ftnd  that  the  defendants  claim  to  have  some  interest,  which  is 
« cloud  upon  the  title  to  plaintiff's  one-half  thereof. 

It  is  averred  that  on  October  27,  1903,  Charles  L.  Weeks, 
"usband  of  defendant,  Pannie  Weeks,  purchased  from  plain- 
^^ff.  for  a  valuable  consideration,  to  wit,  $2,500,  an  undi- 
vided one-half  of  the  land;    that  by  a  'Smtten  declaration 
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of  trust*'  the  purchaser  agreed  to  hold  the  land  in  trust,  one- 
half  for  himself,  the  other  half  for  the  plaintiff;  that  the 
deed  to  said  Charles  L.  Weeks  was  made  for  that  purpose, 
and  for  none  other ;  that  during  the  lifetime  of  said  Charles 
L.  Weeks  he  did  hold  it  in  trust,  in  pursuance  of  said  agree- 
ment ;  that  Charles  L.  Weeks  departed  this  life,  and  a  short 
time  prior  to  his  death  he  executed  a  deed  to  his  wife,  Fannie 
Weeks  for  the  real  estate  described  in  the  complaint,  and  de- 
livered it  to  the  plaintiff  to  be  delivered  to  her  after  his 
death;  that  said  deed  was  afterwards  delivered  to  said 
Fannie  Weeks,  who  accepted  it,  and  accepted  the  trust  there- 
tofore accepted  and  carried  out  by  her  said  husband;  that 
said  plaintiff  continued  in  possession  and  control  of  said 
property,  leased  it,  collected  the  rents,  and  thereafter  made 
settlements  with  said  Fannie  Weeks,  by  paying  her  one-half 
of  said  rents ;  that  afterwards,  to  wit,  on  March  25,  1905, 
Fannie  Weeks  conveyed  said  real  estate  to  the  appellant, 
Prank  Weeks. 

To  this  complaint  Fannie  Weeks  filed  her  separate  answer 
in  two  paragraphs :  (1)  A  general  denial ;  (2)  specifically 
denying  that  she  had  accepted  the  deed  from  Charles  L. 
Weeks  with  the  trust,  or  with  any  knowledge  of  the  trust. 
Frank  Weeks  filed  his  answer  in  two  paragraphs:  (1)  A 
general  denial;  (2)  alleging  that  he  is  a  good-faith  pur- 
chaser from  his  codefendant,  Fannie  AVeeks,  and  for  a  valu- 
able consideration;  denying  any  knowledge  of  the  plain- 
tiff's claim  of  owning  or  having  any  interest  in  the  land 
described  in  plaintiff's  complaint,  and  that  he  was  not  in- 
formed of  the  claim  until  after  the  commencement  of  the 
suit.  To  each  of  these  answers  a  reply  in  general  denial  was 
filed.  Upon  the  issues  thus  formed  the  (iause  was  submit- 
ted to  the  court  without  the  intervention  of  a  jury,  and  upon 
request  it  made  special  findings  and  stated  conclusions  of  law 
thereon.     To  the  conclusions  of  law  each  defendant  excepted. 

The  errors  assigned  are  that  the  court  erred  in  stating  each 
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of  tlie  conclusions  of  law,  and  that  the  court  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  findings  are,  in  suhstance,  as  follows :  On  April  1, 
1903,  William  Smith  and  the  Great  Western  Canning  Com- 
pany owned  the  lands  described  in  the  complaint,  and  on 
said  day,  by  warranty  deeds,  scld  and  conveyed  them  to 
Medary  M.  Hathaway  for  the  sum  of  $5,000,  which  deeds 
were  duly  recorded  on  October  27,  1903,  on  which  day  said 
Hathaway  and  wife  sold  and  conveyed  to  Charles  L.  Weeks 
one-half  interest  in  the  real  estate  described  in  the  complaint 
for  the  sum  of  $2,500,  which  deed  purported  on  its  face  to 
convey  the  whole  of  said  real  estate  to  said  Charles  L.  Weeks, 
and  made  no  reference  to  the  declaration  of  trust,  which  is 
as  follows: 

"Be  it  known  by  this  instrument  that  the  deed  this 
day  executed  by  Medary  M.  Hathaway  and  wife,  Elsie 
L.  Hathaway,  to  the  undersigned  Charles  L.  Weeks,  for 
lots  *  ••  is  intended  as  a  conveyance  in  trust 
only,  that  is  to  say,  that  said  land  before  described  is  to 
be  owned  and  is  owned  by  the  grantee,  Charles  L. 
Weeks,  and  the  grantor,  Medary  ]\L  Hathaway,  in  equal 
shares,  each  the  undivided  one-half  thereof.  Given  this 
27th  day  of  October,  A.  D.,  1903. 

Charles  L.  Weeks. ' ' 

This  instrument  and  the  deed  from  Hathaway  and  wife  to 
Charles  L.  Weeks  were  executed  at  the  same  time.  The  deed 
was  thereafter  duly  recorded,  but  said  declaration  of  trust 
was  not  recorded.  Prior  to  the  death  of  Charles  L.  Weeks 
he  executed  a  deed  to  Fannie  Weeks,  his  wife,  and  delivered 
it  to  Medary  M.  Hathaway,  to  be  by  him  delivered  to 
Fannie  Weeks  after  the  death  of  her  said  husband,  and 
afterwards  Hathaway  did  deliver  said  deed  to  her,  which 
purported  on  its  face  to  convey  all  the  real  estate  embraced 
in  the  deed  from  Hathaway  and  wife  to  Charles  L.  Weeks. 
But  at  the  time  said  Fannie  Weeks  received  said  deed  she 
did  so  with  full  knowledge  that  Medary  M.  Hathaway  was 
in  possession  of  said  real  estate  under  some  form  of  declara- 
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tion  of  trust  existing  between  said  Hathaway  and  Charles  L. 
Weeks,  and  she  knew  at  the  time  of  the  acceptance  of  said 
deed  that  her  husband  owned  but  a  half  interest  in  said  real 
estate,  and  that  said  Hathaway  owned  the  other  half.  Dur- 
ing the  life  of  Charles  L.  Weeks  said  Hathaway  had  made 
settlements  with  him,  paying  him  one-half  the  rents  so  col- 
lected, and  made  settlements  with  Fannie  Weeks,  paying  her 
one-half  the  rents  so  collected,  which  amounts  were  accepted 
by  her.  Afterwards,  to  wit,  on  March  25,  1905,  Fannie 
Weeks  executed  and  delivered  a  warranty  deed  to  Frank 
Weeks,  a  brother  of  decedent,  for  the  sum  of  $2,500,  for  the 
land  embraced  in  the  deed  from  decedent  to  her,  purporting 
to  convey  the  whole  thereof,  which  deed  was  duly  recorded 
in  the  recorder's  office  of  Pulaski  county,  on  May  1,  1905. 
At  the  time  said  Frank  Weeks  accepted  said  deed  he  knew 
that  said  Hathaway  was  m  possession  thereof,  and  had  been 
since  the  execution  of  said  declaration  of  trust. 

The  tenth  finding  is  as  follows:  ''When  the  defendant 
Frank  Weeks  accepted  the  conveyance  from  the  defendant 
Fannie  Weeks,  as  heretofore  found,  he,  said  Frank  Weeks, 
knew  that  a  part  of  the  real  estate  in  question  was  occupied 
by  tenants,  and  that  they  were  holding  possession  as  such 
tenants,  and  that  said  ^ledary  ^I.  Hathaway  was  receiving 
rental  therefor,  and  that  he  had  made  division  of  said  rental 
with  said  Charles  L.  Weeks  during  his  lifetime,  and  with 
said  Fannie  Weeks  after  the  death  of  said  Charles  L.  Weeks, 
and  that  said  ^Mcdary  M.  Hathaway  was  claiming  to  be  the 
owner  of  an  interest  in  said  real  estate,  under  some  form 
of  agreement  between  said  Hathaway  and  said  Charles  L. 
Weeks,  executed  during  the  lifetime  of  said  Charles  L. 
Weeks,  and  said  Frank  Weeks  knew,  at  the  time  he  re- 
ceived said  conveyance  from  Fannie  Weeks,  that  said  Fannie 
Weeks  had  received  said  real  estate  from  her  husband, 
Charles  L.  Weeks,  under  some  form  of  agreement  existing 
between  said  Medary  M.  Hathaway  and  said  Charles  L. 
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Weeks,  upon  which  was  based  the  claim  of  said  Hathaw^  to 
be  the  owner  of  a  part  of  said  real  estate. ' ' 

Upon  the  facts  found  the  court  states  as  its  conclusions  of 

law  themm   that   the   appellant   and   appellee   Hathaway 

each  own  one-half  of  the  real  estate  described  in  the 

1.  plaintiff's  complaint,  in  fee  and  as  tenants  in  com- 
mon;   that  appellee  Fannie  Weeks  has  no  interest 

therein.  The  appellant,  having  excepted  to  the  conclusions 
of  law,  thereby  admitted  that  the  facts  had  been  fully  and 
fairly  found  within  the  issues.  Blair  v.  Curry  (1898),  150 
Ind.  99;  Connor  v.  Andrews  Land,  etc.,  Co.  (1904),  162  Ind. 
338;  Dhiius  V.  Lahr  (1905),  36  Ind.  App.  425. 

The  sole  question  here  is,  Was  the  appellant  a  good- 
faith  purchaser  for  value  and  without  notice  f    The  statute 
(§3964  Bums  1908,   §2932  B.   S.   1881),  provides: 

2.  "When  a  deed  purports  to  contain  an  absolute  con- 
veyance of  any  estate  in  lands,  but  is  made,  or  in- 
tended to  be  made,  defeasible  by  force  of  a  deed  of  defeas- 
ance, bond  or  other  instrument  for  that  purpose,  the  original 
conveyance  shall  not  thereby  be  defeated  or  affected  as 
against  any  person  other  than  the  maker  of  the  defeasance, 
or  his  heirs  or  devisees  or  persons  having  actual  notice 
thereof,  unless  the  instrument  of  defeasance  shall  have  been 
recorded,  according  to  law,  within  ninety  days  after  the  date 
of  said  deed." 

The  Supreme  Court,  in  construing  this  statute  in  the  case 

of  Crasaen  v.  SwoveUmd  (1864),  22  Ind.  427,  held  that  actual 

notice  is  required  to  defeat  a  purchaser  when  the  de- 

3.  feasance  has  not  been  recorded.     Therefore,  under 
this  construction,  the  appellee  Hathaway  and  wife, 

hAviag  made  an  absolute  conveyance  of  the  real  estate,  which 
^  the  subject  of  this  controversy,  to  Charles  L.  Weeks,  and 
At  the  same  time  ^aid  Weeks  executed  to  Hathaway  an  in- 
strument by  which  said  deed  was  made  defeasible,  it  was 
iiecenary,  in  the  absence  of  the  recording  of  said  instrument 
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by  the  appellee  Hathaway,  that  the  appellant  have  actual 
notice  of  this  instrument,  or  he  would  be  regarded  as  an  in- 
nocent purchaser.  However,  statutes  like  unto  this  have 
been  the  subject  of  much  discussion  and  conflicting  opinions 
in  many  of  the  states  as  to  the  construction  of  the  words 
** actual  notice,"  as  used  in  the  statutes. 

In  the  case  of  Exon  v.  Dancke  (1893),  24  Ore.  110,  the 
court,  in  discussinc:  a  statute  like  the  one  before  quoted, 
said:  We  ** assume  the  true  rule  to  be,  that  notice,  within 
the  meaning  of  the  statute,  must  be  held  to  be  actual  when 
the  subsequent  purchaser  has  actual  knowledge  of  such  facts 
as  would  *put  a  prudent  man  upon  inquiry,  which,  if  prose- 
cuted with  ordinary  diligence,  would  lead  to  actual  notice  of 
the  right  or  title  in  conflict,  with  that  which  he  is  about  to 
purchase/    Brinkman  v.  Joyies  [1878],  44  Wis.  498.'' 

When  a  purchaser  does  not  have  actual  notice  of  facts 

which  would  create  a  trust,  he  ought  not  to  be  charged  with 

notice,  unless  the  circumstances  are  such  as  to  enable 

4.     a  court  to  say  not  only  that  he  might  have  acquired 

it,  but  that  he  would  have  acquired  it,  but  for  his 

gross  negligence.     WiU(yt\  v.  Wall  (1867),  6  Wall.  83,  18  L. 

Ed.  727;  Stanly  v.  Schwalby  (1896),  162  U.  S.  255,  276,  16 

Sup.  Ct.  754,  40  L.  Ed.  960. 

It  is  said  in  4  Cent.  L.  J.  122:  **In  this  country  and  in 
England  the  doctrine  seems  quite  firmly  established,  that 
open,  notorious,  unequivocal  and  exclusive  possession  of  real 
estate,  under  an  apparent  claim  of  ownership,  is  notice  to 
the  world  of  whatever  claim  the  possessor  asserts,  whether 
such  claim  is  legal  or  equitable  in  its  nature."  See,  also, 
Kirkman  v.  Moore  (1903),  30  Ind.  App.  549,  and  cases  cited. 

In  the  case  of  Dyer  v.  Eldridge  (1894),  136  Ind.  654,  the 
court  said:  '^Actual  possession  of  lands  under  a  claim  of 
title  is  sufficient  notice  of  such  claim  to  put  others  on  in- 
(luiry  as  to  the  extent  and  nature  of  the  claim." 

TMiether  under  the  later  decisions  of  our  State  the  rule,  as 
announced  in  the  case  of  Crasscn  v.  iSirovchnd,  supra,  has 
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been  modified  as  to  the  construction  of  the  words 
3.    **actual  notice,"  or  whether,  from  all  the  facts  and 

circumstances  surrounding  the  transaction  between 
the  parties  to  this  action,  the  appellant  should  have  had, 
and  did  have,  actual  notice  as  well  as  coastructive  notice 
from  the  facts  found,  is  unnecessary  for  us  to  decide,  for 
the  reason  that  the  court  found  that  a[)pellant  did  have 
actual  notice  that  Hathaway  had  an  interest  in  said  real 
estate  at  the  time  he  purchased  from  appellee  Fannie  Weeks. 
He,  therefore,  will  not  be  regarded  as  a  bona  fide  purchaser 
in  good  faith. 

We  have  examined  the  record,  and  find  the  evidence  jus- 
tifies the  findings  of  the  court.  There  being  no  available 
error,  the  judgment  is  affirmed. 


Layton  et  al.  v.  Herr. 

[No.  (m18.    Filed  January  2G,  1010.] 

!•  Descent  and  Distribution. — Childless  Widow, — Heirs. — Expect- 
ancies,—Vn6er  §2487  R.  S.  1881  a  childless  second  or  subse<inenl 
vl/e,  the  husband's  children  by  a  former  marriage  bein^  alive, 
took  a  fee  simple  in  one-third  of  his  real  estate,  his  children  be- 
ing ber  forced  heirs,  such  children  having  merely  a  flxed  exi»ect- 
aney  during  her  life.    p.  205. 
2.   Deeds. — Quitclaim, — Estates  in  Expectancy, — Estoppel, — A  quit- 
claim deed  does  not  operate  upon  an  estate  in  expectancy,  and 
the  grantor  is  not  estopped  from  claiming  such  estate  when  it  be- 
comes vested,    p.  205. 
3.    Deeds. — Expectant  Estates, — Childless   Widow. — Heirs. — Estop- 
pel—Under  813020,  3023  Bums  1908,  Acts  1899,  p.  131.  §3,  and  Acts 
1907,  p.  71,  §1,  a  father's  children  by  a  prior  marriage  are  es- 
topped from  claiming  title  as  forced  heirs  of  their  father's  subse- 
quent childless  widow,  where  they  have  conveyed  such  land  and 
have  received  pay  therefor,    p.  206. 
i    Deeds. — Conveyance  of  Expectancy. — Requisites. — ^A  conveyance 
of  an  expectancy  is  never  presumed,  is  always  viewed  with  sus- 
picion, and  the  grantee  must  show  that  it  was  made  in  good  faith, 
without  fraud,  and  upon  the  receii»t  of  full  value.    i>.  20(J. 
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5.  Descent  and  Distbibution. — Childless  Widow. — Conveyance  by 
Children. — Burden  of  Proof. — Curative  Statutes. — Sections  3020, 
3023  Bums  1908,  Acts  1899,  p.  131,  §3,  and  Acts  1907,  p.  71,  §1, 
were  enacted  to  prevent  children  of  a  father  who  subsequently 
left  a  childless  widow  from  afterwards  claiming  lands  inherited 
from  such  widow,  which  they  had  sold  and  for  which  a  fair  price 
had  been  received,  but  the  burden  is  upon  the  grantee  to  prove 
that  such  children  intended  to  convey  their  expectant  estate, 
p.  207. 

G.  Tbial. — ^Special  Findings. — Failure  to  Find  Certain  Facts. — 
Effect. — ^A  failure  to  find  certain  facts  is  a  finding  against  the 
party  having  the  burden  of  proving  such  facts,     p.  207. 

From  Clinton  Circuit  Court ;  Joseph  Claybaugh,  Judge. 

Suit  by  Benjamin  M.  Herr  against  George  M.  Layton  and 
otheiB.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Martin  A.  Morrison,  for  appellants. 
W.  R.  Moore,  for  appellee. 

Hadley,  J. — ^Appellee  sued  appellants  to  quiet  title  to  cer- 
tain lands,  described  in  the  complaint,  in  Clinton  county, 
Indiana.  The  special  findings  show  that  in  the  year  1887, 
William  Layton  died  intestate,  seized  of  the  lands  described 
in  the  complaint ;  that  he  left  surviving  him,  as  his  heirs  at 
law,  Elpha  B.  Layton,  his  second  widow  who  was  childless, 
and  Abraham  Layton,  Henry  Layton,  Margaret  Ostler  and 
Sarah  A.  Parvis,  children  by  a  former  marriage;  that  in 
April,  1888,  said  Abraham  Layton  and  his  wife  executed  to 
Henry  Layton  a  quitclaim  deed,  in  usual  form,  to  the  tract 
of  land  of  which  William  Layton  died  seized,  for  the  ex- 
pressed consideration  of  $100.  In  June,  1888,  partition  was 
had,  whereby  twenty-three  acres  of  said  land  was  set  off  to 
the  widow,  Elpha  E.  Layton,  and  the  remainder  was  set  off 
to  the  children  of  William  Layton.  Afterwards  the  portion 
so  set  off  to  the  children  was  sold  to  Henry  Layton,  on  peti- 
tion of  William  Layton 's  administrator,  to  pay  debts.  In 
July,  1898,  said  Abraham  Layton  died  intestate,  leaving 
nppellants  (his  children)  surviving  him,  and  in  July,  1890, 
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Margaret  Ostler,  sister  of  Abraham,  died,  leaving  no  heirs 
except  her  husband,  Robert  Ostler.  In  Jnly,  1902,  said 
Elpha  E,  Layton,  widow  of  William  Layton,  died  intestate. 
In  September,  1902,  Sarah  A.  Parvis  conveyed  to  Henry 
Layton  all  of  her  interest  in  said  lands.  Henry  Layton  died 
in  May,  1903,  and  his  heirs  conveyed  the  whole  of  said  tract 
to  appellee  in  November,  1903.  There  are  other  proper  find- 
ings, but  the  foregoing  is  sufficient  to  present  the  questions 
raised  on  this  appeal. 

Tpon  the  findings  the  court  stated  its  conclusions  of  law, 
to  the  effect  that  appellee  was  entitled  to  have  his  title 
quieted  to  the  whole  of  said  land.  Appellants  insist  that, 
under  said  findings,  the  court  should  have  concluded  as  a 
matter  of  law  that  thev  were  entitled  to  an  undivided  one- 
third  of  the  twenty-three  acres  set  off  to  Elpha  E.  Layton  as 
\ndow  of  William  Layton;  while  appellee  contends  that, 
under  the  quitclaim  deed  of  Abraham  Layton,  his  heirs  are 
stopped  to  claim  any  interest  whatever  in  said  land  by 
virtue  of  §§3020,  3023  Bums  1908,  Acts  1899,  p.  131,  §3, 
and  Acts  1907,  p.  71,  §1. 

At  the  time  of  the  death  of  William  Layton  the  law 

(S2487  R.  S.  1881)  was  such  that  his  widow  took  one-third  of 

his  land  in  fee,  without  power  to  alienate,  if  any  de- 

1.  scendants  of  the  husband  from  a  former  marriage 
were  alive  at  her  death,  since  said  descendants  were  the 

forced  heirs"  of  such  widow,  and  as  such  could  not  be 
disinherited.  But  such  descendants  acquired  no  title  from 
t^e  ancestor,  and  had  no  present  interest,  but  merely  a  fixed 
expectancy  during  the  life  of  such  widow.  Bnrget  v.  Mer- 
"'^^(1900),  155  Ind.  143. 

ft  is  well  settled  that  a  quitclaim  deed  will  not  operate 

upon  an  estate  in  expectancy,  and  a  grantor  in  such  a  deed 

is  not  estopped  from  claiming  such  estate  when  it 

2.  becomes  vested.    Avery  v.  Akins  (1881),  74  Ind.  283; 
Bryan  v.  Uland  (1885),  101  Ind.  477. 
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The  rule  just  stated,  as  to  estoppel,  is  ineffective, 

3.  where  the  case  falls  within  the  purview  of  §§3020, 
3023,  supra. 

In  the  case  of  Bryan  v.  Uland,  supra,  the  court  used  this 

language:    ''A  quitclaim  deed  is  effectual  to  pass  the  estate 

which  the  grantor  has  at  the  time  it  is  made,  and  no  more.*' 

And  while  an  expectant  estate  might  be  conveyed,  such  a 

conveyance  is  always  viewed  with  suspicion.     It  is 

4.  never  presumed,  and  to  render  it  valid  it  must  be 
shown  that  the  conveyance  was  in  good  faith;   that 

there  was  no  fraud  practiced  upon  either  the  heir  or  the  an- 
cestor, and  that  a  full  value  was  paid.  McClure  v.  Bab  en 
(1890),  125  Ind.  139,  9  L.  R.  A.  477. 

In  the  case  before  us,  Abraham  Layton,  at  the  time  he 
made  the  deed  in  question  to  Henry  Layton,  was  the  owner 
of  one-sixth  of  said  real  estate,  as  the  heir  of  his  father. 
This  was  his  present  interest  and  his  only  present  interest  in 
said  real  estate,  and  this  present  interest  was  not  affected  by 
the  interest  of  the  widow.  There  is  nothing  in  the  deed  or 
the  finding  of  facts  that  shows  that  he  intended  to  convey  any 
more  than  his  present  interest,  or  that  Henry  Layton,  the 
grantee,  expected  to  receive  any  more  than  such  interest. 
There  is  no  finding  that  Henry  Layton  paid  the  full  value  of 
both  the  present  and  expectant  interest  of  Abraham  Layton 
in  said  land.  In  fact,  there  is  no  finding  that  he  paid  any- 
thing at  all,  or  that  Abraham  Layton  received  anything. 
The  most  that  is  found  is  that  Abraham  Layton 's  quitclaim 
expressed  a  consideration  of  $100. 

In  this  posture  of  affairs,  it  is  our  opinion  that  the  curative 
acts  relied  upon  by  appellee  and  contested  by  appellants 
have  no  application.  The  first  of  these  curative  acts  was 
passed  in  1889.  Acts  1889,  p.  430.  Section  two  of  this  act, 
which  is  the  section  sought  to  be  made  applicable  here,  was 
superseded  by  the  act  of  1899  (§3020,  supra) ,  and  a  subse- 
quent act  of  1907  (§3023,  supra). 

Each  of  these  curative  statutes  is  made  to  apply  to  con- 
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veyances  in  fee  of  all  or  any  part  of  lands  affected  by  the 
interest  of  such  second  or  subsequent  childless  wife. 
5.    The  clear  intent  and  purpose  of  the  legislature  in  the 
passage  of  such  acts  being  to  prevent  heirs  within  the 
class  designated  from  selling  the  whole  of  said  lands  for  a 
fair  price,  and  thereafter,  upon  the  death  of  the  widow, 
claiming  and  recovering  in  addition  the  value  of  the  widow's 
interest.    But  clearly  such  statutes  should  not  be  applied 
where,  as  here,  it  does  not  appear  that  a  sale  or  purchase  of 
the  expectant  interest  was  either  contemplated  or  intended. 
So  to  apply  the  statute  would  often  perpetrate  as  great  a 
fraud  as  to  withhold  its  application  in  proper  cases.    This  case 
affords  an  excellent  illustration  of  this.    At  the  time  the  deed 
was  made,  Abraham  Laj^on  had  a  one-fourth  expectant  in- 
terest as  forced  heir  of  his  stepmother.     Subsequent  to  the 
conveyance,  and  before  the  death  of  the  stepmother,  a  sister 
of  Abraham  died  without  issue.     If  appellee's  contention 
be  true,  Henry  Layton,  by  the  deed  of  Abraham  Layton,  not 
only  acquired  the  interest  of  Abraham  in  the  stepmother's 
land,  but  also  acquired  the  interest  that  Abraham  or  his 
descendants  were  entitled  to  inherit  from  the  sister  Mar- 
fjaret,  an  interest  that  certainly  no  one  would  contend  was 
intended  to  be  conveyed  by  Abraham's  deed,  since  at  that 
time  Margaret  was  in  life.    The  burden  was  upon  appellee 
to  show  that  Abraham  Layton  intended,  by  his  deed  to 
Henry  Layton,  to  convey  not  only  his  expectant  interest  in 
his  stepmother's  estate,  but  his  share  of  his  sister  Margaret's 
expectant  interest.    The  special  finding  does  not  show 
6.    either  of  these  facts,  and  is  therefore  a  finding  against 
him.    Under  the  facts  thus  found,  appellants  are  en- 
titled to  one-third  of  the  land  which  the  widow  inherited 
from  William  Layton,  as  heirs  of  their  father,  Abraham 
Layton. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law  in  accordance  with  this  opinion,  and  enter 
judgment  accordingly. 
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Reichers  V.  Dammeier. 

[No.  6,676.    Filed  January  26.  1910.] 

1.  Evidence. — Former  Testimony  of  \onresident  Witness. — The 
testimony  of  a  nonresident  witness  upon  a  former  trial  is  admis- 
sible In  a  subsequent  trial,    p.  209. 

2.  Tbial. — Instructions, — Misleading, — ^An  instruction  wliicli,  con- 
sidered with  others,  does  not  mislead  the  Jury,  is  harmless, 
p.  210. 

3.  Assault  and  Battery. — Damages, — Self-Defense. — Instructions, 
— An  instruction  that  self-defense  cannot  be  carried  further  than 
the  necessity  of  the  case  demands,  that  **a  person  exercising  such 
right  may  safely  act  upon  appearances,"  and  that  "the  danger 
must  be  Judged  from  his  standpoint  if  he  entertained  an  honest 
belief  In  its  existence,"  is  not  prejudicial  to  defendant,    p.  210. 

4.  Assault  and  Batpery. — Excessiie  Force. — Instructions. — ^An  In- 
struction that  in  rei)elling  an  assault  the  defendant  had  no  right 
to  use  excessive  force,  and  if  he  did,  he  would  be  liable  for  such 
excess,  is  not  erroneous,    p.  210. 

5.  Appeal. — Death, — Affirmance. — Where  the  appellee  died,  after 
appeal  taken,  a  Judgment  of  affirmance  will  be  considered  at; 
made  on  the  date  of  submission  of  the  cause,    p.  211. 

From  Porter  Circuit  Court;    Willis  C.  McMahan,  Judge. 

Action  by  Ernest  H.  Dammeier  against  Pred  D.  Reichers. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed, 

James  K.  Stinson,  Frank  Meeker  and  E,  D,  Crumpacker, 
for  appellant. 

N,  L.  Agnew  and  Bruce  dk  Bruce,  for  appellee. 

Rabb,  p.  J. — This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  an  alleged  as- 
sault and  battery  committed  by  the  appellant  on  the  appellee. 

The  case  was  put  at  issue,  and  two  jury  trials  were  had,  the 
first  resulting  in  a  disagreement  of  the  jury,  the  last,  in  a 
verdict  favorable  to  the  appellee.  Appellant's  motion  for 
a  new  trial  was  overruled,  and  judgment  rendered  upon  the 
verdict. 

The  error  relied  on  for  a  reversal  is  the  action  of  the 
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court  below  in  permitting  appellee  to  read  in  evidence  the 
testimony  of  a  witness,  given  at  the  former  trial  of  the  cause, 
and  taken  down  by  the  official  stenographer — the  witness 
being  absent  at  the  trial,  and  a  nonresident  of  the  State — ^and 
the  giving  by  the  conrt  of  instructions  six,  nine  and  twelve. 
The  question  of  the  admissibility  in  evidence  of  the  tes- 
timony given  on  a  former  trial  by  an  absent  witness,  who 
is  a  nonresident  of  the  State,  is  an  open  question  in 
1.   this  State,  never  having  been  authoritatively   pre- 
sented to  or  decided  by  the  Supreme  or  Appellate 
Court.    Wabash  R.  Co.  v.  MUler  (1902),  158  Ind.  174;  Wo- 
bash  R.  Co.  v.  Miller  (1901),  27  Ind.  App.  180;  Schearer  v. 
ffflfler  (1871),  36  Ind.  536. 

It  is  appellant's  contention  that  at  the  common  law  it  was 
not  competent  to  give  in  evidence  the  testimony  of  a  witness 
taken  at  a  former  trial,  unless  the  witness  was  dead,  insane 
or  beyond  seas,  and  that  the  term  ** beyond  seas*'  means  out- 
side of  the  national  realm,  and  does  not  apply  to  a  witness 
whose  residence  is  known,  and  is  in  some  other  part  of  the 
realm. 

It  is  argued  that  the  statute  makes  ample  provision  for 
taking  the  depositions  of  nonresident  witnesses,  and  that 
therefore  the  rule  invoked  to  admit  this  testimony  is  not 
applicable,  and  some  authorities  are  cited  to  support  this  con- 
tention. There  is  a  conflict  in  the  decisions  of  the  court's 
'^Hast  resort  as  to  the  proper  meaning  of  the  term  ''beyond 
^8s/*  as  used  in  the  statute  of  limitations ;  but  in  this  State 
tl^p  term  ** beyond  seas,"  when  used  in  this  connection,  is 
"«ld  to  mean  beyond  the  limits  of  the  State.  Stephenson  v. 
^oe  (1847),  8  Blackf.  508.  And  as  applied  to  the  question 
"ere  presented,  it  is  almost  universally  held  that  where  a 
^tness  is  a  nonresident  of  the  State,  and  absent  at  the  time 
0^  the  trial,  his  former  testimony  may  be  proved.  2  Wig- 
^ore.  Evidence,  §1404,  and  eases  cited ;  5  Ency .  Ev.,  904, 
^d  eases  cited. 
Vol,  45—14 
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It  is  true  the  statutes  of  this  State  provide  for  the  taking 
of  depositions  of  nonresident  witnesses,  but  the  courts  of 
this  State  have  no  power  to  render  effective  this  statutory 
provision,  and  are  as  helpless  to  compel  the  attendance  of 
witnesses  before  its  commissioners  in  Illinois  and  Ohio  as 
they  are  to  compel  the  attendance  of  witnesses  before  like 
commissioners  in  Prance  or  Australia,  and  the  reason  of  the 
rule  admitting  the  former  testimony  of  nonresident  witnesses 
is  the  lack  of  power  and  authority  of  the  court  to  compel  the 
witness  to  give  his  testimony,  and  therefore  the  necessities 
of  the  case  require  that  testimony  given  at  a  former  trial 
may  be  admitted. 

Instruction  six,  complained  of  by  appellant,  is  not  a  man- 
datory instruction.  It  is  criticised,  as  requiring  the  appel- 
lant to  prove  that  the  danger,  justifying  him  in  re- 

2.  sorting  to  force  in  self-defense,  was  such  as  would 
lead  a  reasonably  prudent  man  to  believe  in  its  reality. 

The  instruction  in  question  does  not  undertake  to  give  the 
limitations  of  the  rule,  and  is  not  technically  incorrect. 
Standing  alone,  it  might  be  misleading,  but  when  considered 
in  connection  with  other  instructions  given  to  the  jury,  as  it 
must  be,  it  could  not  have  misled  the  jury. 

It  is  insisted  that  instruction  nine  does  not  clearly  state 

the  law,  because  it  tells  the  jury  that  self-defense  cannot  be 

carried  furtb.er  than  the  necessity  of  the  case  de- 

3.  mands.     Tlie  same  instruction,  however,  tells  the  jury 
that  **a  person  exercising  such  right  may  safely  act 

upon  appearances,"  and  **the  danger  must  be  judged  from 
his  standpoint,  if  he  entertained  an  honest  belief  in  its  ex- 
istence/' This  instruction  could  not  have  misled  the  jury  to 
the  appellant's  harm. 

Instruction  twelve,  complained  of,  tells  the  jury  that  a 

person  in  repelling  an  assault  has  no  right  to  use  greater 

force  than,  under  the  circumstances,  he  believes  to  be 

4.  reasonably   necessary  for  self-protection,   and  if  he 
does,  he  will  be  liable  for  the  excessive  force  used.    No 
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♦  rror  intervened  in  giving  this  instruction.     The  instruc- 
tions, taken  as  a  whole,  were  exceedingly  favorable  to  the 
appellant. 
5.       Since  the  submission  of  the  cause,  the  death  of  the 

appellee  has  been  suggested  to  the  court. 
Judgment  of  the  court  below  affirmed,  as  of  the  date  of 
the  submission  of  the  cause. 


Stahl  et  al.  v.  Illinois  Oil  Company. 

[No.  6,591.    Filed  January  27,  1010.] 

1.  CoNTiucTs. — Covenants, — Oas  and  Oi7. — *' Lease." — A  contract 
for  the  sinking  of  gas  and  oil  wells  is  not  strictly  a  **lease,"  as 
that  word  is  ordinarily  used.    p.  213. 

2.  Coimucrs. — Construction, — Gas  and  OH, — In  construing  con- 
tracts for  the  sinking  of  oil  and  gas  wells  the  courts  will  reject 
contradictory  provisions  and  determine  the  true  meaning  thereof 
from  the  general  scope  and  Intent  of  the  contract,    p.  213. 

3.  Contracts. — Constrnetion. — Conduct  of  Parties, — In  determin- 
ing the  meaning  of  a  contract  the  courts  may  consider  the  acts  of 
tlie  parties  thereunder,    p.  214. 

^-  Pleading. — Presumptions, — ^The  presumption  Is  that  a  pleading 
contains  all  of  the  facts  favorable  to  the  pleader,    p.  214. 

5.  Contracts. — Consideration. — Oas  and  Oil, — Royalties. — Penal- 
^«e«.— The  real  consideration  for  a  contract  giving  to  the  owner 
of  land  a  royalty  in  the  oil  and  gas  produced  therefrom  and  a 
monthly  rental  for  delay  In  the  completion  of  wells,  is  the  royalty, 
^^  rentals  for  delay  being  incidental,    p.  214. 

*  Contracts. — Oil  and  Oas, — Royalties. — Rentals. — ^A  contract 
^^%  to  the  owner  of  a  seventy-acre  tract  of  land  a  royalty  of 
ODfrflixth  of  all  the  gas  and  oil  produced  therefrom,  and  providing 
^*t  "each  location  shall  consist  of  ten  acres,  more  or  less,  and 
each  Well  shall  be  due  in  sixty  days  from  the  completion  of  the 
«st  one,"  that  no  well  shall  occupy  more  than  one  acre,  and  that 
each  \yell  shall  be  due  in  sixty  days  from  the  completion  of  the 
**  oue,  or  a  monthly  rental  of  $5  [shall  be  paid]  for  each  well 
'^^"  *Uay  be  construed  to  give  such  rental  for  delay  only  in  case 
^'^»  first  seven  wells,   p.  215. 

^*i^  Adams  Circuit  Court ;  Richard  K,  Erunn,  Judge. 
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Action  by  Samuel  Stahl  and  others  against  the  Illinois  Oil 
Company.  From  a  judgment  for  defendant,  plaintiffs  ap- 
peal.    Affirmed. 

James  T.  Merrymnn  and  Jesse  C.  Sutton,  for  appellants. 
Sirmnons  d-  Dailey,  for  appellee. 

Myers,  C.  J. — Appellants  brought  this  action  against  ap- 
pellee, to  enforce  the  payment  of  certain  alleged  cash  rentals 
claimed  to  be  due  under  a  certain  gas  and  oil  contract. 

A  demurrer  to  the  complaint  for  want  of  facts  was  sus- 
tained, and  this  ruling  is  here  assigned  as  error. 

The  contract  is  made  a  part  of  the  complaint  by  exhibit, 
and  is  dated  April  15,  1895.  It  grants  unto  the  lessee  all  the 
gas  and  oil  in  and  under  certain  real  estate,  described,  with 
the  exclusive  right  to  enter  thereon  at  all  times  for  the  pur- 
pose of  drilling  and  operating  for  oil  or  gas,  etc.  It  also 
provides  that  **  unless  second  party  shall  commence  and  com- 
plete a  well  within  forty  days  from  date  thereof  or  pay  a 
monthly  rental  of  $5  until  said  well  is  completed,  this  grant 
shall  become  null  and  void.  *  *  *  It  is  further  agreed 
that  the  party  of  the  second  part  shall  commence  to  drill  first 
well  in  twenty  days  from  date.  Each  well  shall  be  due 
in  sixty  days  from  the  completion  of  the  last  one  or  a 
monthly  rental  of  $5  for  each  well  due.  Each  location  shall 
consist  of  ten  acres  more  or  less  and  each  well  shall  be  duo 
in  sixty  days  from  the  completion  of  the  last  one.  It  is  fur- 
ther agreed  that  no  well  shall  occupy  more  than  one  acre." 

The  complaint  shows  that  the  contract  covered  seventy 
acres  of  land,  more  or  less,  in  Adams  county;  that  on  the 
date  of  the  contract  the  land  was  undeveloped  for  oil  or  gas; 
that,  according  to  the  terms  of  the  contract,  seven  wells  were 
completed  on  the  land ;  that  thereafter  three  additional  wells 
were  completed,  but  that  more  than  sixty  days  elapsed  be- 
tween the  completion  of  each  of  the  additional  wells;  that 
the  last  three  wells  were  sunk  by  appellee  without  objection 
or  protest  from  anyone;   thjit  there  is  no  expreas  limitation 


NOVEMBER  XER^f,  1<K)S).  213 

Stahl  r.  Illinois  Oil  Co.— 4»  Ind.  App.  211. 


ill  the  contract  as  to  the  number  of  wells  over  seven;  that 
appellantf;  by  this  action  sought  to  collect  cash  monthly 
rentals  for  the  time  over  sixty  days  between  the  completion 
of  each  of  the  last  three  wells. 

Appellants'  theory  is  that  for  the  time  exceeding  sixty 
days  between  the  completion  of  wells  No.  7  and  No.  8,  and 
so  on  up  to  the  completion  of  well  No.  10,  appellee  was 
liable  for  a  monthly  rental  of  $5.  While  appellee  insists 
that  ha\ing  completed  well  No.  7  without  any  default,  the 
sixty-day  limit  did  not  apply  to  the  last  three  wells. 

The  instrument  which  was  the  foundation  of  this  action 
IS  not  a  lease,  as  the  word  ** lease"  is  usually  interpreted 
{Hancock  v.  Diamond  Plate  Glass  Co,   [1904],  162 
1.    Ind.  146;    New  American  Oil,  etc.,  Co.  v.   Troyer 
[1906],  166  Ind.  402),  although  similar  instruments 
We  been  so  called.    It  is  a  covenant  by  the  owner  of  land 
to  another  person,  whereby  the  latter  has  the  exclusive  right 
to  enter  upon  and  explore  the  land  for  gas  and  oil,  and  prose- 
cute such  business,  occupying  only  such  portion  necessarily 
inquired  for  that  purpose,  which  in  the  instrument  or  con- 
tract before  us  is  fixed  at  not  to  exceed  one  acre  for  each 
well. 

It  has  been  said  that  gas  and  oil  contracts,  such  as  the  one 
l^efore  us,  belong  to  a  class  of  their  own,  and  that  courts  will 
'*look  critically  into  such  instruments  for  the  real  in- 
2.    tention  of  the  parties,  because  it  so  frequently  hap- 
pens Jthat  they  cannot,  on  account  of  incongruous  pro- 
visions, be  enforced  according  to  the  strict  letter  of  the  con- 
tract.''   Ohio  Oil  Co.  V.  Detamore  (1905),  165  Ind.  243. 

While  it  is  true  that  the  provisions  in  this  class  of  con- 
tracts, as  a  rule,  are  ambiguous,  indefinite  and  uncertain,  it 
is  also  true  that  the  parties  are  to  he  limited  to  the  contract 
actually  made.  And  for  the  purpose  of  ascertaining  the  true 
meaning  of  the  language  employed  courts  **will  look  to  the 
nature  of  the  instrument  and  the  conditions  under  which  it 
^^'as  made,  the  situation  of  the  parties,  the  nature  of  tlieir 
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business,  and  the  interests  to  be  protected,  not  for  the  pur- 
pose of  applying  it,  but  for  the  purpose  of  effectuating  their 
intention.''  Merica  v.  Burget  (1905),  36  Ind.  App.  453,  and 
cases  cited.  See,  also,  Erie  Crawford  Oil  Co,  v.  Meeks 
(1907),  40  Ind.  App.  156. 

In  the  case  of  Ohio  Oil  Co.  v.  Detamore,  supra,  it  is  said : 
* '  The  mutual  understanding  and  intent  of  the  parties,  as  to 
the  purpose,  scope  and  ultimate  object  to  be  attained  by  the 
contract,  that  inspired  and  accompanied  its  execution,  is 
controlling,  and  must  be  determined,  not  by  detached  pro- 
visions, but  by  viewimg  the  instrument  as  a  whole.'' 

Another  rule  of  construction,  applicable  to  ambiguous  and 
uncertain  provisions  supposed  to  be  expressive  of  the  con- 
tract as  actually  agreed  upon,  requires  the  court  to 

3.  take  into  consideration  the  acts  and  conduct  of  the 
parties  in  relation  to  the  contract  under  considera- 
tion.   Ralya  v.  Atkins  &  Co,  (1901),  157  Ind,  331;  Scott  v. 
LaFayette  Gas  Co.  (1908),  42  Ind.  App.  614. 

It  must  also  be  remembered  that  all  well-pleaded  facts  are 
presumed  to  be  true,  as  against  a  demurrer,  and  any  omit- 
ted  facts  are   to   be   considered   as   adverse   to   the 

4.  pleader,  **  under  the  general  presumption  that  a  party 
will  set  forth  all  the  facts  favorable  to  his  case." 

Cushman  v.  Cloverland  Coal,  etc,  Co.  (1908),  170  Ind.  402, 
16  L.  R.  A.  (N.  S.)  1078,  127  Am.  St.  391. 

The  general  purport  of  the  contract  here  exhibited  is 
clearly  expressive  of  the  purpose  of  the  parties.    It  was  ef- 
fective to  give  one  not  the  owner  of  the  land  therein 

5.  described  the  exclusive  right  to  enter  thereon,  and, 
by  means  of  wells,  to  seek,  acquire  and  reduce  to 

actual  possession  and  control  the  natural  gas  or  oil  which 
might  thus  be  obtained.  For  this  privilege  the  covenantee 
agreed  to  pay  the  covenantors  for  one-sixth  of  all  oil  pro- 
duced on  the  land.  This  latter  provision  was  no  doubt  the 
real  incentive  on  the  part  of  the  owners  for  the  execution  of 
the  contract,  and  not  the  stated  cafih  monthly  rental,  for  it  has 
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been  said  '*that  the  substantial  consideration  which  moves 
a  grantor  to  execute  such  a  grant  is  the  hope  of  profits  or 
royalties  if  oil  or  gas  is  discovered.''  Gadbury  v.  Ohio,  etc, 
Gas  Co.  (1904),  162  Ind.  9,  62  L.R.  A.  895. 

Only  by  the  sinking  of  wells  could  the  land  be  explored 
and  the  ultimate  object  of  the  contract  be  attained.  The  ex- 
tent of  the  exploration  of  the  land  for  oil  and  gas,  which  is 
the  essence  of  such  contracts  {Dill  v.  Fraze  [1907],  169  Ind. 
53),  depends  upon  the  number  of  wells  completed. 

That  was  a  subject  about  which  the  parties  had  a  right  to 
agree,  and  furnished  a  reason  for  incorporating  into  the  con- 
tract the  provision  that  **each  location  shall  consist  of 

6.  ten  acres,  more  or  less."  This  provision,  together 
with  the  fact  that  the  entire  tract  contained  seventy 
acres,  more  or  less,  strongly  implies  that  seven  wells  would 
satisfy  the  terms  of  the  contract  for  the  sinking  of  wells, 
but  not  necessarily  the  maximum  number  of  wells  which 
®ight  be  put  down.  In  the  light  of  all  the  facts  before  us, 
the  contract  will  be  so  construed. 
Jadgment  affirmed. 


C.  Callahan  Company  et  al.  v.  Michael  et  al. 

[No.  6,650.    Filed  January  27.  1910.] 

•   '^Ndlord  and   Tenant. — Leases, — Holding   over. — ''Refusal   of 
^^^i^es." — ^A  lease  giving  to  the  lessee  "the  first  refusal  of  the 
P^^^Ises  for  another  five  years"  gives  hlin  an  option  for  renting 
^^  premises  for  five  years  longer  at  the  same  terms,    p.  218. 
*^i»i)LORD  AND  Tenant. — Extensions. — Options. — Holding  over. — 
^^tice. — A  tenant  having  an  option  on  an  extension  of  his  lease 
^^f  a  definite  time  and  who  merely  holds  over,  thereby  becomes 
^^d  for  the  additional  term,  notice  of  the  tenant's  intention  to 
liold  not  being  re«iuired  unless  stipulatod  for  in  the  lease,    p.  210. 
8.  Larblobd  and  Tenant. — Leases. — Right  to  a  Renewal. — Holding 
wer. — ^Where  a  lease,  by  clear  and  explicit  language,  gives  to  the 
l€88ee  a  right  to  a  renewal  nt  the  expiration  of  the  lease,  the 
mere  holding  over  of  such  lessee  is  not  sufilcleut  to  show  an  elec- 
tion to  renew,    p.  219. 
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4.  Landlobd  an©  Tenant. — Leases, — Extensions. — Holding  over. — 
A  lease  giving  to  the  lessee  "the  first  refusal  of  said  premises  for 
another  term  of  five  years,  upon  the  same  terms  and  conditions 
as  expressed  In  this  lease,  except  as  to  the  amount  of  rent  to  be 
paid,  which  said  lessor  is  to  fix/'  gives  to  the  lessee  a  right  to 
hold  over  without  notice,  and  thus  secure  the  extended  term  of 
five  years,  and  the  lessor's  acceptance  of  the  same  rent  for  the 
first  quarter  of  the  first  year  after  the  expiration  of  the  first 
term  fixes  the  rent  for  the  sul>8equent  term.    p.  220. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge. 

Action  by  Cora  Michael  and  others  against  the  C.  Callahan 
(.'onipany  and  others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

Edwin  P,  Hammond,  William  V.  Stuart,  Daniel  W,  Simnts 
and  Crane  t6  McCahe,  for  appellants. 

R.  P.  Davidson  and  Allen  Boulds,  for  appellees. 

Com  STOCK,  J. — ^Appellees  commenced  this  action  in  the 
Superior  Court  of  Tippecanoe  County,  against  the  appellants, 
to  recover  possession  of  certain  real  estate  and  damages  for 
its  detention.  The  complaint  was  amended  by  adding 
Thomas  C.  Day  as  a  party  defendant,  who  afterwards  filed 
a  disclaimer.  A  change  of  venue  was  talcen  to  the  court  be- 
low, where,  upon  issues  joined,  the  cause  was  tried  by  the 
court,  a  special  finding  of  facts  made,  and  conclusions  of 
law  stated  thereon  in  favor  of  appellees.  Over  appellants' 
motion  for  judgment  in  their  favor  on  the  special  findings, 
judgment  was  rendered  that  the  appellees  should  recover 
from  appellants  the  possession  of  the  premises  in  question, 
particularly  described,  and  of  appellant  C.  Callahan  Com- 
pany the  sum  of  $1,035  and  costs,  and  that  defendant  Day 
had  no  interest  in  the  matters  in  controversy. 

The  errors  assigned  and  relied  upon  question  the  correct- 
ness of  each  of  the  conclusions  of  law. 

The  facts  specially  found  by  the  court  show  that  Thomas 
C.  Day,  by  an  instrument  in  writing:,  sierned  by  both  parties 
and  duly  recorded,  leased  the  real  estate  in  controversy  to 
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appellant  C.  Callahan  Company  for  the  term  of  five  years, 
commencing  May  1,  1899,  and  ending  May  1,  1904,  at  a 
rental  of  $900  per  year,  payable  in  installments  of  $225  at 
the  end  of  each  quarter ;    that  under  said  lease  appellant 
company  entered  into  possession  of  the  premises  and  con- 
tinued in  possession  during  the  five  years,  paying  rent  as 
stipulated  in  the  lease,  and  at  the  expiration  of  said  five 
years  continued  in  possession  thereof,  paying  rent  until  May 
1, 1905,  in  accordance  ^lith  the  terms  of  said  lease,  no  new 
agreement  being  made  between  the  parties  in  reference  to 
the  occupancy  of  said  premises.    On  April  13,  1905,  being  a 
feff  days  before  the  expiration  of  the  first  year  of  the  occu- 
pancy after  the  expiration  of  the  five  years,  Day,  by  writ- 
ten contract,  leased  the  premises  to  appellees  for  the  term 
of  seven  and  one-half  years,  commencing  May  1,  1905;   that 
appellant  C.  Callahan  Company  learned  of  said  second  lease 
soon  after  its  execution,  and  then,  for  the  first  time,  claimed 
that  it  had  a  right  to  occupy  said  premises  under  said  first 
lease;   that  said  appellant  refused  to  recognize  appellees' 
lease,  has  continued  to   occupy  said   premises  up    to   the 
present  time,  and  has  never  made  any  contract-  or  lease 
with  anyone    concerning   said   premises    or    the   right    of 
possession,   other   than   the   lease   which   was   entered   into 
with  said   Day.      About   May    1,    1905,    appellee   verbally 
demanded    of    appellant    C.    Callahan    Company   the    pos- 
session of  the  premises,  which  was  refused.     Three  months 
prior  to  May  1,  1906,  appellees  and  Day  gave  appellant  C. 
Callahan  Company  a  written  notice  to  surrender  the  posses- 
sion of  the  premises  on  May  1,  1906.    It  is  also  found  that 
at  the  expiration  of  five  years  from  ]May  1,  1899,  said  appel- 
lant continued  to  occupy  the  premises  described  in  said  lease, 
without  giving  to  said  Day  any  notice  of  any  kind  that 
it  would  continue  said  lease  for  another  term  of  five  years, 
or  that  it  expected  to  occupy  said  premises  for  a  longer  term 
*'fiD  the  first  five  years  named  in  said  lease ;  that  on  August 
I  1904,  when  said  appellant  paid  to  said  Day  the  sura  of 
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$225  as  rent  for  said  premises  from  ^Fay  1,  1904,  to  August 
1,  1904,  nothing  whatever  was  said  by  said  appellant  or  by 
said  Day  concerning  its  remaining  in  possession  of  said  real 
estate,  or  the  extension  or  continuance  of  said  lease ;  that  at 
different  times  after  the  execution  of  the  second  lease  the 
appellees  refused  to  accept  payment  of  rent  from  appellant 
company. 

A  copy  of  said  first  lease  is  set  out  in  the  special  findings, 
and  contains  the  following  provision: 

*'It  is  further  agreed  that  at  the  termination  of  this 
lease  the  parties  of  the  second  part  are  to  have  the  first 
refusal  of  said  premises  for  another  term  of  five  years, 
upon  the  same  terms  and  conditions  as  expressed  in  this 
lease,  except  as  to  the  amount  of  rent  to  be  paid,  which 
said  lessor  is  to  fix. ' ' 

It  is  the  contention  of  appellant  C.  Callahan  Company 
that,  '*  under  the  above  stipulation,  when  said  appellant  held 
over  after  the  first  five  years,  and  thereafter  paid  the  same 
rent  provided  for  in  the  lease,  it  made  an  election  to  hold 
for  an  additional  five  years,  and  that  said  Day,  by  accepting 
said  rent,  thereby  fixed  the  amount  thereof  for  said  addi- 
tional five  years,  and  that  the  contract  thereby  became  estab- 
lished, whereby  said  appellant  became  a  tenant  for  an  addi- 
tional five  years  from  May  1,  1904,  and  that  neither  party 
could  change  this  contract  without  the  concurrence  of  the 
other,  and  that  it  could  only  be  changed  by  a  new  contract 
upon  a  valid  consideration,  or  by  an  actual  surrender  of  the 
premises  by  the  C.  Callahan  Company  to  Day  or  to  the  ap- 
pellees, and  by  their  acceptance  thereof." 

The  provision  that  **the  parties  of  the  second  part  are  to 

have  the  first  refusal  of  said  premises  for  another  five  years," 

meant  that  they  should  have  an  option  for  renting 

1.     the  premises  for  five  years  longer  at  the  same  terms. 
Tracy  v.  Albany  Exchange  Co.  (1852),  7  N.  Y.  472, 
57  Am.  Dec.  538. 

Where  a  lease  provides  that  the  tenant  may  have  at  his 
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option  an  extension  for  a  specific  time  after  the  expiration 
of  the  term  agreed  upon  in  the  lease,  the  mere  holding 
2.  over  after  the  expiration  of  the  specific  term  will  con- 
stitute an  election  to  hold  for  the  additional  or  ex- 
tended term,  and  the  tenant  after  holding  over  beyond  the 
first  term,  without  any  new  arrangement,  is  bound  for  the 
additional  or  extended  term,  as  fully  and  completely  as 
though  that  term  had  been  originally  included  in  the  lease 
when  executed.  Andrews  v.  Marshall  Creamery  Co.  (1902), 
118  Iowa  595,  92  N.  W.  706,  96  Am.  St.  411,  60  L.  R.  A.  399 ; 
Hemm  v.  Landon  (1909),  43  Ind.  App.  91,  and  cases  cited. 
In  such  case,  if  the  lease  does  not  provide  that  notice  shall 
be  given  by  the  tenant  of  his  election,  his  merely  remaining 
in  possession  after  his  term  has  expired  is  suiBcient,  and 
binds  both  him  and  the  landlord  for  the  additional  term. 
Wood,  Landlord  and  Tenant,  p.  678. 

In  Taylor,  Landlord  and  Tenant  (7th  ed.),  p.  278,  the 
author  says :    * '  Sometimes,  instead  of  a  covenant  for  a  re- 
newal, it  is  agreed  that  the  tenant  may  have  the  privilege 
or  option  of  a  further  term.    In  this  case,  if  notice  is  stipu- 
lated for,  it  must  be  given ;   but,  if  not  stipulated  for,  the 
tenant's  mere  continuance  in  possession  and  paying  rent, 
though  with  no  express  notice  of  his  desire  for  the  further 
terni,  entitles  and  binds  him  thereto."     Kramer  v.   Cook 
^^856),  73  ]Mass.  550;  Pcehl  v.  Bvmhalek  (1898),  99  Wis.  62, 
'■^N.  W.  545;  Harding  v.  *SVr/n/  (1802),  148  Pa.  St.  20,  23 
'^tl-  1118;  Mershon  v.  M'llliams  (1809),  62  N.  J.  L.  779,  42 
'^^1.  778;   Clarke  v.  McrrUl  (1871\  51  N.  H.  415;   Delash- 
mn  V.  Berry  (1870\  20  ^lich.  292,  4  Am.  Rep.  302. 

"^ere  are  cases  recognizing  the  distinction  between  the 
P^vil^p,^  Qf  J,, I  oxtension  and  a  right  to  a  renewal.    The  ex- 
tended or  additional  term  is  one  provided  for  in  the 
'^-     lease  itself,  and  the  mere  enjoyment  of  the  privilege 
bj''  continuing  in  possession  is  enough  to  bring  the 
^^^^Oded  occupancy  within  the  oritrinal  contract ;  but  an  op- 
^^^  of  a  renewal  would  seem  to  imply  that  the  parties  eon- 
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templated  some  affirmative  act  by  way  of  the  creation  of  an 
additional  tenn.  It  has  been  held  in  some  jurisdictions  that 
the  mere  holding  over  is  sufficient  evidence  of  an  election 
to  renew,  even  where  that  is  the  privilege  given  in  the  lease. 
Andrews  v.  Marshall  Creamery  Co,,  supra.  But  in  this  State, 
it  has  been  held  that  the  mere  holding  over  is  not  sufficient 
to  show  an  affirmative  election  to  renew  the  lease  for  an  addi- 
tional term.  Thiebaud  v.  First  Nat,  Bank  (1873),  42  Ind. 
212.  The  distinction  between  the  privilege  of  extension  and 
the  privilege  of  renewal  must  appear  from  the  language 
employed. 

''In  the  absence  of  an  express  provision  that  a  new  lease 
is  intended  to  be  executed,  the  presumption  is  that  no  new 
lease  is  intended,  but  that  the  lessee  is  to  continue  to  hold 
under  the  original  lease.  The  lease  must  clearly  and  posi- 
tively show  that  the  making  of  a  new  lease  was  intended." 
2  Underbill,  Landlord  and  Tenant,  p.  1362. 

Appellant  C.  Callahan  Company  was  given  the  privilege 
of  a  further  five  years  upon  the  same  terms  as  those  stipu- 
lated in  the  lease,  except  as  to  the  amount  of  rent  to 

4.  be  paid,  which  amount  was  to  be  fixed  by  the  lessor. 
The  five  years  expired,  and  said  appellant  remained  in 
possession  and  paid  rent  for  the  first  quarter  according  to  the 
terms  of  the  lease,  which  rent  was  accepted  by  the  lessor. 
Day,  and  no  new  or  other  agreement  was  made.  These  facts, 
under  the  decisions  in  this  State,  show  the  extension  of  the 
lease  for  another  term  of  five  years,  and  the  lessor  by  accept- 
ing said  rent  fixed  the  amount  to  be  paid  under  the  exten- 
sion. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
elusions  of  law  in  favor  of  appellant  C.  Callahan  Company, 
and  to  render  judgment  in  accordance  with  this  opinion. 
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Wasbm,  Trustee  in  Bankruptcy,  v.  Raben  et  al. 

INo.  6.923.    Filed  January  27,  1910.J 

1.  Husband  and  Witb. — Wife*8  Patcers, — Contracts. — Suretyship. — 
Heal  Pmperttf. — A  married  woman's  separate  jwwer  to  contract  is 
denied  only  In  cases  of  suretyship,  sales  or  mortgages  of  real  es- 
tate, and  executory  contracts  to  sell  or  mortgage  real  estate, 
p.  224. 

-.  HrsBARs  AND  WiFE. — Partnership. — Agency. — ^A  married  woman 
may  become  a  partner  w^ith  her  husband,  borrow^  money  from  him, 
be  sued  by  him.  or  appoint  him  as  her  agent,    p.  225. 

3.  Frlvd,— Husband  and  Wife, — Ancient  Policy. — ^The  relation  of 
husband  and  wife  is  considered  in  determining  whether  fraud  ex- 
ists, but  the  ancient  policy  of  regarding  them  as  one  person  is  dis- 
regarded,  p.  226. 

4.  Fbaud.— TTt/e'*  Separate  Property. — Husband's  Services. — Re* 
rorery  for,  by  Trustee  in  Bankruptcy. — ^The  value  of  a  husband's 
services  in  managing  his  wife's  separate  estate,  where  he  has  no 
community  of  property  nor  partnership  therein,  cannot  be  recov- 
ered from  such  wife.  In  an  action  by  the  husband's  trustee  in 
banljruptey.    Cooper  v.  Ham,  49  Ind.  393,  explained,    p.  226. 

5.  Execution. — Work  avd  Labor. — Work  performed  by  a  husband 
for  his  wife  upon  her  separate  estate  is  not  subject  to  execution, 
nor  can  it- be  reached  by  his  creditors,    p.  229. 

Prom  Posey  Circuit  Court;   Lucius  C.  Embree,  Special 

'Tiidge. 

Suit  by  Andrew  Wasem,  as  trustee  in  bankruptcy  of  the 
estate  of  Theodore  H.  Raben,  against  Rosa  Raben  and  others. 
Prom  a  judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

G.  V.  Menzies,  H.  F.  Clements  and  Spencer  &  Brill,  for 
«ppellants. 

Worker  &  Zimmerman  and  George  A.  Cunninghayn,  for 
•'appellees. 

RoBY,  J. — Suit  by  Andrew  Wasem,  trust(^e  in  bankruptcy 
of  the  estate  of  Theodore  Raben,  a  bankrupt,  against  Rosa 
^^n,  Theodore  Raben  and  the  F.  W.  Cook  Brewing:  Com- 
pany, to  have  the  title  to  certain  property  declared  to  be  in 
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said  trustee  for  the  purposes  of  said  trust.  The  complaint 
is  in  one  paragraph.  The  issue  was  formed  by  a  general  de- 
nial. A  special  finding  of  facts  was  requested  and  made, 
and  conclusions  of  law  stated  thereon,  in  accordance  with 
which  judgment  was  rendered  for  the  defendants.  A  motion 
for  a  new  trail  was  made  and  overruled.  Overlooking  defects 
in  form  in  such  motion,  it  still  requires  no  further  attention, 
the  legal  propositions  upon  which  the  respective  rights  of  the 
parties  depend  being  presented  by  appellant's  exceptions  to 
the  conclusions  of  law.  The  special  findings  show  appellees 
Raben  to  be  husband  and  wife,  married  in  1880.  At  that 
time  the  husband  was  a  young  man  without  property-  He 
clerked  in  a  store  until  1885,  at  which  time,  the  firm  for 
which  he  worked  having  been  dissolved  by  death,  he  with  his 
father  and  brother  formed  a  new  firm,  and  succeeded  to  the 
business  and  liabilities,  he  contributing  $800,  which  sum  he 
had  saved  from  his  earnings.  In  1893  this  firm  became  insol- 
vent, and  its  property  was  sold  by  a  receiver,  a  large  part  of 
its  indebtedness,  including  some  of  that  assumed,  remaining 
unpaid.  He  thereupon  became  agent  for  a  brewery  company, 
and  continued  in  such  employment  until  December,  1895,  at 
which  time,  on  account  of  such  agency,  he  was  more  than 
$2,000  in  debt.  He  endeavored  to  contract  with  another  com- 
pany, but  was  unable  to  do  so  on  accoimt  of  lack  of  credit 
and  inability  to  give  security.  Prior  to  this  time  Rosa  Raben 
had  become  the  owner  of  240  acres  of  land,  which  cost  her 
$1,150  and  interest,  no  part  of  which  was  paid  by  her  hus- 
band, who  had  not  invested  any  money  or  property  of  his 
own  therein.  On  July  17,  1896,  the  American  Brewing  Com- 
pany proposed  to  her  that  she  handle  its  beer,  and  she  en- 
tered into  a  contract,  borrowing  $1,800  from  said  company, 
and  securing  the  loan  by  a  mortgage  on  said  real  estate. 
She  appointed  hor  husband  her  airent  to  manage  the  sale  of 
beer  purchased  under  said  contract,  and  he  has  continued  to 
act  as  such  agent.  There  was  no  contract  for  compensation 
for  his  services,  but  durinj:  the  time  of  such  agency  he  took 
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from  the  profits  of  that  and  other  business  ventures  managed 
by  him  for  said  Rosa  such  sums  of  money  as  he  required  for 
his  individual  and  family  expenses.  On  December  12,  1892, 
Rosa  Raben  purchased  for  $900  two  lots  in  Blount  Vernon. 
Afterward  she  sold  all  of  said  land,  except  forty-six  and  two- 
thirds  feet  front,  for  $710,  which  was  paid  on  the  original 
purchase  price.  The  remainder,  $190,  was  paid  from  money 
earned  by  keeping  boarders  and  borrowed  from  her  brother. 
Afterward  she  built  a  dwelling-house  on  the  strip  retained, 
IiorroAi-ing  $1,500  from  a  building  and  loan  company,  and 
paying  such  loan  in  monthly  installments,  with  money  re- 
ceived from  her  mother,  from  keeping  boarders,  and  from 
her  brothers.  This  house  is  of  the  value  of  $2,500,  and  is  oc- 
cupied as  a  home.  In  1898  Rosa  and  her  brother,  on  their 
own  account,  and  against  the  advice  of  Theodore  Raben, 
bought  ten  acres  of  land  at  Mount  Vernon  for  $1,200.  The 
cash  payment  was  made  out  of  the  profits  of  the  beer  busi- 
ness. The  land  was  platted  as  an  addition  to  said  city.  Rosa 
subsequently  bought  her  brother's  interest  for  $1,000,  which 
she  paid  with  money  borrowed  by  herself  from  the  bank, 
and  repaid  from  the  profits  of  the  beer  business  and  the  sale 
of  lots.  She  improved  said  addition,  erecting  in  all  thirteen 
dwelling-houses,  which  she  sold,  doing  all  the  business 
herself.  In  1900  her  contract  with  the  American  Brewing 
Company  was  dissolved,  and  she  made  a  contract  with  appel- 
lee F.  W.  Cook  Brewing  Company,  under  which  she  bought 
and  resold  beer  in  the  same  manner  that  she  had  done 
theretofore.  The  findings  contain  a  detailed  account  of  her 
business  transactions  and  of  the  property  acquired,  the  value 
of  which  is  $22,300.  No  books  have  been  kept  between  the 
Rabens. 

One  finding  made  by  the  court  is  as  follows:  ''That,  in 
the  transactions  aforesaid,  the  defendant  Rosa  Raben  has 
received  from  the  defendant  Theodore  Raben  neither  money 
nor  property,  but  she  has  received  his  personal  services  in 
the  conduct  and  management  of  her  business  affairs,  espe- 
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cially  in  th(3  purchase  and  sale  of  beer  under  the  contracts 
with  the  American  Brewing  Company  and  the  P.  W.  Cook 
Brewing  Company,  and  his  services  have  contributed  largely 
to  the  success  of  such  business.  During  the  operations  under 
these  contracts,  his  services  have  l)een  of  the  average  value 
of  $2,500  per  annum.  The  only  capital  invested  in  the  busi- 
ness was  that  of  the  defendant  Rosa  Raben,  and  her  purpose 
in  entering  upon  and  continuing  the  business  was  to  make  a 
living  for  herself  and  family  and  to  acquire  money  and  prop- 
erty, and  the  motive  of  defendant  Theodore  Raben  was  to  aid 
and  support  his  wife  and  family,  and  to  prevent  the  fruits  of 
his  earnings  from  being  diverted  from  these  ends  to  the  pay- 
ment of  his  creditors.  By  reason  of  increase  in  values  of  real 
estate,  and  the  growth  and  prosperity  of  the  beer  business 
and  the  other  ventures  of  the  defendant  Rosa  Raben,  her  af- 
fairs have  prospered,  and  resulted  in  greater  profit  than  was 
anticipated  by  either  of  the  parties,  the  real  estate  alone 
having  more  than  trebled  in  value  since  she  purchased 
it.  During  the  transactions  herein  mentioned,  Rosa  Raben 
had  knowledge  of  the  insolvency  of  said  Theodore  Raben, 
and  of  the  debts  owing  by  him."  A  schedule  of  the  debts 
owing  by  Theodore  Raben  is  included  in  the  finding.  The 
amount,  aggregating  $16,000,  being  the  debts  of  the  two  part- 
nerships first  referred  to. 

The  disposition  of  the  case,  under  these  facts,  depends 
upon  whether  the  husband  had  a  right  to  give  his  services 

and  skill  to  the  wife,  as  was  done.    The  appellants 
1.     contend  that  the  surplus  of  the  accumulation  over  the 

portion  needed  for  the  support  of  the  family  may  be 
reached  in  equity  and  appropriated  to  the  payment  of  his 
debts.  The  point  has  been  the  subject  of  various  decisions. 
It  must  be  considered  here  in  view  of  the  rights  possessed  by 
married  women.  Section  one  of  the  act  of  1881  (§7851  Burns 
1908,  §5115  R.  S.  1881)  abolished  all  legal  disabilities  of  mar- 
ried  women  to  make  contracts,  except  as  therein  otherwise 
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proyided.  The  act  of  1853  (§7852  Burns  1908,  §5116  R.  S. 
1881),  provides  that  ''no  landfl  of  any  married  vroman  shall 
be  liable  for  the  debts  of  her  husband ;  but  such  lands,  and 
the  profits  therefrom,  shall  be  her  separate  property,  as  fully 
as  if  she  were  unmarried :  Provided,  that  such  wife  shall 
have  m  power  to  incumber  or  convey  such  lands,  except  by 
deed  in  which  her  husband  sliall  join.'' 

Section  two  of  the  act  of  1881  f§7853  Burns  1908,  §5117 
K.  S.  1881)  is  as  follows:  **  A  married  woman  may  take,  ac- 
niiire  and  hold  property,  real  or  personal,  by  conveyance, 
?ift,  devise  or  descent,  or  by  purchase  with  her  separate 
means  or  money ;  and  the  same,  together  with  aU  her  rents, 
issues,  income  and  prints  thereof,  shall  be  and  remain  her 
own  separate  property,  and  under  her  own  control,  the  same 
as  if  she  were  unmarried.  And  she  may,  in  her  own  name, 
as  if  she  were  unmarried,  at  any  time  during  coverture,  sell, 
i>arter,  exchange  and  convey  her  personal  property ;  and  she 
may  also,  in  like  manner,  make  any  contracts  with  reference 
to  the  same ;  but  she  shall  not  enter  into  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real  estate,  nor  shall 
she  convey  or  mortgage  the  same,  unless  her  husband  join  in 
such  contract,  conveyance  or  mortgage :  Provided,  however, 
that  she  shall  be  bonnd  by  an  estoppel  in  pais,  like  any  other 
person. "  The  only  limitation  upon  her  power  to  bind  herself 
is  that  she  shall  not  become  surety.  §7855  Burns  1908,  §5119 
R.  S.  1881.  A  later  act  put  it  within  her  power  to  limit  such 
exception.  Acts  1903,  p.  394,  §7856  Bums  1908.  See  Lud- 
low y,  Colt  (1908),  41  Ind.  App.  138. 

The  wife  may  in  this  State  enter  into  a  business  partner- 
ship with  her  husband.  Andergofi  v.  Citizens  N^t,  Bank 
(1906),  38  Ind.  App.  190.    She  may  borrow  money 

2.    from  him,  and  he  may  have  his  action  against  her  to 

reeover  it.    Townsend  v.  Hv>ntzinger  (1908),  41  Ind. 

App.  223;  JT^rraK  v.  Hairell  (1889),  117  Ind.  94.    He  may 

wt  as  her  agent,  and  bind  her  by  note.     Taylor  v.  Angel 

Vol.  45—15 
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n904),  162  Ind.  670.  The  agency  is  governed  by  the  same 
principles  which  apply  to  other  agencies.  Runyon  v.  Snell 
(1888),  116  Ind.  10.4,  9  Am.  St.  839. 

It  is  true,  of  course,  that  in  determining  whether  fraud 
exists  in  a  given  transaction,  the  relation  is  taken  into  ac- 
count, but  the  ancient  policy  which  recognized  but  one 

3.  person,  and  that  person  the  husband,  has  passed.     The 
wife  now  is  cheerfully  accorded  rights  which  would 

have  shocked  the  consciences  of  the  chancellors  who  delivered 
some  of  the  opinions  relied  upon  by  the  appellant. 

The  exact  question  made  was  decided  in  this  State  ad- 
versely to  appellant's  insistence  so  long  ago  as  1875,  although 
the  writer  of  the  opinion  disclaimed  such  decision.    In 

4.  Cooper  v.  Earn  (1875),  49  Ind.  393,  the  text  of  Bump, 
Fraudulent  Conveyances,  p.  269,  under  which  appel- 
lant would  be  entitled  to  recover,  was  set  out  and  criticised, 
and  a  review  of  the  cases  cited  in  the  then  current  edition  of 
the  work  made.  The  facts  before  the  court  were,  that  when 
the  property  (a  mill)  was  acquired  by  the  wife  the  husband 
was  destitute  of  means.  The  title  was  vested  in  the  wife  by 
third  parties,  so  that  the  same  might  not  be  taken  for  his 
debts.  She  then  employed  him  as  her  agent  to  operate  the 
mill.  The  opinion  was,  in  part,  as  follows:  "But  it  is  ar- 
gued that  the  fact  that  George  Ham  acted  as  the  agent  of 
his  wife  in  the  purchase,  erection,  and  operating  of  the  mill, 
affords  very  strong  if  not  conclusive  evidence  that  the  trans- 
action is  fraudulent.  The  position  is  wholly  unfounded. 
Mrs.  Ham  had  the  undoubted  right  to  employ  her  husband 
to  act  as  her  agent  in  operating  the  mill,  and  such  em- 
ployment is  not  proof  of  an  attempt  on  her  part  to 
defraud  his  creditors.  It  is  equally  well  settled  that  she  is 
entitled  to  the  proceeds  and  profits  of  the  mill.  ♦  •  ♦ 
George  Ham  has  the  right  to  give  his  personal  services  and 
skill  to  the  management  of  his  wife's  property,  without  any 
other  compensation  than  the  support  and  maintenance  of 
himself  and  family.    In  the  present  case,  there  has  been  no 
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accumulation  of  other  property  resulting  from  the  profits  of 
the  mill,  nor  has  the  naill  been  paid  for ;  but  there  are  debts 
against  it,  and  liens  resting  upon  it.  If  these  debts  are  paid, 
and  the  liens  discharged,  the  question  which  is  considered  in 
several  of  the  foregoing  cases  may  arise,  and  that  is,  whether 
the  husband  can,  by  his  labor  and  skill,  add  to  and  increase 
the  separate  property  of  his  wife,  without  giving  his  cred- 
itors the  right  to  have  the  proceeds  and  profits  apportioned 
between  themselves  and  the  wife.  Or  if  the  earnings  of  the 
husband  should  be  invested  in  other  property,  in  the  name 
of  his  ^rife,  or  if  there  should  be  money  coming  to  him  for 
his  services  and  skill,  which  could  be  reached  by  a  proceed- 
ing in  attachment  or  supplementary  to  execution,  the  ques- 
tion discussed  in  many  of  the  above  cases  would  arise ;  but 
these  questions  are  not  now  before  us,  and  we  decide  noth- 
ing in  reference  thereto."  While  the  court  by  the  last 
clause  quoted  professed  to  restrict  its  decision,  yet  it  affirmed 
a  judgment  for  the  wife,  and  the  facts  did  show  an  accumu- 
lation created  by  the  husband's  labor  and  skill,  and  applied 
to  the  satisfaction  of  a  mortgage  on  said  property.  It  could 
not  possibly  be  the  law  that  the  earnings  of  the  husband  be- 
long to  his  creditors  when  used  to  purchase  real  estate  by 
his  wife,  and  that  they  belong  to  the  wife  when  she  uses  them 
only  to  pay  mortgages  secured  upon  the  same  real  estate ;  so 
that  the  point  now  mooted  was  in  fact  decided.  The  distinc- 
tion between  those  eases  in  which  an  accumulation  is  held 
for  the  husband 's  debt  and  those  in  which  no  equity  exists 
upon  which  to  base  a  liability  is  well  expressed  by  the  Wis- 
consin supreme  court  in  the  case  of  Mayers  v.  Kaiser  (1893), 
85  Wis.  382,  396,  55  N.  W.  688,  21  L.  R.  A.  623,  39  Am.  St. 
849:  '^The  cases  that  hold  or  intimate  an  opinion  that  in  a 
court  of  equity  an  apportionment  of  profits  or  division  of 
property  may  be  had  at  the  suit  at  the  husband's  creditors, 
will  be  found  to  rest  upon  the  ground  of  community  or  blend- 
uig  of  the  money  or  property  of  the  husband,  as  well  as  his 
labor,  with  the  property  of  the  wife  in  some  business  venture 
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or  enterprise  in  which  there  is  a  common  participation  in  or 
use  of  the  profits ;  and  we  have  met  with  no  case  in  which 
the  bare  fact  that  the  time,  skill,  and  labor  of  the  husband 
devoted  to  the  business  of  the  wife,  has  been  held  to  give  rise 
to  such  an  equity." 

In  the  case  at  bar  there  is  community'  of  neither  proi>erty 
nor  partnership.  ^  There  is  therefore  nothing  from  which  an 
equity  in  favor  of  the  husband's  creditor  against  the  wife 
can  be  deduced.  Suppose  the  insolvent  and  unsuccessful 
husband  had  been  employed  by  some  third  person  at  a  grossly 
inadequate  salary,  and  had  continued  in  such  employment 
these  years,  his  employer  profiting  greatly  through  the  skill 
and  devotion  thus  purchased.  Would  anyone  suspect  that 
the  creditors  of  the  employe  could  now  recover  the  difference 
between  the  wages  paid  and  the  profits  made  ?  Why  should 
the  wife  not  have  an  equal  right  to  give  her  husband  employ- 
ment that  a  stranger  has  ?  It  is  true  that  no  stipulated  wage 
has  been  paid  by  Mrs.  Raben,  but,  at  the  time  the  employ- 
ment began,  the  support  of  the  family  may  have  been  as 
much  more  than  the  market  value  of  the  husband's  services 
as  it  was  less  later.  At  any  rate,  the  compensation  was  a 
matter  to  be  determined  by  the  parties  themselves.  Again, 
reverse  conditions:  Suppose  a  woman  had  acquired  insolv- 
ency and  experience  in  the  millinery  trade  (as  some  of  them 
have  done),  and  subsequently  found  a  husband  willing  to 
invest  his  share  of  his  father's  estate  in  a  stock  of  millinery, 
and  wise  enough  to  put  the  wife  in  charge,  with  no  other  con- 
tract than  that  she  should  take  such  money  out  of  the  busi- 
ness as  she  needed,  would  it  be  suspected  that  his  competence 
so  acquired  could  be  taken  in  equity  to  pay  debts  contracted 
by  the  wife  in  her  o^vn  business  twenty  years  earlier?  The 
entire  question  is  whether  the  property  and  business  in  ques- 
tion really  belonged  to  the  wife.  Mayers  v.  Kaiser,  supra. 
When  this  fact  is  found  in  her  favor,  as  it  is  in  the  case  under 
discussion,  but  one  conclusion  can  follow,  as  is  shown  by 
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many  decisions  in  this  State.    The  husband  did  not  pat  any- 
thing which  was  subject  to  sale  on  execution,  or  which 
5.   eould  be  reached  by  his  creditors,  into  the  making  of 
the  estate.     Cooper  v.  Ham,  supra;  Stone  v.  Brown 
(1888),  116  Ind.  78;  McLean  v.  Hess  (1886),  106  Ind.  555, 
In  the  ease  of  Stone  v.  Brown,  supra,  where  the  wife  pro- 
cured title  to  the  lands  of  the  husband  encumbered  to  their 
M  value,  paying  therefor  with  money  given  to  her  by  her 
father,  and  money  received  from  the  sale  of  crops  thereafter 
raised  on  the  land  by  the  joint  labor  of  herself  and  husband, 
it  was  held  that  her  title  was  complete  and  the  husband's 
creditors  not  harmed.    The  court  said :    *  *  So  far  as  the  pur- 
chase money  was  paid  from  the  proceeds  of  the  crops  raised 
on  the  land  after  it  was  conveyed  to  Mrs.  Brown,  even  though 
her  husband  assisted  in  producing  the  crops  by  managing 
the  farm,  the  payment  was  nevertheless,  in  contemplation  of 
law,  made  by  her.''    See,  also,  Scott  v.  Hudson  (1882),  86 
Ind.  286;  Stout  v.  Perry  (1880),  70  Ind.  501;  Montgomery 
y.  Hickman  (1878),  62  Ind.  598. 

A  review  of  cases  from  other  jurisdictions,  in  which  the 
question  involved  in  this  appeal  has  been  discussed  or  de- 
cided, would  be  unjustifiable,  in  view  of  the  fact  that  it  could 
be,  at  the  best,  no  more  than  a  reproduction  of  the  exhaustive 
notes  to  be  foimd  in  the  cases  of  Morris  v.  Fletcher  (1899), 
^7  Am.  St.  87,  and  Mayers  v.  KaLser  (1893),  21  L.  R.  A.  623, 
and  at  its  worst  a  borrowed  synop)sis  of  work  accurately  done 

• 

in  a  more  appropriate  place. 

The  ease  of  Boggess  v.  Richards^ s  Admr.  (1894),  39  W.  Va. 
567, 20  S.  E.  599,  45  Am.  St.  938,  26  L.  R.  A.  537,  is  a  fair  il- 
lustration of  what  the  judicial  mind  can  accomplish  in  reach- 
^"?  a  desired  result.  The  facts  before  the  court  were  ex- 
^^^e,  and  in  their  consideration  the  court  seems  to  make 
tfle creditor's  equity  dependent  upon  whether  the  wife's  busi- 

°^  Conducted  by  the  husband  results  in  a  surplus  over  fam- 

'I 

^y  expenses  larger  than  the  chancellor  approves.    The  argu- 
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ment  of  expediency  made  by  appellant's  counsel  is  not  per^ 
suasive  at  a  time  when  the  bankruptcy  law  furnishes  a  means 
of  legally  attaining  a  release  from  debts  which  the  debtor 
cannot  pay. 
Judgment  aflfirmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Rogers,  Administratrix. 

[No.  6.529.     Filed  January  29,  1909.     Rehearing  denied  March  30, 
1909.    Transfer  denied  January  28,  1910.1 

1.  Pleading. — Complaint, — Sufficieticy  at  Common  Law  or  &y  Btat- 
ute, — ^A  complaint  stating  facts  sufficient  to  sliow  a  cause  of  ac- 
tion at  the  common  law  or  by  statute  is  good  on  demurrer, 
p.  236. 

2.  Pleading. — Complaint, — Theory. — ^A  complaint  stating  facts  suf- 
ficient to  constitute  a  cause  of  action  is  good,  although  tlie  pleader 
misconceived  the  Jaw  giving  him  his  riglits.    p.  236. 

3.  Master  and  Servant. — Railroadn. — Violation  of  Ordinance. — 
Fellow  Servants. — A  complaint  alleging  that  defendant  railroad 
company  negligently  ran  its  train  through  a  certain  city  In  viola- 
tion of  a  speed  ordinance,  thereby  killing  the  plaint! (Ts  decedent 
who  was  a  section  hand,  is  not  sufticient  at  the  common  law. 
p.  236. 

4.  Master  and  Servant. — Employers*  Liability  Act. — Complaint. — 
A  complaint  founded  upon  section  one  of  tlie  employers*  liability 
act  (Acts  ISO.*^,  p.  294,  «1,  §8017  Burns  1908)  must  affirmatively 
allege  facts  briuj;ing  the  i)laintifr  within  such  act.    p.  239. 

5.  Pleading. — Complain  t. — Confusion. — Facts. — Inferences. —  Mere 
confusion  in  the  statement  of  facts  does  not  render  a  complaint 
bad  on  demurrer,  and  such  alleged  facts  carry  with  them  all  nec- 
essary inferences,    p.  239. 

6.  Master  and  Servant. — Employers*  Liability  Act. — Railroads. — 
Operating  Trains. — Line  of  Duty. — Complaint. — Since  a  railroad 
comiKUiy  can  oinn-ntc  f  rains  only  by  emiiloying  servants,  au  alle- 
gation tlirtt  defendant  railroad  company  negligently  ran  its  tralD. 
killing  plaintiffs  deredent,  imports  that  defendant's  servant  in 
charge  of  the  engine  and  while  in  the  line  of  his  duty,  ran  such 
train,     p.  239. 

7.  Master  and  Servant. — Railroads. — Failvre  to  Ring  Bell. — Com- 
plaint.— An  allegation  that  defendant  railroad  company  negli- 
gently ran  its  train  against  piainlllf's  decedent  "without  giving 
liim  warning  of  approach  by  somuling  tlie  whistle  or  ringing  the 
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bell,"  does  not  show  negligence,  there  being  no  averment  that  such 
company  knew  or  should  have  known  of  the  decedent's  peril, 
p.  239. 

8.  Master  and  Servant. — Railroads. — Violation  of  Speed  Ordi- 
nance.—Death. — Proximate  Cause. — Complaint, — A  complaint  ai- 
ling that  defendant  railroad  company  negli^ntly  ran  its  train 
through  a  city  in  violation  of  the  speed  ordinance  thereby  killiuK 
a  section  hand  who  was  working  on  the  track,  sufficiently  shows 
that  the  violation  of  the  ordinance  was  the  proximate  cause  of 
such  killing,    p.  240. 

ft.  Mastcb  and  Servant. — Railroads. — Violation  of  Ordinance. — 
Complaint. — Recitals. — ^A  complaint  alleging  that  defendant  rail- 
road company  negligently  ran  its  train  through  a  city  at  the  rate 
of  thirty  miles  per  hour  "contrary  to  and  in  violation  of  ♦  ♦  ♦ 
an  ordinance  •  ♦  ♦  of  said  city  *  ♦  •  which  was  on  said 
date  in  full  force  and  elTect,"  sufficiently  shows  that  such  ordi- 
nance was  in  force  at  such  time.    p.  240. 

10.  Master  and  Servant. — Railroads. — Negativing  Contributory 
ycffligcnce. — Complaint. — A  complaint  alleging  that  the  decedent 
was  struck  by  one  of  defendant's  trains  without  negligence  on  his 
part  negatives  contributory  negligence,    p.  241. 

n.  Master  and  Servant. — Attsumption  of  Risk. — Negativing. — 
Complaint. — ^A  complaint  by  the  representative  of  a  servant  killed 
^y  a  railroad  company  must  negative  the  servant's  assumption 
of  t!)e  risk  causing  his  death,    p.  241. 

12.  Master  and  Servant. — Assumption  of  Risk. — Engineers. — Neg- 
I'mnce  of. — A  section  hand  does  not  assume  the  risk  of  the  negli- 
gence of  nn  engineer  In  running  an  engine,  section  one  of  the  em- 
ployers' liability  act  (Acts  1893,  p.  294,  §1,  §8017  Bums  1908) 
placing  su<*h  burden  upon  the  company,    p.  241. 

13.  Master  and  Servant. — Employers'  Liability  Act. — Railroads.- 
Engineers. — Section  Hands. — Violating  Ordinance. — Complaint. — 
^  wmpllant  alleging  that  defendant  railroad  company  negligently 
rail  its  train  in  violation  of  a  city  ordinance,  thereby  killing  one 
of  its  section  hands,  states  a  cause  of  action  under  section  one  of 
the  employers'  liability  act  (Acts  1893,  p.  294,  §1,  §8017  Burns 
1908>.    p.  242. 

H.   EvnoENCE. — Inferences. — Regular  Passenger-Train. — Railroads. 

-^Hdtster  and  Servant. — Evidence  that  a  regular  passenger-train 

Ql)on    defendant's  road  killed  the  plaintiil's  decedent  justifies  :f 

^^n  in  inferring  that  such  train  belonged  to  defendant  nnd  that 

\t»  employes  were  acting  in  the  line  of  their  duty.    p.  242. 

IS-  Master  and  Servant. — Railroads. — Violation  of  Ordinance. — 

^^tion  Hands. — Contributory  Negligence. — Question  for  Jury. — 

^Miether  a  section  hand  who  was  working  on  defendant  railroad 

oonijiany's  track  within  the  corporate  limits  of  a  city  was  guilty 
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of  contributory  net^ligence  in  failing  to  bm  a  train  approachiiig  at 
a  rate  of  speed  in  violation  of  a  city  ordinance,  and  whether  he 
would  have  been  able  to  avoid  injury  if  the  speed  of  the  train 
had  l>een  within  the  ordinance  rate,  are  questions  for  the  jury, 
p.  243. 
10.  Evidence. — Mortality  Tables. — Expectancy, — Master  and  Serv- 
ant.— In  an  action  by  the  personal  representative  of  a  deceased 
servant  for  the  recovery  of  damages  for  such  servant's  death, 
tables  of  mortality  are  admissible  in  evidence  to  show  the  dece- 
dent's expectancy,     p.  244. 

17.  Tbial. — Reception  of  Evidence. — Objections. — Changing  of,  on 
Appeal. — Where  a  imrty  makes  specific  objections  to  the  admis- 
sion of  evidence  at  the  trial,  he  cannot  present  different  reasons 
therefor  on  appeal,     p.  246. 

18.  Evidence. — City  Ordinances. — How  Proved. — ^The  introduction 
of  the  ordinance  record  of  a  city  constitutes  prima  facie  evidence 
of  the  validity  of  the  ordinances  thei'ein  contained,  and  unless 
tlieir  proper  enactment  is  questioned  no  further  proof  is  required, 
p.  246. 

19.  Trial. — Instructions. — Correct  but  Incomplete. — ^The  giving  of 
an  instruction  which  is  correct  so  far  as  it  goes,  but  wlilch  pur- 
ports to  bv?,  and  is,  incomplete,  is  not  erroneous,    p.  247. 

20.  Master  and  Servant. — Burden  of  Proof. — Contributory  Negli- 
pence. — ^An  inKtruction  that  the  burden  is  upon  tlie  plaintiff  to  es- 
tablish the  defendant's  negligence,  and  that  under  a  general  de- 
nial the  defendant  may  prove  the  servant's  contributory  negli- 
gence, but  that  the  burden  of  proving  contributory  negligence  is 
upon  the  defendant,  is  correct,    p.  247. 

21.  Master  and  Servant. — Contributory  Negligence, — Effect. — In- 
structions.— An  instruction  that  contributory  negligence  on  the 
part  of  the  sen-ant  will  preclude  a  recovery  by  him  though  the 
master  was  guilty  of  negligence,  is  not  erroneous,    p.  247. 

22.  Master  and  Servant. — Contributory  Negligence. — Proof  of, — 
I  fist  ructions. — An  Instruction  that  the  burden  is  uiK>n  the  master 
to  prove  the  servant's  contributory  negligence  and  that  If  the  evi- 
dence iutroducetl  by  the  servant  sliould  show  that,  by  the  use  of 
ordinary  care,  such  servant  could  have  avoided  the  injury,  then 
the  sen'ant  cannnot  recover,  is  favorable  to  the  master,    p.  248. 

23.  Master  and  Servant. — Railroads. — Violation  of  Ordinance. — 
*  Section  Hands. — Injuries. — Instructions. — An  instruction  that  the 

ordinance  admitted  In  evidence  was  in  force  at  the  time  of  dece- 
dent's injury,  and  that  if  defendant  railroad  company  run  its 
train  in  violation  thereof,  thereby  killing  the  decedent  who  at  the 
time  was  in  the  exercise  of  due  care,  such  company  would  be 
liable,  is  correct,    p.  248. 

24.  Master  and  Servant. — Railroads. — Ordinances.^   Obedience  to. 
— Pnsuniptifms. — Contributf'tft  Xcgligcncc. — Questions  for  Jurji. — 
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Instrvctions»'^An  instmetioQ  that  a  section  blind  bad  a  right  to 
assume  that  defendant  railroad  company  would  obey  the  speed 
ordinance  of  the  city  wherein  he  was  working  and  that  whether 
the  section  hand  should  have  looked  and  listened  for  an  approach- 
ing train  is  a  question  for. the  Jury,  is  c-orrect.    p. 246. 

25.  Master  and  Sebvant. — Railroads, — Section  Hands. — Engineer's 
Assumption  of  Clear  Track. — Instructions. — An  instruction  that 
th(-  engineer  of  a  train  alleged  to  have  been  run  through  a  city 
in  violation  of  an  ordinance,  thereby  killing  a  section  hand,  had  a 
right  to  assume  that  such  hand  would  get  off  the  track,  is  pro])- 
erly  refused,    p.  249. 

-t».  Master  and  Skbvant. — Railroads. — Section  Hands. — Contribu- 
tory Negligence. — Instructions. — ^An  instruction  that  if  the  dece- 
drat  section  linnd^s  view  of  the  track  was  unobstructed  and  be 
failed  to  see  the  defendant's  train,  alleged  to  have  l)een  run  at  a 
speed  in  excess  of  the  city  ordinance,  in  time  to  get  off  the  track, 
plaintiff  cannot  recover,  is  properly  refused,    p.  249. 

27.  Master  and  Servant. — Railroads. — Section  Hands. — Contribu- 
tory Negligence. — Question  for  Jury. — Whether  a  section  hand 
working  upon  a  railroad  track  within  a  city  was  guilty  of  contrib- 
utory negligence  in  failing  to  turn  around  from  his  work  and  see 
an  approaching  train  running  in  excess  of  the  ordinance  rate  is 
a  question  for  the  jury.     p.  249. 

28.  Appeax. — Fair  Trial. — ^Where  appellant  has  been  given  a  fair 

m 

trial  and  no  prejudicial  error  was  committed,  the  judgment  will 
not  be  reversed,    p.  249. 

29.  Courts. — Jurisdiction. — Constitutional  Question. — Transfer. — 
The  Appellate  Court  has  no  jurisdiction  over  an  appeal  involv- 
ing a  constitutional  question,  and  where  the  Supreme  Court  trans- 
fers to  the  Appellate  Court  an  api>eal  involving  a  statute  which 
has  been  upheld,  it  will  be  conclusively  presumed  that  such  ques- 
tion is  not  involved  in  the  case.    p.  250. 

Prom  Wabash  Circuit  Court:  A.  H.  Plummer,  Judge. 

Action  by  Alvira  Rogers,  as  administratrix  of  the  estate  of 
Luther  Rogers,  deceased,  against  the  Pittsburgh,  Cincinnati. 
Chicago  and  St.  Louis  Railway  Company.  Prom  a  judgment 
on  a  verdict  for  plaintiff  for  $2,945,  defendant  appeals. 
Affirmed. 

0.  E.  Ross,  for  appellant. 

Williams  &  Clawson,  Todd  ct  Ranch  and  H.  N.  Bipskind, 
for  appellee. 

Rabb,  J. — The  flppelloe's  decedent  was  in  appellant's  serv- 
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ice  as  a  section-hand,  and  was  killed  by  being  struck  by  one 
of  the  appellant's  passenger-trains,  while  he  was  engaged  at 
work  on  the  road,  in  the  line  of  his  employment.  The  acci- 
dent occurred  within  the  corporate  limits  of  the  city  of 
Marion. 

This  action  was  brought  by  appellee,  as  administratrix  of 
the  estate  of  the  decedent,  for  damages  resulting  from  his 
death,  which  it  is  claimed  was  the  result  of  the  negligence  of 
appellant's  servants  in  charge  of  its  train. 

Appellant's  demurrer  to  the  complaint  for  want  of  facts 
was  overruled ;  an  answer  filed ;  cause  submitted  to  a  jurj* 
for  trial,  resulting  in  a  verdict  in  favor  of  appellee.  Appel- 
lant's  motions  for  a  new  trial,  and  in  arrest  of  judgment, 
were  overruled,  and  judgment  rendered  on  the  verdict. 

The  errors  assigned  in  this  court  call  in  question  the  ruling 
of  tlie  court  below  on  the  demurrer  to  the  complaint,  and  on 
appellant's  motions  in  arrest  of  judgment  and  for  a  new 
trial. 

The  substantial  averments  of  the  complaint,  after  the  for- 
mal allegations  with  reference  to  the  appointment  of  plain- 
liflF  as  administratrix  of  the  estate  of  the  decedent,  and  the 
business  in  which  defendant  was  engaged,  are  that  the  plain- 
tiff's  decedent  was  an  emplo5''e  of  the  defendant,  working  as 
a  section-hand  on  defendant's  track  and  road;  that  with 
other  employes  of  defendant,  engaged  in  like  service,  he,  on 
August  6,  1904,  was  working  on  defendant's  track  between 
Butler  and  Park  avenues  in  the  city  of  Marion,  within  the 
corporate  limits  of  the  city;  that  while  so  engaged  in  the 
performance  of  said  work  and  labor,  and  while  in  the  line 
of  his  duty  as  such  laborer,  and  while  his  attention  was  fixed 
thereon  and  engrossed  therein,  and  without  any  negligence 
on  his  part,  the  defendant,  by  its  servants  and  employes,  who 
were  at  the  time  engaged  in  the  line  of  their  duties,  carelessly 
and  negligently  ran  and  operated  a  certain  fast  passenger- 
train  on  its  said  road,  from  east  to  west  in  said  city  of  Ma- 
rion, Grant  county,  Indiana,  and  within  the  city  limits  of 
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said  city,  and  at  the  place  where  decedent  was  at  the  time 
engaged  in  his  work,  at  a  great  and  dangerous  rate  of  speed, 
to  wit,  about  thirty  miles  an  hour,  contrary  to  and  in  viola- 
tion of  section  one  of  an  ordinance  passed  and  adopted  by 
the  common  council  of  said  city  on  June  3,  1891,  and  which 
was  on  said  date  in  full  force  and  effect,  and  which  provided 
that  any  **  conductor,  engineer,  or  other  person  having  charge 
of  or  owning  or  operating  any  passenger-train,  shall  be  and 
are  hereby  required  to  run  such  passenger-train  into  and 
within  the  corporate  limits  of  said  city  at  a  rate  of  speed  not 
to  exceed  six  miles  per  hour. " 

Plaintiff  avers  that,  by  reason  of  the  violation  of  said  ordi- 
nance, and  the  great  rate  of  speed  at  which  said  train  was 
nmning  (at  the  place  where  said  decedent  was  engaged  at 
work)  on  said  date,  to  wit,  about  thirty  miles  per  hour,  plain- 
tiff's decedent  was  unable  to  get  out  of  the  reach  of  said  train 
and  locomotive ;  that  had  said  defendant  run  and  operated 
said  train  and  locomotive  engine  in  compliance  with  said  or- 
dinance, and  at  the  rate  of  speed  not  exceeding  six  miles  per 
hour,  plaintiff's  decedent  could  have  retreated  and  escaped 
injury;  that  because  his  attention  was  so  fixed  upon  his 
work,  and  engrossed  therein,  plaintiff' 's  decedent  did  not 
see  nor  have  any  knowledge  of  the  approach  of  said  train  and 
locomotive  engine  until  said  train  and  locomotive  engine  had 
advanced  to  such  proximity  that  escape  was  impossible ;  that 
defendant  and  its  employes  in  charge  of  said  passenger-train 
and  locomotive  engine,  and  in  operating  them,  carelessly 
and  negligently  ran  said  passenger-train  and  locomotive  en- 
gine on  the  track  where  said  decedent  was  at  the  time  engaged 
in  his  work,  and  did  not  give  said  decedent  any  notice  or 
warning  of  their  approach,  either  by  sounding  the  whistle 
or  ringing  the  beU  on  said  locomotive  engine,  until  said  loco- 
motive engine  was  within  fifteen  feet  of  plaintiff's  decedent, 
bnt  that  said  defendant's  servants  and  agents  operating 
said  train,  so  carelessly  and  negligently  ran  it  upon  and 
against  plaintiff's  decedent,  and  defendant's  said  locomotive 
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engine  struck  said  plaintiff's  decedent  with  great  force  and 
violence,  thereby  mortally  injuring  him. 

Appellant  contends  that  it  is  the  theory  of  appellee's  ease 
that  her  complaint  is  founded  upon  a  common-law  liability, 
and  appellant  proceeds  to  argue  at  length,  and  to  cite  a  vast 
array  of  authorities,  to  sustain  the  proposition  that  a  com- 
mon-law liability  is  not  stated  in  the  complaint,  and  that  as 
the  complaint  is  not  good  upon  the  theory  upon  which  it  is 
predicated  appellant's  demurrer  should  have  been  sustained. 

A  complaint  which  states  facts  enough  to  authorize  a  re- 
covery in  favor  of  a  plaintiff  under  the  law,  whether  statu- 
tory or  common  law,  is  sufficient  to  withstand  a  de- 

1.  murrer.  It  is  true  the  complaint  must  proceed  upon 
some  definite  theory;  but  the  phrase  ** theory  of  the 
case"  does  not  mean  what  may  have  been  in  the  mind 

2.  of  the  pleader  as  to  the  source  of  his  legal  rights,  but 
means  the  basis  upon  which  the  pleading  pro- 
ceeds, the  facts  upon  which  a  right  of  action  is  claimed  to 
exist  in  favor  of  the  party  asserting  them.  If  the  facts 
stated  in  the  pleading,  and  upon  which  the  plaintiff  predi- 
cates a  right  to  recover,  are  sufficient  to  authorize  such  re- 
covery, either  at  the  common  law  or  by  virtue  of  the 
provisions  of  some  statute,  his  complaint  wiU  withstand  a 
demurrer,  although  the  pleader  himself  may  have  miscon- 
ceived the  law -awarding  him  the  right. 

In  this  ease  it  is  manifest  that  no  cause  of  action  is  stated 
in  the  appellee's  complaint  at  common  law.    It  is  not  in- 
sisted by  appellee  that  the  complaint  states  a  common- 

3.  law  action  in  her  favor;  but  it  is  contended  that 
the  facts  stated  in  the  complaint  show  a  right  of 

recovery  in  her  favor  under  and  by  virtue  of  the  provisions 
of  §8017  Burns  1908,  Acts  1893,  p.  294,  §1,  providing  that 
**  every  railroad,  •  •  •  operating  in  this  State,  shall  be 
liable  for  damages  for  personal  injury  suffered  by  any  em- 
ploye  while  in  its  service,  the  employe  so  injured  being  in 
the  exercise  of  due  care  and  diligence,  in  the  following  cases : 


NOVEMBER  TERM,  1909.  237 


Pittsburgh,  etc.,  R.  Co.  r.  Rogers — 45  Ind.  App.  230. 

•  •  •  Where  such  injury  was  caused  by  the  negligence 
of  any  person  in  the  service  of  such  corporation  who  has 
charge  of  any  •  •  •  locomotive  engine  or  train  wpon  a 
railway." 

Appellant  insists  tiiat  the  complaint  is  insufficient  to 
make  a  case  under  this  statute,  for  the  following  reasons: 
(1)  That  the  averments  of  the  complaint  fail  to  show  that 
the  negligence  charged  was  the  proximate  cause  of  the  injurj' 
to  appellee's  decedent;  (2)  that  the  negligence  charged  is 
not  shown  by  direct  averment  to  have  been  the  negligence  of 
a  servant  engaged  in  the  line  of  his  duties,  who  was  at  the 
time  "in  charge  of"  appellant's  locomotive  or  train  of  cars; 
(3)  that  the  complaint  fails  affirmatively  to  show  that  the 
risk  of  the  injury  the  decedent  received  was  not  one  of  the 
assumed  risks  of  the  service;  (4)  that  it  fails  to  show  that 
the  decedent  might  not,  by  the  exercise  of  his  senses,  have 
known  of  the  approach  of  the  train  that  struck  him,  in  time 
to  avoid  the  injury;  (5)  that,  so  far  as  the  complaint  is 
founded  upon  negligence  in  running  the  train  in  violation 
of  the  speed  ordinance,  it  is  not  shown  by  direct  averment 
that  there  was  any  such  ordinance  in  force  at  the  time;  (6) 
that  the  attempted  charge  of  negligence  on  the  part  of  the 
engineer,  in  failing  to  sound  his  whistle  or  ring  the  bell  on 
approaching  the  decedent,  is  insufficient,  for  the  reason  that 
it  is  not  shown  by  the  averments  of  the  complaint  that  the 
engineer  knew  of  the  situation  of  the  decedent,  or  could  have 
known  it  by  the  exercise  of  due  care;  (7)  that  the  facts 
stated  fail  to  show  a  duty  owing  by  the  appellant  to  the  de- 
cedent, and  affirmatively  show  contributory  negligence  on 
the  part  of  the  decedent. 

The  complaint  is  far  from  being  a  model  in  clearness  of  ex- 
pression, but  it  does  affirmatively  and  by  direct  averments 
show  that  the  appellee's  decedent  was  a  section  laborer  in 
the  employ  of  the  appellant;  that  appellant's  passenger- 
train  was  run  within  the  corporate  limits  of  the  city  of 
Marion  by  its  servants,  while  in  the  line  of  their  employ- 
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ment,  at  the  rate  of  thirty  miles  an  hour,  and  that  while  it 
was  so  being  run  within  the  corporate  limits  of  said  city,  and 
without  any  negligence  upon  the  part  of  the  decedent,  and 
while  he  was  engaged  in  the  line  of  his  duty  under  his  em- 
ployment, at  work  upon  appellant's  track  at  a  point  within 
said  city,  with  his  attention  fixed  upon  his  work,  said  train 
struck  and  killed  him;  that,  by  reason  of  the  great  rate  of 
speed  at  which  the  train  was  being  run,  the  decedent  was  un- 
able to  get  out  of  reach  thereof,  and  that  had  the  train  been 
run  at  a  speed  not  exceeding  six  miles  an  hour  the  decedent 
could  have  retreated  and  escaped  injury ;  that  the  decedent 
did  not  see  nor  have  knowledge  of  the  engine  until  it  had 
advanced  to  such  proximity  that  escape  was  impossible ;  that 
the  employes  in  charge  of  said  train  and  locomotive  engine, 
and  in  operating  them,  did  not  give  the  decedent  any  notice 
or   warning   of   their   approach   by   sounding  the   whistle 
or  ringing  the  bell,  until  the  engine  was  within  fifteen  feet 
of  the  plaintiff's  decedent,  "but  that  said  defendant's  serv- 
ants and  agents  operating  said  train,  so  carelessly  and  negli- 
gently ran  it  upon  and  against  decedent  that  the  locomotive 
engine  struck  the  plaintiff's  decedent,  thereby  mortally  in- 
juring him," 

With  reference  to  the  city  ordinance,  the  complaint  avers 
that  appellant's  train  was  run  through  the  city  at  the  rate 
of  about  thirty  miles  an  hour,  **  contrary  to  and  in  violation 
of  section  one  of  an  ordinance  passed  and  adopted  by  the 
common  council  of  said  city  on  June  3,  1891,  and  which  was 
on  said  date  in  full  force  and  effect,  and  which  provided  that 
*any  conductor,  eneineer  or  other  person  having  charge  of  or 
owning  or  operating  any  passenger-train,  shall  be  and  are 
hereby  required  to  run  such  oassenger-train  into  and  within 
the  corporate  limits  of  said  city  at  a  rate  of  speed  not  to 
exceed  six  miles  per  hour.'  '* 

It  is  necessary,  in  making  out  a  case  against  a  railroad 
company  under  the  employers'  liability  act  for  the  negli- 
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gence  of  a  person  in  charge  of  a  locomotive  engine  or 

4.  train  of  cars,  that  it  shall  appear  from  the  averments 
of  the  complaint  that  the  case  is  within  the  statute, 

and  that  the  negligence  complained  of  as  having  produced 
the  injury  was  the  negligence  of  a  servant  of  the  company, 
who,  m  the  line  of  his  employment,  had  charge  of  a  locomo- 
tive or  train  of  cars. 

There  is  some  confusion  in  the  averments  of  this  complaint 

upon  that  score,  and  they  might  have  been  made  more  clear, 

definite  and  certain,  and  it  is  inexcusable  upon  the 

5.  part  of  those  who  draft  pleadings  that  there  should 
be  obscurity  in  reference  to  averments  of  this  charac- 
ter. But  mere  confusion  of  statement  is  not  a  sufficient 
ground  of  demurrer.  Pleadings  are  to  be  liberally  construed. 
Necessary  facts  are  to  be  directly  averred.  But  the  facts 
averred  in  a  complaint  carry  with  them  all  necessary  in- 
ferences, 

''he  appellant  in  this  case  is  a  corporation.    It  acts  only 

^y  its  servants.    It  could  run  a  locomotive  and  train  of  cars 

only  by  the  hand  of  its  servants.     The  servant  oper- 

^'    ating   one   of   its   engines   would   necessarily   be   a 

person   in  charge  of  the  engine,   within  the  mean- 

^D?  of   the    law    in    question,    and    the    averment    in  the 

^^^plaint  that  the  "defendant,  by  its  servants,  ran  its 

ifain,'*  etc.,  means  precisely  the  same  thing  as  the  averment 

t'^fit  the  servant  of  the  defendant,  in  charge  of  its  train  and 

^^Sine,  did  the  same  things  that  it  is  averred  in  the  com- 

P^aint  the  defendant  did  through  its  servants.     These  aver- 

"^^^ta  in  the  complaint  carry  the  necessary  inference  that 

^"^  ti«ain  which  struck  appellee's  decedent  was  in  charge  of 

appellant's  servants,  and  it  is  directly  averred  in  the 

complaint  that  the  "defendant's  employe  in  charge  of 

'•     its  passenger-train  and  locomotive  engine,  carelessly 

and  negligently  ran  them  against  the  plaintiff's  de- 

f^^xit,  without  giving  him  warning  of  approach  by  sound- 

^^^  the  whistle  or  ringing  the  bell,"  which,  we  agree  with 
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appellant,  are  not  sufficient  to  show  negligence  on  the  part  of 
such  employes  in  so  failing  to  sound  the  whistle,  for  the  rea- 
son that  it  is  not  shown  by  any  proper  averment  in  the 
complaint  that  such  persons  in  charge  of  the  locomotive 
engine  and  train  either  knew  of  the  decedent's  peril,  or,  by 
the  exercise  of  ordinarj'  care,  could  have  known  of  his  situa- 
tion ;  yet  tliey  show  clearly  that  it  was  the  negligence  of  the 
servant  in  charge  of  appellant's  locomotive  engine  and  train 
of  cars  upon  which  appeUee  was  predicating  her  right  of 
action,  and  in  this  respect  the  averments  of  the  complaint 
were  sufficient  to  make  out  appellee's  case  under  the  statute. 
The  negligent  act  of  the  servant  relied  upon  in  the  com- 
plaint is  that  of  running  the  engine  and  train  of  cars  in 
violation  of  the  speed  ordinance  of  the  city  of  Marion. 

8.  This  ordinance  re({uired  that  those  in  charge  of  pas- 
senger-trains should  not  run  them  throii^h  the  cor- 
porate limits  of  the  city  of  Marion  at  a  speed  exceeding  six 
miles  an  hour.  The  complaint  avers  that  appellant's  serv- 
ants were  running  the  train,  which  struck  and  killed  ap- 
pellee's decedent,  at  the  rate  of  thirty  miles  an  hour,  and 
that  it  was  on  account  of  the  high  rate  of  speed  at  which  the 
train  was  running  that  the  decedent  was  prevented  from 
escaping  from  the  track;  that  had  the  train  been  run  at 
the  rate  of  six  miles  an  hour  he  would  have  been  able  to 
get  out  of  its  reach.  We  think  that  these  allegations  show 
that  the  negligence  charged  was  the  proximate  cause  of  the 
injury. 

It  is  contended  that  it  does  not  appear  by  direct  averment 

that  there  was  a  speed  ordinance,  limiting  the  rate  of  speed 

at  which  trains  might  run  through  the  city  of  Marion, 

9.  in  force  at  the  time  the  accident  occurred ;  that  what 
does  appear  in  the  complaint  on  that  subject  is  merely 

by  way  of  recital.  We  cannot  agree  with  this  contention. 
It  is  true  that,  after  the  averments  in  the  complaint  regard- 
ing the  rate  of  speed  at  which  the  train  was  running,  the 
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words,  "ciNitrary  to  and  in  violation  of  section  one  of  an 
ordinance  passed  and  adopted  by  the  common  council  of  said 
city  <m  June  3,  1891,"  do  appear  in  the  complaint  as  a 
recital,  but  this  recital  is  immediately  and  in  the  same  con- 
nection followed  by  the  direct  averment  that  the  recited  ordi- 
nance was  in  force  and  effect  at  the  time,  and  the  ordinance 
is  set  out;  and  we  think  it  thus  sufficiently  appears  by  direct 
averment  that  the  speed  ordinance  was  in  force  at  the  time 
of  the  accident. 

There  is  also  the  direct  averment  in  the  complaint  that  the 

decedent  was  struck  by  one  of  appellant's  trains,  without 

negligence  on  his  part.     It  is  thus  sufficiently  shown 

10.  that  the  decedent's  negligence  did  not  proximately 
contribute  to  his  injury. 

Appellant,  with  apparent  earnestness,  insists  that  the  com- 
plaint is  insufficient  for  failing  affirmatively  to  show  that 
the  decedent's  injury  and  death  did  not  result  from 

11.  an  assumed  risk  of  his  employment,  and  that  in  ac- 
tions of  this  character  this  fact  must  appear  from  the 

averments  of  the  complaint.  We  agree  with  appellant  that 
this  fact  must  affirmatively  appear  from  the  averments  of 
the  complaint,  but  we  do  not  agree  that  the  complaint  fails 
to  show  this  fact. 

Prior  to  the  enactment  of  the  employers'  liability  act, 
8wtion-men  working  upon  railroad  tracks,  and  other  em- 
ployes of  railroad  companies  working  around  their 

12.  tracks,  assumed,  as  a  part  of  the  risks  of  their  em- 
ployment, the  dangers  and  risks  that  would  arise  from 

the  negligence  of  engineers  and  others  in  charge  of  running 
trains;  but  the  employers'  liability  act  relieved  such  em- 
ployes of  these  assumed  risks,  and  placed  the  burden  of  them 
^pon  the  employer,  and  the  facts  stated  in  the  complaint 
^how  that  the  injury  the  decedent  received  was  not  from  one 
0^  the  assumed  risks  of  his  employment,  but  from  a  risk 
^'Meh  the  statute  thus  transferred  from  the  employe  to  the 
Vol.  4&— 16 
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employer.    The  facts  stated  also  show  the  duty  the  appellant 
owed  to  the  decedent.     It  shows  that  the  decedent  was 

13.  appellant's  servant,  engaged,  at  the  time  he  was  killed, 
in  the  duties  of  his  employment,  and  the  employers' 

liability  act,  having  imposed  upon  the  company  all  the  duties 
and  obligations  which  those  in  charge  of  its  engines  and 
trains  would  owe  to  their  coemployes  working  on  and  around 
appellant's  tracks,  and  imputing  to  the  company  the  negli- 
gence of  such  ser\'ants  in  charge  of  such  locomotive  and 
train,  the  complaint  sufficiently  shows  a  duty  o^ving  to  the 
decedent  by  the  appellant,  and  the  breach  of  that  duty  re- 
sulting in  the  servant's  death.  The  running  of  the  train  in 
violation  of  the  speed  ordinance  of  the  city  was  an  act  of 
negligence,  and  of  this  speed  ordinance  the  servants  of  ap- 
pellant were  entitled  to  the  benefit.  Pittsburgh,  etc.,  R.  Co, 
V.  Lightheiser  (1904),  163  Ind.  247,  and  cases  cited. 

We  think  the  complaint  sufficient  to  withstand  a  de- 
murrer, and  no  error  intervened  in  overruling  the  demurrer 
thereto. 

The  appellant's  reasons  for  a  new  trial,  urged  here  for 
reversal,  are,  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict,  and  that  the  court  erred  in  the  admission  of  certain 
evidence  and  in  giving  and  refusing  to  give  certain  instruc- 
tions. 

Tt  is  first  claimed  that  the  evidence  fails  to  show  that 

appellant's  employes  had  charge  of  the  locomotive  that  struck 

the   decedent.     The   evidence   shows   that  the   train 

14.  that   struck   and   killed   appellee's   decedent   was   a 
regular  passenger-train  on  appellant's  road.     From 

this  circumstance  the  jury  was  justified  in  inferring  that 
such  train  was  in  charge  of  the  servants  of  the  appellant, 
and  that  in  running  and  operating  it  they  were  engaged 
in  the  performance  of  the  duties  of  their  employment. 
These  facts  do  not  have  to  be  made  out  by  direct  testimony, 
nor  proved  beyond  a  reasonable  doubt.  Any  reasonable  man 
would  infer  that  a  passenger-train  running  over  a  partic- 
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iilar  railroad  belonged  to  the  company  owning  the  road,  anil 
that  the  men  engaged  in  operating  the  train  were  the  serv- 
ants of  the  company,  and  that  they  were,  in  operating  the 
train,  engaged  in  the  line  of  the  duties  of  their  employment. 
Appellant  earnestly  insists  that  the  evidence  fails  to  war- 
rant the  conclusion  that  the  accident  would  not  have  hap- 
pened precisely  as  it  did  had  the  train  been  running 
15.  at  the  rate  of  six  miles  an  hour,  and  did  not  show  that 
it  was  by  reason  of  the  rate  of  speed  at  which  the  train 
was  running  that  the  accident  happened.    The  evidence 
warranted  the  assumption  that  if  the  train  had  been  running 
at  six  miles  an  hour  instead  of  thirty  the  decedent  would 
have  escaped  injury.    Because  the  train  was  running  at  the 
rate  of  thirty  miles  an  hour,  the  decedent  had  less  than  a  half 
second's  time  to  escape  from  the  track  after,  as  averred  in  the 
complaint  and  shown  by  the  evidence,  he  became  aware  of 
the  approach  of  the  train.     If  it  had  been  running  at  the 
rate  of  six  miles  an  hour  he  would  have  had  five  times  that 
length  of  time  to  escape  after  the  warning  whistle  was 
sounded,  and  he  knew  the  train  was  upon  him.     The  jury 
were  fully  warranted  in  finding  that  he  could  not  escape 
the  injury  in  the  one  case,  and  that  he  could  have  escaped  it 
in  the  other.    And  whether  the  decedent  was  guilty  of  negli- 
gence in  failing  to  see  or  hear  the  train  in  time  to  escape, 
under  the  facts  disclosed,  was  properly'-  a  question  for  the 
jury.    While  it  is  true  that  it  is  the  duty  of  those  who 
work  along  a  railroad  track  to  exercise  reasonable   vig- 
ilance to  avoid  injury  from  passing  trains,  yet  they  are  not 
required  to  keep  a  constant  watch  for  passing  trains,  nor 
are  they  negligent  if  they  fail  to  see  one  that,  by  turn- 
ing their  attention  from  their  work,  they  might  see  and 
avoid.    The  same  rule  does  not  apply  to  trackmen  working 
upon  railroads  that  applies  to  travelers  upon  a  public  high- 
way.   The  laborer  upon  the  track  is  required  and  expected 
to  devote  his  time  and  attention  to  the  duties  of  his  employ- 
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ment,  and  it  is  only  such  vigilance  as  he  can  reasonably  ex- 
ercise in  connection  with  the  performance  of  his  work  that 
is  required  of  him  to  exonerate  him  from  the  charge  of 
negligence. 

In  this  case  the  evidence  discloses  that  the  train  that  struck 
and  killed  the  decedent  might  have  been  seen,  by  one  whose 
eyes  were  turned  in  its  direction,  for  the  distance  of  one-half 
mile  from  the  place  where  the  accident  occurred.  The  train 
woidd  cover  this  distance,  at  the  rate  at  which  it  was  run- 
ning, in  one  minute.  The  decedent's  work  was  filling  in  the 
track  and  dressing  it  down.  His  face  and  attention  were 
turned  in  the  opposite  direction  from  which  the  train  was 
coming.  He  could  not  see  in  both  directions  at  the  same 
time,  and  we  cannot  say,  as  a  matter  of  law,  that  due  care 
required  that  he  should  turn  from  his  work  every  half -minute 
to  see  if  a  train  was  coming  from  the  opposite  direction. 

One  of  the  reasons  set  forth  in  appellant's  motion  for  a 
new  trial  was  the  admission  in  evidence  of  life  tables  show- 
ing the  decedent's  expectancy  of  life  at  the  time  of 

16.  his  death.  This  evidence  was  competent.  Louisville, 
etc.,  E,  Co.  V.  Miller  (1895),  141  Ind.  533,  562;  Clark 
County  Cement  Co.  v.  Wright  (1897),  16  Ind.  App.  630; 
Shoverw.  Myrick  (1892),  4  Ind.  App.  7;  Smiser  v.  State,  ex 
rel  (1897),  17  Ind.  App.  519;  Crosby  v.  Pierce  (1900),  25 
Ind.  App.  108. 

Appellant  insists  that  reversible  error  intervened  in  the 
court's  admitting  in  evidence,  over  its  objection,  the  speed 
ordinance  of  the  city  of  Marion.  The  record  discloses  that 
the  appellee  offered  in  evidence  the  ordinance  record  of  the 
city  of  Marion,  containing  the  first  section  of  the  ordinance 
in  question.  This  was  objected  to,  on  the  ground  that  **if 
any  part  of  the  ordinance  goes  in  evidence  the  entire  ordi- 
nance should  go  in ;  that  the  ordinance  itself  is  shown  to  be 
penal  and  cannot  be  made  a  basis  of  a  civil  action ;  that  it  is 
not  properly  authenticated,  and  that  it  does  not  tend  to 
prove  any  issue  in  this  case ;  that  the  defendant  company  is 
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not  answerabk  for  its  violation  to  one  of  its  employes  by 
another  employe  in  its  service;  that  the  violation  by  one 
employe  cannot  he  made  the  basis  of  an  action  for  damages 
to  another." 

This  objection  was  overruled,  and  the  first  section  admit- 
ted in  evidence.  Subsequently  the  record  of  the  entire  ordi- 
nance was  offered  in  evidence,  to  which  appellant  objected, 
on  the  ground  '*that  it  is  not  properly  authenticated;  that 
it  does  not  tend  to  prove  any  issue  in  the  cause ;  that  it  is  not 
bindine  upon  the  defendant  with  reference  to  its  own  em- 
ployes, and  has  no  application  to  the  operation  of  its  trains 
with  reference  to  its  ovm  employes ;  that  it  is  penal  in  its 
character,  and  provides  for  a  penalty  for  its  violation,  and 
cannot  be  made  the  basis  of  a  civil  action,  especially  to  hold 
the  defendant  company  liable  for  the  acts  of  one  of  its  serv- 
ants in  violating  the  ordinance  resulting  in  injury  to  an- 
other." This  objection  was  overruled,  and  the  record  read 
in  evidence. 

It  is  now  in  this  court  insisted  that  the  evidence  was  in- 
competent, for  the  reason  that  it  was  not  shown  that  the 
ordinance  had  been  published,  as  required  in  its  provisions. 

Section  8654  Bums  1908,  Acts  1905,  p.  219,  §52,  which  was 
in  force  at  the  time  the  accid^it  occurred,  provides  that 
every  city  ordinance,  imposing  a  penalty  or  forfeiture  for 
the  violation  thereof,  shall,  before  the  same  shall  take  eflfeet, 
be  published  once  each  week  for  two  consecutive  weeks  in  a 
newspaper  of  general  circulation  printed  in  such  city.  This 
section  further  provides  that  all  ordinances  shall,  within  a 
reasonable  time  after  their  approval  by  the  mayor,  be  re- 
corded in  a  book  kept  for  that  purpose  by  the  city  clerk, 
which  shall  include  the  signature  of  the  presiding  officer  and 
^  attested  by  the  clerk,  and  sueh  record  or  a  certified  copy 
thereof  "shall  be  presumptive  evidence  of  the  passage  and 
going  into  effect  of  such  ordinance.*' 

There  are  two  grounds  upon  which  we  think  the  ruling  of 
the  court  below  may  properly  be  sustained :     (1 )  Where  ten- 
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dered  evidence  is  objected  to,  the  objecting  party 

17.  must  point  out  the  specific  objections  to  the  offered 
evidence,  and  if  the  evidence  be  admitted  it  will  be 

considered  as  admitted  without  objection,  except  as  to  the 
matters  specifically  pointed  out  to  the  court  by  the  objecting 
party.  In  this  case,  it  was  not  objected  in  the  court  below 
that  the  evidence  offered  was  not  properly  admissible  because 
it  was  not  shown  that  the  ordinance  had  been  published,  and, 
so  far  as  that  particular  objection  is  concerned,  the  question 
^\  ill  be  treated  in  this  court  as  though  the  ordinance  was  ad- 
Tiiitted  without  objection.  The  objections  that  were  pointed 
out  in  the  court  below  were  not  well  taken. 

(2)  In  the  case  of  Lake  Erie,  etc.,  B.  Co.  v.  Brafford 
(1896),  15  Ind.  App.  655,  666,  this  court  quotes  with  ap- 
proval from  the  decision  of  the  supreme  court  of 

18.  Kansas  in  the  case  of  Prell  v.  McDonald  (1871),  7 
Kan.  426,  12  Am.  Kep.  423:  '*We  think  it  was  un- 
necessary to  go  into  the  proof  of  all  the  preliminary  steps  in 
passing  and  publishing  said  ordinance.  The  book  itself  of 
the  ordinances  was  prima  facie  evidence  of  the  validity  of  the 
ordinance.  If  anything  essential  to  its  validity  was  omitted 
in  passing  or  publishing  it,  it  then  devolved  upon  the 
plaintiff  to  show  such  invalidity.''  This  further  quo- 
tation is  made  in  the  same  case  from  the  case  of  City 
of  Atchison  v.  King  (1872),  9  Kan.  550:  ''It  was  the 
duty  of  the  city  authorities  to  publish  the  ordinance.  As 
they  acted  on  it,  the  presumption  is  that  it  was  duly  pub- 
lished ;  and,  at  least,  this  presumption  is  sufficient  until  the 
contrary  appears. ' '  Iowa  authorities  are  quoted  in  the  same 
case,  that  hold  that  where  the  ordinance  book  is  introduced 
without  objection,  it  is  to  be  considered  as  prima  facie  valid 
and  in  force.  State  v.  King  (1873).  37  Iowa  462:  Larkin 
v.  Burlington,  etc,  R.  Co.  (1892),  85  Iowa  492,  52  N.  W.  480. 

The  case  of  Lalce  Erie,  etc.,  R.  Co.  v.  Brafford,  supra,  holds 
that  where  the  evidence  is  silent  as  to  whether  there  was  due 


NOVEMBER  TER:M,  190^).  247 

Pittsburgh,  etc.,  R.  Go.  v,  Rogers — 15  Ind  App.  290. 


publication  of  a  city  ordinance  that  has  been  duly  passed, 
the  presumptions  are  in  favor  of  the  validity  and  effective- 
ness of  the  ordinance. 

Here  the  record  presents  Ihe  question  precisely  the  same  as 
though  no  objection  to  the  validity  of  the  ordinance  had  been 
made  in  the  court  below,  and  the  question  is  practically  the 
same  here  that  was  presented  to  this  court  in  the  case  cited. 
For  that  reason  the  objection  was  properly  overruled.  Un- 
der the  statute*  quoted  the  ordinance  record  furnished  pre- 
sumptive evidence  of  the  due  publication  of  the  ordinance, 
and  east  upon  appellant  the  burden  of  showing  that  the  ordi- 
nance, thus  appearing  duly  of  record,  was  invalid. 

It  is  insisted  that  the  court  erred  in  giving  instructions 
foiu',  five,  six,  ten  and  eleven,  on  its  own  motion,  and  four 
and  five  asked  for  by  appellee,  and  in  refusing  to  give  in- 
structions four,  seven  and  nine,  tendered  by  appellant. 

Instruction  four,  given  by  the  court  on  its  own  motion, 

was  a  simple  and  correct  definition  of  what  is  meant  by  the 

phrase   ** preponderance   of   evidence.*'     Instruction 

19.  five  is  an  incomplete  statement  of  the  charge  of  negli- 
gence made  by  the  appellee  in  her  complaint,  correct 

as  far  as  it  went,  but  in  which  the  court  did  not  undertake 

to  state  the  issues,  and  was  not  in  any  respect  erroneous. 

Instruction  six  tells  the  jury  that  by  the  answer  of 

20.  denial  the  burden  is  placed  on  the  plaintiff  of  estab- 
lishing negligence  on  the  part  of  the  defendant,  and 

that  under  this  issue  the  defendant  may  prove  contributory 
negligence  on  the  part  of  the  decedent,  but  that  the  burden 
of  proving  contributory  negligence  is  on  defendant.  This 
instruction  was  absolutely  correct  and  fair  to  both  parties. 
Instruction  seven  informed  the  jury  that  even  though 
the  evidence  established  every  material  allegation  of  the 
complaint,  the  plaintiff  could  not  recover  if  the  evi- 

21.  dence  disclosed  contributory  negliprence  on  the  part  of 
the  decedent,  and  is  subject  to  no  just  criticism,  es- 
pecially frc»m  the  appellant. 
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Instruction  ten  correctlj  informed  the  jury  that  while  the 

burden  of  proof  is  on  the  defendant  to  show  the  decedent 

guilty  of  contributory  negligence,  it  is  not  required  to 

22.  be  done  by  its  own  evidence,  and  that  if  the  evidence 
introduced  by  the  plaintiff  should  show  that  the  de- 
cedent might,  by  the  use  of  ordinary  care  and  diligence,  have 
avoided  the  injury,  then  in  such  case  he  was  guilty  of  con- 
tributory negligence,  which  would- prevent  a  recovery.  It  is 
difficult  to  conceive,  and  we  are  unable  to  understand,  that 
this  instruction  could  be  otherwise  than  beneficial  to  the 
appellant. 

Instruction  eleven  told  the  jury  that  the  ordinance  in  ques- 
tion was  in  force  at  the  time  the  accident  happened,  and  that 
if  the  appellant  was  at  the  time  running  its  train  at 

23.  a  greater  rate  of  speed  than  the  ordinance  allowed  it 
was  guilty  of  negligence,  and  if  it  thereby  caused  the 

death  of  appellee's  decedent,  and  he  at  the  time  was  exercis- 
ing ordinary  care,  the  company  would  be  liable. 

The  ordinance  having  been  duly  passed,  duly  signed  and 
attested,  and  duly  recorded  in  the  ordinance  record,  and 
there  having  been  no  evidence  impeaching  its  validity,  it  was 
to  be  presumed,  as  a  matter  of  law,  that  it  was  in  force,  and 
the  court  was  justified  in  so  instructing  the  jury. 

Instruction  four,  asked  for  by  appellee,  informed  the  jury 

that  appellee's  decedent  had  the  right  to  assume  that  the 

appellant  in  the  movement  of  its  trains  would  be  con- 

24.  trolled  by  the  ordinance,  and  that  whether  decedent's 
failure  to  look  and  listen  for  approaching  trains  under 

the  circumstances  was  negligence  on  his  part,  was  for  the 
jury  to  determine.  We  think  no  error  intervened  in  giving 
this  instruction. 

Instruction  five,  given  at  the  request  of  appellee,  was  the 
same  in  substance  as  instruction  eleven,  given  by  the  court 
on  its  own  motion. 

Instruction  four,  asked  for  by  appellant  and  refused  by 
the  court,  was  to  the  effect  that  appellant's  servants,  in 
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charge  of  the  locomotive  and  tram,  had  a  right  to  as- 

25.  siune  that  the  decedent  would  get  off  the  track.    This 
instruction  was  properly  refused.     In  this  case  it  was 

not  a  question  of  what  those  in  charge  of  appellant's  train 
might  or  might  not  assume  regarding  the  action  of  the  de- 
cedent. The  act  tliey  are  charged  with  having  done  negli- 
gently was  running  the  train  in  violation  of  the  speed  ordi- 
nance, and  their  opinion  as  to  what  the  decedent  would  or 
would  not  do,  with  reference  to  getting  out  of  the  way  of  the 
train,  would  not  afford  an  excuse  for  the  negligence  charged. 
Instruction  seven,  refused  by  the  court,  was  as  follows: 
**If  you  find  from  a  preponderance  of  the  evidence  that  the 
view  was  unobstructed,  so  that  the  decedent  could 

26.  have  seen  the  train  that  struck  him  in  time  to  avoid 
being  struck  and  injured,  and  that  he  failed  to  look 

out  for  his  safety,  then  I  charge  you  that  plaintiff  cannot 
recover  in  this  action."  This  instruction  was  properly  re- 
fused. The  evidence  clearly  showed  that  the  unfortunate 
victim  of  the  accident  did  not  have  **a  view"  of  the  train 
that  struck  him  until  it  was  upon  him,  and  the  instant  he 

was  struck.     Whether  it  was  his  duty  to  divert  his 
•27.   eyes  and  attention  from  his  work,  and  turn  around 

and  look  in  the  opposite  direction  every  half  minute, 
to  observe  whether  a  train  was  coming,  we  think  was  prop- 
erly submitted  by  the  court  to  the  jury. 

Instruction  nine,  asked  for  by  appellant  and  refused,  in- 
formed the  jurv  that  inasmuch  as  there  was  no  proof  of  the 
publication  of  the  notice  of  the  ordinance,  the  ordinance  was 
therefore  not  in  force.  This,  as  we  have  already  indicated, 
was  properly  refused. 
The  issues  in  this  case  were  fairly  and  clearly  presented  to 

the  jury  by  clear  and  explicit  instructions  of  the  able 
28.   judge  who  presided  at  the  trial.    We  think  no  error 

prejudicial  to  the  appellant  has  intervened  in  the  trial 
of  this  case. 
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Appellant  presents  an  argument  aerainst  the  constitution- 
ality of  the  employers*  liability  act,  involved  in  this  case. 
This  court  has  no  jurisdiction  to  pass  upon  the  ques- 

29.  tion  so  discussed.  The  constitutionality  of  the  law 
has  been  upheld  by  the  Supreme  Court  in  the  cases 
of  Pittsburgh,  etc.,  R,  Co.  v.  Lujhtheiser  (1904) ,  163  Ind.  247  ; 
Pittsburgh,  etc.,  R.  Co.  v.  Light heiser  (1907),  168  Ind.  438, 
and  this  case  having  been  transferred  from  the  Supreme 
Court  to  this  court  {Pittsburgh,  etc.,  R.  Co.  v.  Rogers  [1907], 
168  Ind.  483)  it  is  conclusively  presumed  that  the  question 
discussed  is  not  involved  in  this  case. 

Judgment  affirmed. 


Mayer  v.  C.  P.  Lesh  Paper  Company. 

[No.  6,844.     Filed  November  10,  1909.     Rehearing  denied  January 

28,  1910.] 

1.  Trial. — Special  Findings. — Omissions. — Burden  of  Proof. — ^The 
plaintiff  has  the  burden  of  proving  the  allegations  of  his  com- 
plaint, and  if  the  sporial  findings  fail  to  set  out  the  facts  neces- 
sary to  a  recovery  by  the  plaintiff,  the  defendant  is  entitled  to 
Judgment,    p.  251. 

2.  Adverse  Possession. — Basis  of. — Title  by  adverse  possession  im- 
ports no  merit  in  the  possessor,  but  demerit  in  the  rightful  claim- 
ant for  dereliction  of  duty  in  asserting  his  claim,     p.  253. 

3.  BouNDAEiEs. —  Location. —  Special  Findings. —  Special  findings 
that  a  purchaser  "supposed  the  fence  was  on  the  line"  and 
that  such  purchaser  Intended  to  claim  such  fence  adversely  to  the 
adjoining  proprietor,  do  not  show  that  such  fence  was  the  bound- 
ary line.    p.  253. 

4.  Vendob  and  Purchaser. — Sales  of  Lot  Covered  6//  Portion  of 
Building. — Easement. — Special  Findings. — Special  findings  show- 
ing that  a  vendor  sold  a  lot  of  ground  upon  which  a  portion  of  a 
house  was  situated,  are  not  sufficient  to  warrant  a  conclusion  of 
law  that  the  purchaser  took  the  lot  subject  to  a  reservation  of  the* 
right  to  continue  the  use  thereof  by  such  owner  of  the  house, 
there  being  nothing  to  show  the  character  or  condition  of  the 
house,    p.  253. 

5.  Trial. — Special  Findings. — Evidentiary  Facts. — When  Sufficient. 
—Where  the  findings  set  out  evidentiary  facts  admitting  of  but 


NOVEMBER  TERM,  1909.  251 

Mayer  r.  C.  P.  Leeh  Paper  Co. — i5  Ind.  App.  250. 

one  conclusion  as  to  the  ultimate  fact  to  be  proved,  such  fact  wiU 
be  considered  as  proved,  but  if  doubt  exists  as  to  the  proper  in- 
ference, the  party  upon  whom  the  burden  of  proving  such  fact 
rests,  will  fail.  p.  255. 
G.  .Vdvebse  Possession. — Special  Findings, — Omissions, — Where 
plaintiff  relies  for  title  upon  adverse  possession,  and  special  find- 
ings fail  to  show  such  possesision,  he  cannot  recover,    p.  255. 

Prom  Superior  Court  of  Marion  County  (71,836) ;  Vinson 
Carter^  Judge. 

Suit  by  Leopold  Mayer  against  the  C.  P.  Lesh  Paper  Com- 
l)aiiy.    Prom  a  judgment  for  defendant,  plaintiff  appeals. 

Affirmed, 

W.  P.  Herod,  for  appellant. 

Clifford  &  Moffett  and  William  L.  Taylor,  for  appellee. 

RoBY,  p.  J. — Suit  for  an  injunction  to  restrain  appellee 
from  tearing  down  a  fence  and  cutting  off  the  corners  of  two 
buildings,  and  for  damages.    An  answer  of  general  denial 
was  filed  to  the  two  paragraphs  of  complaint.     A  special 
finding  of  facts  was  made  and  conclusions  of  law  stated 
thereon  in  the  defendant's  favor.     A  motion  for  a  new  trial 
was  overruled,  and  this  appeal  is  taken  from  a  judgment 
following  the  conclusions.     The  evidence  is  not  in  the  record, 
and  the  correctness  of  the  conclusions  of  law  upon  the  facts 
found  is  the  only  question  for  decision.     The  appellant  was 
the  plaintiff.     Had  no  evidence  been  introduced  he 
1.    would  have  failed.     The  burden  of  proof  was  there- 
fore upon  him,  and  in  order  that  he  may  have  con- 
clusions  in   his    favor,   the   special    verdict   must   contain 
findings  upon  which  they  can  rest. 

The  special  findings  cover  approximately  nine  typewritten 
pages  of  the  record.  The  controversy  relates  to  the  location 
of  the  boundary  between  lots  four  and  five  in  block  seventy- 
three  in  the  city  of  Indianapolis,  which  covers  the  triangle 
formed  by  Kentucky  avenue,  Capitol  avenue  and  Georgia 
Htreet  The  court  finds,  among  other  things,  that  there  are 
^^^^  Ho  monuments  existing  for  fixing  the  corners  of  the 
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original  survey  of  said  square.    The  finding  does  not  show 
any  special  survey  of  said  square.    It  does  show  that  in  July, 
1906,  the  appellee,  after  purchasing  lot  four  therein,  pro- 
cured surveys  of  said  lot  hy  two  different  persons ;  that  the 
survey  made  by  one  of  said  persons  found  a  surplus  on 
Kentucky   avenue  of  two  and  seventy-five  one-hundredths 
feet  and  a  surplus  on  Georgia  street  of  one  and  fifty-four 
one-hundredths  feet ;   that  the  other  surveyor  found  a  sur- 
plus on  Kentucky  avenue  of  one  and  sixteen  one-hundredths 
feet  and  on  Georgia  street  of  ninety-five  one-hundredths 
of  a  foot,  and  a  surplus  on  Capitol  avenue  of  two  inches. 
It  is  also  found  that  two  competent  ci\dl  engineers,  appointed 
by  the  court  to  make  a  siu^ey  of  the  lot  in  controversy,  found 
a  surplus  on  Georgia  street  of  one  foot,  three  and  three- 
quarter  inches,  and  on  Kentucky  avenue  of  one  foot  and  nine 
and  one-quarter  inches;   that  lot  five  was  improved  by  hav- 
ing houses  thereon,  fronting  on  both  Kentuck>'^  avenue  and 
Georgia  street ;  that  said  buildings  were  erected  on  said  lots 
prior  to  1863,  and  that  prior  to  1860  a  fence  was  erected  be- 
tween the  houses  that  had  theretofore  been  erected  on  lots 
four  and  five,  fronting  on  Georgia  street.     The  finding  does 
not  show  by  whom  said  fence  was  erected,  but  that  it  ex- 
tended north  a  distance  of  seventy-four  feet,  nine  inches: 
that  it  had  been  from  time  to  time  repaired  by  the  owner  of 
that  part  of  lot  five,  west  of  said  fence;  that  said  fence  had, 
either  in  whole  or  in  part,  been  rebuilt  since  its  first  erection : 
that  in  each  instance  of  rebuilding  it  was  rebuilt  as  near  as 
practicable  upon  the  same  line  on  which  the  original  fenco 
was  located ;   that  it  is  only  partly  remainino:,  a  portion  oF 
each  end  being  gone;  that  as  it  now  stands  and  as  originally 
erected  its  south  end  was  a  distance  of  seven  inehes  and  its 
north  end  a  distance  of  thirteen  and  one-half  inches  east 
**of  the  line  dividing  said  lots." 

The  wisdom  of  the  law  as  conclusively  settled  in  this  Stat^* 
is  exemplified  by  the  facts  disclosed   in  this  controversy. 
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Here  is  a  traet  of  land  of  small  dimensiona,  the  monu- 
2. .  ments  for  fixing  the  corners  of  which  no  longer  exist. 

Three  separate  unofficial  surveys  produce  different 
results.  Boundaries  fixed  by  adverse  and  continued  posses- 
sion for  twenty  years  are  at  least  capable  of  definite  ascer- 
tainment. The  doctrine  is  stated  in  the  case  of  Sailor  v. 
Herizogg  (1845),  2  Pa.  St.  182,  and  quoted  with  approval 
in  3  Washburn,  Real  Prop.  (5th  ed.),  ^499,  as  follows: 
'*The  statute  protects  the  occupant,  not  for  his  merit,  for  he 
has  none,  but  for  the  demerit  of  his  antagonist  in  delaying 
the  contest  bej'ond  the  period  assigned  for  it."  And  see 
Webb  v.  Rhodes  (1902),  28  Ind.  App.  393. 

Appellant  contends  that  he  is  entitled  to  a  conclusion  of 
law  in  his  favor  as  to  the  land  .west  of  the  fence  on  the  south 

fflnd  of  the  line  in  dispute.    He  supports  this  claim  by 

3.  reference  to  the  case  of  Richwine  v.   Presbyterian 
Church  (1893),  136  Ind.  80,  overlooking  the  fact  that 

what  was  there  said  waa  said  in  the  consideration  of  evidence. 
It  might  be  that  the  evidentiary  facts  stated  would  have 
justified  a  finding  by  the  court  in  his  favor,  but  no  such 
finding  was  made,  and  it  cannot  be  said  from  a  finding  that 
'*8he  supposed  the  fence  was  on  the  line,"  and  that  she  in- 
tended to  claim  such  fence  adversely  to  the  adjoining  pro- 
prietor. Many  facts  might  exist  showing  a  contrary  inten- 
tion. The  finding  is  therefore  insufficient  to  warrant  a 
conclusion  of  law  for  appellant  as  to  this  part  of  the  ease, 
Webb  V.  Rhodes,  supra. 

A  further  question  is  presented  as  to  the  north  part  of  said 

line.    It  is  found  that,  from  1860  until  her  death  in  1889, 

Mar>^  Qulliver  and  her  husband  and  grantor  were  the 

4.  owners  of  lot  four  and  the  north  part  of  lot  five: 
that  prior  to  1862  she  or  her  htisband  erected  a  dwel- 
ling-house on  lot  five  fronting  Kentucky  avenue,  occupying 
it  imtil  her  death  in  1889;    that  after  that  time  her  ad- 
ministrator sold  lot  four  to  appellee's  grantor;   that  after- 
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ward  said  administrator  sold  the  adjoining  part  of  lot  five 
to  the  plaintiff's  grantor ;  that  the  house  has  remained  in  the 
same  place  for  thirty-five  j'^ears ;  that  appellee  proceeded  to 
cut  off  so  much  of  it  as  it  claimed  was  on  the  east  side  of  the 
boundary  line.  Appellant  invokes  the  doctrine  stated  as 
follows:  *' Where,  during  the  unity  of  title,  an  apparently 
permanent  and  obvious  servitude  is  imposed  on  one  part  of 
an  estate  in  favor  of  another,  which  at  the  time  of  the  sever- 
ence  is  in  use,  and  is  reasonably  necessary  for  the  fair  enjoy- 
ment of  the  other,  then,  upon  a  severence  of  such  ownership, 
whether  by  voluntary  alienation  or  by  judicial  proceedings, 
there  arises  by  implication  of  law  a  grant  or  reservation  of 
the  right  to  continue  such  use."  John  Hancock  Mut,  Life 
Ins.  Co.  V.  Patterson  (1885),  103  Ind.  582,  586,  53  Am.  Rep. 
550.  See,  also,  Allen  v.  Kersey  (1885),  104  Ind.  1,  4;  Lam- 
mott  v.  Eu:ers  (1886),  106  Ind.  311,  315;  Ellis  v.  Bassett 
(1891),  128  Ind.  118, 120,  25  Am.  St.  421;  Steinke  v.  Bentley 
(1893),  6  Ind.  App.  663,  670. 

Had  the  common  owner  first  sold  that  part  of  lot  five  upon 
which  the  dwelling-house  stood,  the  purchaser  thereof  would 
have,  as  against  him  and  his  subsequent  grantees,  a  much 
stronger  claim  than  exists.  **  There  is  a  difference  in  the 
authorities  as  to  just  how  far  this  rule  ought  to  be  extended 
in  favor  of  a  grantor  who  has  failed  expressly  to  reserve  any 
rights  in  his  deed.''  Steinke  v.  Bentley,  supra,  **The  ap- 
plication of  the  rule  must  depend  upon  the  nature,  arrange- 
ment and  use  of  the  estate,  the  relation  of  the  parts  to  each 
other,  and  the  existing  degree  of  necessity  for  giving  sucli 
construction  to  the  grant  as  will  give  effect  to  what  may  be 
supposed  to  have  been,  considering  the  manner  of  the  use  and 
the  reasonable  intendment  of  the  parties;  the  underljdng 
l)rinciple  in  such  cases  being  that,  included  in  the  grant  of 
the  principal,  are  all  such  privileges  and  appurtenances  as 
are  obviously  incident  and  reasonably  necessary  to  the  fair 
enjoyment  of  the  thing  granted,  substantially  in  the  condi- 
tion 1 1  wliich  it  is  enjoyed  by  the  grantor,  unless  the  contrary 
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is  provided. ' '  John  Hancock  Mut  Life  Ins,  Co.  v:  Patter- 
son, supra.  The  mere  fact  that  a  house  thirty-five  years  old 
was  in  part  upon  land  <;onveyed  by  the  owner  coine8  very 
^ar  short  of  the  condition  required  for  the  application  of 
tlie  doctrine  relied  upon.  The  building  may  be  of  inconsid- 
erable value  and  its  replacement  by  a  modem  structure  may 
have  been  in  the  contemplation  of  both  parties  to  the  sale. 
The  building  is  not  described,  and  the  necessity  for  its  pro- 
tection to  secure  the  fair  enjoyment  of  the  premises  is  not 
shown.  The  verdict  does  not  bring  the  facts  within  the  law 
:*elied  upon,  and  the  judgment  is  therefore  affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J. — ^Where  evidentiary  facts  stated  in  a  special  find- 
ing are  such  that  but  one  inference  can  be  drawn  from  them, 
the  absence  of  the  statement  of  the  ultimate  fact  will 

5.  not  prevent  the  court  from  drawing  the  unavoidable 
inference ;  but  when  such  evidentiary  facts  leave  room 

tor  difference  of  reasonable  opinion,  the  party  having  the 
burden  of  proof  must  fail.  Indiana  Trust  Co.  v.  Byram 
(1905),  36  Ind.  App.  6. 

The  findings  in  this  case  do  not  show  an  adverse  possession. 

The  decision  in  this  case  is  that  the  special  findings  do  not 

show  an  adverse  holding  for  twenty  years.    Had  the 

6.  court  stated  such  ultimate  fact,  an  altogether  different 
aspect  would  be  given  to  the  finding.     Webb  v.  Rhodes 

(1902),  28  Ind.  App.  393. 
The  petition  for  rehearing  is  overruled. 
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City  op  Indianapolis  v.  Martin. 

[No.  6,807.     Filed  November  5,  1009.     R^earlng  denied  January 

28,  1910.] 

1.  Municipal  Corpobations. — Ordinances, — Repeal  by  Implication. 
— The  repeal  by  implication  of  one  city  ordinance  by  another  Is 
effected  only  where  the  repugnancy  between  such  ordinances  is  so 
clear  that  they  cannot  be  reconciled,    p.  267. 

L*.  AfuNiciPAL  Corpobations. —  Ordinances, —  Repeal. —  City  Hos- 
intaU, — Superintendents. — Salaries. — ^An  ordinance  creattns  the 
oflice  of  superintendent  of  the  city  hospital  for  contagious  diseases. 
and  fixing  the  salary  of  such  superintendent,  is  not  repealed  by  an 
ordinance  whose  title  relates  to  certain  offices  and  whose  subject- 
matter  is  not  the  same  as  that  of  the  former,    p.  257. 

'X  Municipal  Cobpobations. — Superintendent  of  Contagious  Hos- 
pital.— Salary. — Failure  to  Appropriate  for. — Contracts. — ^The 
city's  failure  to  appropriate  money  for  the  payment  of  the  salary 
of  the  superintendent  of  its  hospital  for  contagious  diseases  does 
uot  prevent  his  recovery  thereof  on  the  ground  that  an  ordinance 
provides  that  "no  executive  department  officer  or  employe  thereof 
shall  have  the  power  to  bind  such  city  to  any  contract,  agreement, 
or  in  any  other  way"  beyond  the  money  appropriated  for  such  pur- 
pose, since  such  salary  does  not  rest  on  a  contract,    p.  257. 

From  Superior  Court  of  Marion  County  (70,605) ;  Jame^s 
M.  Leathers,  Judge. 

Action  by  Paul  F.  Martin  against  the  City  of  Indianapolis. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

F.  E.  Matson  and  C.  D.  Bowen,  for  appellant. 
Charles  0.  Roemler  and  Harry  0.  Chamberlain,  for  ap- 
pelle. 

RoBY,  P.  J. — This  is  an  action  by  appellee  to  recover  sal- 
ary for  1903,  1904  and  1905  for  services  as  physician  for  a 
hospital  for  contagious  diseases  maintained  by  the  city  of 
Indianapolis.  Judgment  was  rendered  for  $1,017.81.  The 
claim  is  based  upon  an  ordinance  of  July  7, 1873,  which  pro- 
vides that  the  management  of  said  institution  shall  be  vested 
in  the  board  of  directors  of  the  city  hospital,  who  shall  place 
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the  hospital  in  the  charge  of  a  skilful  and  comj^etent  phy- 
flcian,  being  the  same  as  that  by  Ihepi  ehoeen  as  superintend- 
ent of  the  city  hospital,  and  that  such  physician  shall  reeeiv<» 
for  his  services,  as  ph3r8ician  of  such  hospital  for  contai^ous 
diseases,  a  salary  of  $500  per  annum,  to  be  paid  as  the  sal- 
aries of  other  city  officers  are  paid. 

The  appellee  brings  himself  within  the  provision  of  this 

Drdinanee.     Appellant,  however,  claims  that  tho  ordinance 

was  repealed  by  the  fee  and  salar>'  ordinance  of  1904, 

1.  in  which  the  hospital  for  eontasrious  diseases  was  not 
mentioned.  *^As  repoiils  hy  implifaticm  are  not  fa- 
vored, the  repugnancy  between  the  provisions  of  two  stat- 
utes must  be  clear,  and  so  contrary  to  each  other  that  they 
t*annot  be  reconciled,  in  order  to  make  the  latter  operate  as  a 
repeal  of  the  former.  This  rule  is  the  result  of  a  long  course 
of  decisions. "  State,  ex  rel,  v.  Dudlci/  (1853),  1  Ohio  St. 
437.  See,  also.  Chamberlain  v.  City  of  Evansville  (1881), 
77  Ind.  542,  544;  Pittsburgh,  etc.,  R.  Co.  v.  Peck  (1909),  172 

Ind.  562.    The  latter  ordinance  is  shown  by  its  title  to 

2.  relate  to  certain  offices.    Its  subject-matter  is  not  the 
same  as  the  ordinance  of  1873,  and  they  are  therefore 

not  inconsistent,  and  must  both  be  regarded  as  in  effect. 
(Carver  V,  Smith  (1883),  90  Ind.  222,  226,  46  Am.  Rep.  210; 
Robinson  v.  Rippey  (1887),  111  Ind.  112,  116. 

The  point  most  urgently  pressed  by  the  citA-  is  based  upon 
a  provision  of  the  city  charter  then  in  force,  in  terms  as  fol- 
lows:   *'No  executive  department,  officer  or  employe 

3.  thereof,  shall  have  the  power  to  bind  such  city  to  any 
contract,  agreement,  or  in  any  other  way  to  any  ex- 
tent beyond  the  amount  of  money  at  the  time  already  appro- 
priated by  ordinance  for  the  purpose  of  such  department, 
and  all  contracts  and  agreements,  express  or  implied,  and  all 
obligations  of  any  and  every  sort,  beyond  such  existing  ap- 
propriations, are  declared  to  be  absolutely  void. "  Acts  1903, 
p.  356. 

Vol.  45—17 
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It  is  claimed  that  the  evidence  fails  to  show  an  appropria- 
tion for  the  years  named,  and  that  whatever  unexpended 
appropriation  was  made  has  been  covered  back  into  the 
treasury.  The  policy  of  restrictive  laws  of  the  nature  of 
this  one  is  well  known.  It  is  the  l)asis  of  the  county  reform 
law  (§§5932,  5933  Burns  1908,  Acts  1899,  p.  343,  §§15,  16), 
and  is  designed  to  protect  the  public  from  improvident  con- 
tracts and  expenditures.  Turner  v.  Board,  etc.  (1902),  158 
Ind.  166;  Board,  etc.,  v.  Mowbray  (1903),  160  Ind.  10; 
Board,  etc.,  v.  Pollard  (1899),  153  Ind.  371;  State,  ex  rei, 
V.  Parks  (1907),  169  Ind.  93;  State,  ex  rel,  v.  Board,  etc, 
(1905),  165  Ind.  262;  Board,  etc.,  v.  Hunter  (1903),  161 
Ind.  478;  Gish  v.  Board,  etc.  (1903),  31  Ind.  App.  485: 
Board,  etc.,  v.  Babcock  (1904),  33  Ind.  App.  349;  Talboii 
V.  Board,  etc.  (1908),  42  Ind.  App.  198. 

The  ordinance  under  consideration  is  not  inclusive,  as  are 
the  statutes  considered  in  the  cases  just  cited.  The  restric- 
tion is  expressly  limited  to  the  making  of  contracts,  express 
or  implied.  The  power  of  its  oflScers  to  incur  obligations  in 
excess  of  the  appropriation  is  denied.  To  a  case  coming 
within  its  terms,  the  authorities  cited  by  appellant  would  be 
applicable,  but  the  right  to  the  salary  of  a  public  officer  does 
not  rest  in  contract.  *  *  A  public  officer  is  entitled  to  the  salary 
provided  by  law,  because  the  law  attaches  the  salary  to  the 
office  as  an  incident  thereto,  and  not  by  force  of  contract." 
Board,  etc.,  v.  Chapman  (1899),  22  Ind.  App.  60.  See,  also, 
City  of  Brazil  v.  McBride  (1879),  69  Ind.  244,  256;  Hall  v. 
Wisco7isin  (1880),  103  U.  S.  5,  26  L.  Ed.  302;  City  Council 
etc.,  v.  Sweeney  (1871),  44  Ga.  463,  9  Am.  Rep.  172;  Me- 
chem.  Public  Officers,  §5. 

The  appellee  is  entitled  to  the  compensation  attached  to 
the  office  bv  the  ordinance  of  1873,  and  not  because  of  any 
contract,  express  or  implied,  made  by  any  executive  depart- 
ment officer  or  employe. 

Judgment  affirmed. 
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FooR  ET  AL.  V.  Edwards  et  al. 

[No.  6,965.    Filed  February  2,  1910.] 

1.  NxnaANCE. — Definition, — Whatever  Is  injurious  to  health,  in- 
decent, offensive,  or  such  an  obstruction  to  property  as  essentially 
Interferes  with  the  comfortable  enjoyment  of  life  or  property.  Is 
a  nuisance,    p.  260. 

2.  Nuisance. — Skating-Rinks. — A  skating-rink  is  not  a  nuisance 
per  «€,  but  whenever  it  is  so  conducted  as  to  Interfere  with  the 
use  and  enjoyment  of  anotbcr*8  property,  it  becomes  a  nuisance, 
p.  261. 

3.  Nuisance. — Skating-Rink, —  Abatement. —  Complaint. —  A  com- 
plaint alleging  that  defendants  maintain  a  skating-rink  over  plain- 
tiffs' store  and  that  the  operation  of  such  rink  is  driving  away  the 
plaintiffs'  customers  and  will  destroy  their  business,  is  sufficient ; 
and  it  is  not  necessary  to  set  out  the  names  of  such  customers, 
p.  261. 

4.  Damages. — Injunction. — Adequate  Remedy, —  Nuisance. —  Skat- 
ing-Rink. — ^A  judgment  for  damages  is  not  adequate  relief,  where 
defendants  are  operating  a  skating-rink,  thereby  driving  away 
plaintiffs'  customers,    p.  261. 

Prom  Putnam  Circuit  Court;  Benjamin  F.  Corwin,  Spe- 
cial Judge. 

Suit  by  John  T.  Edwards  and  another  against  Frank  B. 
Poor  and  others.  From  a  decree  for  plaintiffs,  defendants 
appeal.    Affirmed. 

W.  D.  Headrick,  C.  A.  Tevehaugk,  C.  C.  Oillen  and  0.  M. 
^Usofi,  for  appellants. 
•  S.  A.  Hays,  for  appellees. 

RoBY,  J. — This  was  a  suit  by  appellees.  The  complaint 
was  in  one  paragraph.  The  appellants  demurred  thereto. 
Their  demurrers  were  overruled  and  exceptions  reserved. 
Appellants  refused  to  plead  further,  and  a  decree  was  en- 
tered against  them.  The  substance  of  the  complaint  is  that 
the  plaintiffs,  doing  business  under  a  firm  name,  are  and  have 
been  for  several  years  engaged  in  the  retail  clothing,  furnish- 
ing and  shoe  business  in  the  town  of  Roachdale,  Putnam 
county;  that  their  place  of  business  is  on  the  first  fioor  of  a 
certain  building  held  by  them,  under  a  parol  lease  from  one 
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of  the  defendants,  from  year  to  year,  with  the  privilege  of 
keeping  the  same  as  long  as  they  desire;  that  the  second 
story  of  said  building  is  in  one  large  room  extending  over  the 
full  length  and  width  of  the  room  occupied  by  the  plaintiffs ; 
that  the  defendants  have  recently  caused  and  permitted  said 
room,  known  as  a  hall,  to  be  occupied  and  used  as  a  skating- 
rink  by  the  defendants  Poor,  Woodbury  and  Miller,  who  are 
and  have  been  since  January  3,  1908,  conducting  a  roller 
skating-rink  therein  during  day  and  evening,  while  the  plain- 
tiffs are  trying  to  carry  on  their  said  business. 

Pacts  are  stated  showing  that  said  skating-rink  is  pro- 
ductive of  much  noise,  which  prevents  the  carrying  on  of 
conversation  in  the  storeroom  and  annoj'S  and  discommodes 
plaintiffs'  customers,  and  drives  them  away,  thereby  injur- 
ing their  business,  reducing  their  profits,  and  causing  them 
great  injury  wliich  cannot  be  compensated  in  damages ;  that 
the  noise  from  said  skating-rink  is  so  loud  and  disagreeable 
as  to  render  plaintiffs'  room  unfit  for  use,  and  such  use,  if 
permitted  to  continue,  will  destroy  plaintiffs'  trade  and  pre- 
vent  their  carrying  on  said  business.  Pacts  are  stated  show- 
ing the  character  and  extent  of  plaintiffs'  business,  their  in- 
ability to  get  another  room  in  the  town,  and  that  the  defend- 
ants, unless  restrained,  will  continue  to  carrj^  on  the  skating- 
rink  as  aforesaid. 

Prayer  is  for  an  injunction  and  damages.  The  court  as- 
sessed damages  at  one  cent,  and  enjoined  the  defendants  from 
carrying  on  the  skating-rink  in  said  hall  in  such  manner  as  to 
annoy  the  plaintiffs  and  render  the  further  use  of  their  store 
impossible  and  uncomfortable,  or  so  that  the  noise  thereof 
will  interfere  ^^^th  the  use  and  enjoyment  of  said  storeroom. 

**  Whatever  is  injurious  to  health,  or  indecent,  or  offensive 

to  the  senses,  or  an  obstruction  to  the  free  use  of  property. 

so  as  essentially  to  interfere  mth  the  comfortable 

1.    enjoyment  of  life  or  property,  is  a  nuisance,  and  the 

subject  of  an  action."    §291  Bums  1908,  g289  R.  S. 

1881. 
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See  Acme  Fertilizer  Co,  v.  State  (1905),  34  Ind.  App.  347, 
107  Am.  St.  190. 

The  appellants  had  a  right  to  keep  a  skating-rink.    But 

while  a  lawful  business  is  not  a  nuisance  per  se  when  it  is  so 

situated  and  conducted  as  to  interfere  with  the  free 

2.  use  and  enjoyment  of  another,  it  may  become  a  nui- 
sance.   The  rule  that  every  man  shall  so  use  his  own 

as  not  to  interfere  ^nth  others  extends  to  every  use,  and  the 

mere  lawfulness  of  the  business"  will  not  justify  interference 

with  or  the  destruction  of  the  comfortable  enjoyment  of  his 

property  by  another.    Tlie  complaint  shows  an  inter- 

3.  ference  wuth  the  appellees'  comfortable  enjoyment  of 
their  property.    It  does  more  than  that,  it  shows  that 

their  business  will  be  destroyed  if  the  skating-rink  is  oper- 
ated in  the  manner  and  at  the  times  described.  Appellants 
correctly  assert  that  facts  and  not  conclusions  must  be  stated 
^  the  pleading,  but  the  complaint  is  not  defective  in  such 
respect  To  require  the  names  of  the  customers  driven  away 
to  be  stated  w^ould  be  to  require  the  evidence  to  be  pleaded. 

The  character  of  the  injuries  complained  of  is  not  such  as 
to  enable  us  to  say  that  a  judgment  for  damages  would  af- 
ford full  compensation.     On  the  contrary,  the  dam- 

4.  age  charged  is  of  such  a  nature  as  to  be  practically 
impossible  of  ascertainment.    The  demurrer  was  right- 

fnlly  overruled. 
Decree  affirmed. 


Beaning  V.  South  Bend  Electric  Company  et  al. 

[No.  6.664.    Filed  February  2,  1910.1 

1.  Pleading. —  Complaint. —  Insufficiency. —  Directinfj  Verdict, — 
When  Judgment  Affirmed  on  Complaint. — Defects  Cured  hy  Ver- 
dict,— Where  a  complaint  Is  Insufllcfent  and  the  case  Is  tried,  a 
verdict  belns  ordered  for  the  defendant  on  the  ground  of  the  In- 
sufficiency of  the  evidence,  the  Appellate  Court  will  not  affirm' 
the  judifment   on  the  inBuflicienoy  of  the  oomplnlnt.  unless  the 
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facts  stated  aie  not  sufllcient  to  bar  another  action  for  the  same 
cause*  otherwise  the  defects  of  the  complaint  will  be  deemed  as 
cured  by  the  verdict,    pp.  266, 267. 

2.  Negligence. —  Telegraphs  and  Telephones. —  Complaint. —  Bar- 
ring Another  Action. — ^A  complaint  alleging  that  defendant  tele- 
phone company  negligently  attached  a  cable  to  a  cable  seat, 
thereby  grounding  the  cable  seat  and  causing  injury  to  a  city  em- 
ploye who  was  ascending  the  telephone  pole  in  order  to  make  re- 
pairs, and  that  defendant  electric  light  comimny  negligently 
maintaineil  an  uninsulated  high  voltage  wire  so  near  such  polo 
as  to  come  in  contact  with  one  climbing  such  pole,  thereby  in- 
juring such  employe,  is  sufficient  to  bar  another  action  for  such 
injury,    p.  266. 

3.  Trial. — fUreotinff  Verdict. — Jury. — Where  there  is  any  eTidence, 
direct  or  inferential,  tending  to  supiiort  the  plaintiff's  cause  of 
action,  a  verdict  for  the  defendant  siiould  not  be  directed,    p.  267. 

4.  Tbial. —  Directing  Verdict. —  Joint  Defendants. —  "SegUyence. — 
In  an  action  against  two  defendants  for  negligence,  if  there  Is 
evidence  tending  to  support  a  Judgment  against  one  or  both,  a 
judgment  on  a  directed  verdict  for  both  will  be  reversed,     p.  2lt^. 

5.  NEGLioENrE, — TrespaHHcrs. — LicensccM. — The  owner  of  property 
is  not  liable  to  trespassers  or  bare  licensees  for  mere  negligence, 
p.  271. 

6.  Telegraths  and  Telephones. — Electric  Lights. — Use  of  Poles 
by  Others. — Strerfft. — Telegraph,  telephone,  electric  light  and 
other  companies  licensed  to  set  poles  along  the  streets  of  cities 
impliedly  consent  to  the  use  of  such  poles  by  the  employes  of 
others  for  the  imrpose  of  properly  maintaining  their  wires,    p.  271. 

7.  TELLORAPns  and  Tei.kphones. — Electric  Lights. — Poles. — Ise  of, 
by  City. — ycgligincc. — Where  a  city  maintains  a  police  telephone 
system  using  the  poles  of  a  telephone  company,  such  company, 
as  well  as  an  ele<*trlc  light  company,  whose  iioles  are  set  In  the 
street  under  a  license  from  the  city,  are  liable  for  negligence  to  a 
city  employe  who  climbs  such  poles  to  repair  the  city's  wires,  and 
receives  injuries  by  coming  in  contact  witli  tiieir  wires,    p.  272. 

8.  Telegraphs  and  Telephones. — Electricity. — Negligence. — Com- 
plaint.— Proof. — An  allegation  that  the  plaintiff,  a  city  employe 
engaged  in  disentangling  its  i>olice  telephone  wires  from  the  com- 
pany's wires,  had  an  express  invitation  from  defendant  telephone 
company  to  climb  its  poles  in  the  prosecution  of  his  work,  is  sap- 
ported  by  proof  of  an  Implied  Invitation,    p.  276. 

9.  Telegraphs  and  Telephones. —  Electric  Light  Companies, — 
Negligence. —  Poles. —  Contributory  Negligence. —  Telephone  and 
electric  light  companies  are  liable  for  negligence  in  the  mainte- 
nance of  their  poles  and  wires ;  and  It  is  no  defense  that  the  in- 
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Jured  employe  might  have  escaped  Injury  by  doing  his  work  In 
some  other  manner,    p.  277. 

10.  Xegligexce. — Electric  Light  Companies. — Uninsulated  Wires, — 
An  electric  light  company  maintaining  a  defectively  Insulated 
wire  so  dose  to  a  telephone  pole  that  it  injured  an  employe  right- 
fully climbing  such  pole,  is  liable  therefor,    p.  277. 

11.  NivGUGENCE. — .Joint. — Complaint, — Proof, — Telephone  and  Elec- 
tric Light  Companies,— A  complaint  alleging  that  dt^fendants  tele- 
phone and  electric  light  companies  by  their  alleged  partlculai* 
acts  of  net^ligence  caused  Injuries  to  the  plaintiff,  will  support  a 
verdict  against  one  or  both  of  .such  companies,    p.  278. 

12.  Xeougence. — Telephone  and  Electric  Light  Companies. — Di- 
recting Verdict, — Evidence. — Evidence  tending  to  show  that  de- 
fendant electric  light  company  maintained  an  uninsulated  wire 
so  near  to  a  cable  seat  on  a  telephone  pole  that  a  city  employe  in 
climbing  such  pole  was  Injured  thereby,  and  that  defendant  tele- 
phone company  maintained  a  cable  attached  to  a  cable  seat  by 
means  of  a  wire,  thereby  causing  such  employe,  when  he  came 
near  such  nnlnsalated  wire  to  receive  a  shock  therefrom,  is  suffl- 
tienr  to  entitle  the  plalntifT  to  a  submission  of  his  case  to  the  Jury 
as  against  each  defendant,    p.  2TJ). 

13.  Negligence. —  Conti  ihvtorif. —  Question  for  Jury. —  Telephone 
and  Electric  Light  Companies. — Whether  a  city  employe  who  In 
disentangling  the  iwlloe  telephone  wires  from  those  of  a  telephone 
t'om|)any  climbed  the  company's  pole  and  la  so  doing  received  a 
shock  from  an  electric  light  wire  maintained  uninsulated  near  the 
telephone  i^ole  which  supported  a  cable  attached  to  a  cable  seat 
by  means  of  a  wire,  was  guilty  of  contributory  negligence,  is  a 
question  for  the  Jury.    p.  280. 

Prom  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Action  by  Thomas  H.  Beanini?  against  the  South  Bend 
Electric  Company  and  another.  Prom  a  judgment  for  de- 
fendants, plaintiff  appeals.    Reversed, 

Oshom,  McVey  (fe  Osborn  and  J,  F,  Oallahor,  for  appel- 
lant. 

^.  G.  Oraham,  Anderson,  Parker  &  Crabill  and  Charles  P, 
^rummond,  for  appellees. 

Rabb,  J. — ^Appellee  South  Bend  Electric  Company  is  a  cor- 
poration engaged  in  the  manufacture  and  sale  of  electricity 
^or  light  and  power  purposes  in  the  city  of  South  Bend,  and. 
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by  license  from  the  city  anthoritics,  its  product  is  carried 
through  the  streets  and  alleys  of  the  city,  over  wires  strong 
on  poles  erected  therein.     Appellee  South  Bend  Home  Tele- 
phone Company  is  a  corporation  engfaged  in  the  transmis- 
sion of  messages,  by  means  of  electric  telephones,  in  said  city, 
and  by  a  like  license  from  the  city  is  permitted  to  string 
wires  upon  poles  erected  by  it  along  the  streets  and  alleyN 
of  the  city.     The  eitv  of  South  Bend  also  maintains  electrif 
wires  of  its  own,  for  the  use  of  the  public  authorities  of  said 
city,  one  of  which  wires  is  used  as  a  fire  alarm,  connecting 
all  parts  of  the  city  by  what  is  known  as  the  "Gamewell 
Fire  Alarm  Telegraph  System,"  with  the  city  fire  depart- 
ment ;  another  is  used  by  its  police  department,  by  means  of 
which  its  officers  in  various  parts  of  the  city  communicate 
with  police  headquarters.     These  city  wires  are  at  certain 
places  in  the  city  attached  to  poles  belonging  to  appellee  tele- 
phone company.    One  of  the  telephone  company's  poles,  to 
which  was  attached  a  city  polioe  wire,  was  located  at  the  in- 
tersection of  Lindsey  street  and  Portage  avenue.    This  pole 
was  about  fifty  feet  high,  and  had  five  cross-arms  on  it,  for 
the  pupose  of  carrying  the  telephone  wires.     Underneath  the 
cross-arms  was  a  cable-box,  and  at  a  convenient  distance  be- 
low was  a  wire  cable  seat,  maintained  for  the  workmen,  en- 
gaged at  work  on  the  cable-box,  to  sit  upon  while  at  work. 

This  cable  seat  was  supported  by  arms  extending  out  from 
the  pole,  and  iron  braces  extending  from  the  outer  edge  of 
the  seat  down  about  three  feet  below  to  the  pole.  This  pole 
was  provided  with  iron  steps,  consisting  of  spikes  driven  into 
the  pole  on  either  side,  and  extending  out  four  or  five  inches 
from  the  face  of  the  pole,  and  located  at  a  convenient  dis- 
tance from  each  other,  enabling  a  man  to  climb  up  the  pole 
thereby.  A  cable  containing  a  large  number  of  wires  was 
attached  to  the  pole,  coming  to  the  pole  from  the  southeast, 
and  passing  down  the  pole  and  beneath  the  cable  seat, 
and  up  through  the  hole  in  the  cable  seat  to  the  cable-box. 
from  whence  the  wires  were  distributed  to  numerous  pegs  on 
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the  arms  of  the  telephone  pole.  This  cable  was  eoimeeted 
with  the  cable  seat  by  means  of  a  small  wire  partly  in- 
sulated. Within  a  distance  of  two  feet  from  this  pole,  ap- 
jiellee  electric  company  maintained  a  pole,  about  thirty  feet 
in  height,  with  two  cross-arms,  for  the  ptiri)ose  of  carrying 
electric  light  and  power  wires,  and  upon  which  there  were 
at  the  time  of  the  plaintiff's  alleged  accident,  two  wires,  each 
carrying  2,200  volts  of  .electricity.  One  of  these  wires  was 
also  attached  to  the  telephone  company's  pole,  by  means  of 
a  bracket  which  held  it  a  few  inches  from  the  body  of  the 
pole.  This  wire  was  attached  in  such  close  proximity  to  one 
of  the  braces  supporting  the  cable  seat,  before  mentioned, 
and  to  one  of  the  steps  on  the  pole,  that  the  body  of  one  en- 
gaged in  climbing  the  pole  was  liable  to  come  in  contact 
with  the  wire  and  said  iron  brace  or  steps  at  the  same  time. 

The  appellant  was  engaged  in  the  service  of  the  city  of 
South  Bend,  and  the  duties  of  his  position  required  him  to 
look  after  the  (»ity's  wires,  and  keep  them  in  good  order  for 
the  transmission  of  messages  over  them.  While  he  was  thus 
engaged  in  the  discharge  of  his  duties  to  the  city,  he  had 
occasion  to  climb  the  before-mentioned  pole,  belonging  to  the 
telephone  company,  to  which  was  attached  the  city's  police 
wire,  and  while  doing  so  came  in  contact  with  the  electric 
'-ompany's  wire,  at  a  time  when  he  had  hold  of  said  brace 
to  the  cable  seat,  by  reason  of  which  a  current  of  electricity 
was  caused  to  pass  through  his  body,  severely  burning  his 
arms  and  hands,  and  the  shock  of  which  knocked  him  from 
the  pole  and  caused  serious  injury. 

Appellant  brought  this  action  against  the  appellees  to  re- 
(*over  damages  for  such  injuries.  His  complaint  proceeded 
upon  the  theory  that  each  company  was  guilty  of  negligence 
proximately  contributing  thereto.  It  is  charged  against  the 
telephone  company  that  it  was  negligent  in  attaching  the 
•^able  to  the  cable  seat  with  a  wire,  and  by  such  means 
ff^onnding  the  c^ble  seat,  and  endangering  persons  who,  in 
t^e  performance  of  their  dutips.  mi*rbt  ritrhtfully  climb  tlio 
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pole,  and  thereby  come  in  contact  with  the  cable  seat  and  the 
nearby  heavy  voltage  wire  of  appellee  electric  company; 
that  appellee  electric  company  was  guilty  of  negligence  in 
failing  to  keep  its  heavy  voltage  wire,  attached  to  the  tele- 
phone pole,  properly  insulated,  and  that  these  acts  of  negli- 
gence concurred  in  producing  appellant's  injury. 

A  demurrer  of  each  appellee  to  the  complaint  was  over- 
ruled, issues  were  formed,  a  jury  trial  had,  and,  after  the 
evidence  was  heard,  the  court  instructed  the  jury  to  return  a 
verdict  in  favor  of  each  appellee,  and  the  giving  of  this  in- 
struction is  the  error  relied  upon  for  the  reversal  of  the  case. 

It  is  insisted  by  appellee  electric  company  that  the  judg- 
ment of  the  court  below  should  be  aflSrmed,  without  a  con- 
sideration of  the  evidence  in  the  case,  for  the  reason 

1.  that  appellant's  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  either  ap- 
pellee. The  respect  in  which  it  is  claimed  the  complaint  is 
defective  is  in  its  alleged  failure  to  state  facts  disclosing  a 
duty  on  the  part  of  appellees,  or  either  of  them,  owing  to 
appellant  to  protect  him  from  injuries,  alleged  to  have  been 
received.  This  question,  as  it  is  here  presented,  has  the 
same  legal  aspect  as  though  the  complaint  had  never  been 
assailed  by  demurrer,  and  the  question  of  its  sufficiency  was 
raised  for  the  first  time  in  this  court ;  and  where  this  is  so, 
if  the  facts  averred  in  the  complaint  are  sufficient  to  bar  an- 
other action  for  the  same  cause,  the  complaint  will  be  deemed 
sufficient,  and  its  defects  cured  by  verdict.  Major  v.  Miller 
(1905,)  165  Ind.  275;  Embree  v.  Emerson  (1905),  37  Ind. 
App.  16. 

It  is  perfectly  manifest  that  had  appellant  abandoned  this 
appeal  and  brought  a  second  action  against  appellees  to  re- 
cover for  this  same  injury,  and  in  his  second  com- 

2.  plaint  cured  the  alleged  defects  pointed  out  by  ap- 
pellees, by  the  averment  of  facts  clearly  imposing  a 

duty  upon  the  part  of  appellees  to  exercise  reasonable  care  to 
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protect  appellant  from  the  injury  complained  of,  the  judg- 
ment in  this  ease  would  be  a  complete  bar  to  such  action. 

This  case  was  submitted  to  the  jury  upon  the  theory  that 
the  complaint  properly  averred  every  fact  essential  to  create 
liability  on  the  part  of  appellees  to  appellant  for  the 
1.  injury  complained  of,  and  appellant  was  defeated  be- 
cause, in  the  judgment  of  the  trial  court,  the  evidence 
failed  to  sustain  the  averments  of  the  complaint,  and  the 
appellant,  having  been  thus  defeated,  could  not  ignore  the 
judgment  and  again  return  into  court  with  the  second  com- 
plaint against  appellees,  to  recover  for  the  same  injury 
caused  by  the  same  alleged  acts  of  negligence,  distinguished 
by  a  more  amplified  statement  of  the  facts,  showing  the 
relation  of  parties,  and  more  clearly  exhibiting  the  duty 
owing  by  appellees  to  the  appellant  to  protect  him  from  the 
injury  alleged  to  have  been  sustained;  hence  the  decision 
of  this  appeal  will  necessarily  turn  upon  the  question  as  to 
whether  the  evidence  justified  the  peremptory  instructions 
given  by  the  court. 

If  the  evidence  given  upon  the  trial  of  a  case  is  insuflS- 
cient  in  law  to  sustain  a  verdict  in  favor  of  a  party  having 
the  burden  of  the  issue,  it  is  not  only  proper,  but  it 
3.    is  the  duty  of  the  court,  to  direct  a  verdict  upon  such 
issue  against  such  party ;  but  if  there  is  any  evidence 
to  sustain  such  verdict,  no  matter  what  its  weight  or  char- 
acter, nor  how  much  it  may  apparently  be  overborne  by 
more  convincing  evidence,  conflicting  therewith,  the  decision 
of  the  issue  must  be  submitted  to  the  jury.     Pennsylvania 
Co.  V.  McCormack  (1892),  131  Ind.  250;   Jacobs  v.  JolUif 
(1902),  29  Ind.  App.  25,  and  cases  cited.    The  evidence,  in 
the  sense  here  used,  consists,  not  only  in  what  directly  ap- 
pears from  the  testimony  of  the  witnesses,  and  is  shown  by 
writings  or  exhibits  introduced  in  evidence,  but  also  what 
may  reasonably  be  inferred  from  what  is  thus  shown. 
Here  there  were  two  defendants,  and  their  separate  mo- 
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tions  for  peremptory  instructioufi  were  sustained,  and  if 
the  evidence  was  such  as,  viewed  in  its  most  favorable 
4.    light  for  appellant,  would  sustain  a  verdict  and  judg- 
ment in  his  favor  against  either  appellee,  then,  as 
against  such  appellee,  the  judgment  must  be  reversed. 

The  evidence  disclosed  the  facts  hereinbefore  related,  and. 
in  addition  to  these,  there  was  also  evidence  from  which  the 
jury  might  have  found  that  the  city's  fire  alarm  and  police 
wires  ran  through  a  network  of  vrires  belonging  to  appellee 
telephone  company,  attached  to  the  arms  of  the  telephone 
pole,  from  which  the  appellant  fell,  and  in  close  proximity  to 
it,  and  that  these  wires  of  the  city  and  the  telephone  com- 
pany were  at  all  times  liable  to,  and  often  did  come  in  con- 
tact with  each  other,  and  that  when  they  did  so  such  contact 
interfered  with  the  usefulness  of  both  wires,  and  that  in 
order  to  keep  the  wires  of  the  telephone  company  and  the 
city  in  good  working  order,  and  make  them  effective  to  per- 
form their  ofiSce,  it  was  necessary  that  servants  of  the  city 
and  of  the  telephone  company  should  a&eend  this  pole  to  ex- 
amine as  to  trouble  on  the  wires,  and  to  remedy  the  same. 
It  appears  also  from  the  evidence  that  there  were  numer- 
ous other  telephone  and  telegraph  companies,  besides  appel- 
lee, using  the  streets  of  the  city  for  their  wires,  presumably 
under  the  same  authority  as  that  possessed  by  appellee,  and 
that  in  stringing  these  ^dres,  in  crossing  over  each  others' 
lines,  it  was  necessary  that  the  employes  of  the  city  and  of 
all  other  telephone,  telegraph  and  electric  power  and  light 
companies,  engaged  in  work,  ascend  each  others'  poles  to 
effect  the  crossing  and  to  keep  the  lines  in  working  order, 
and  that  in  doing  this  work  such  employes  were  liable  to 
handle  grounded  wires ;  that  telephone  and  telegraph  wiwB 
carry  a  harmless  voltage  of  electricity,  but  that  electric  light 
and  power  wires  usually  carry  dangerous  voltages  .of  elec- 
tricity, and  that  a  Hght  and  power  wire,  coming  in  contact 
with  telephone  and  telegraph  winra,  or  any  conductor  of  dec- 
trieity  extending  to  the  ground,  at  a  point  where  the  same  is 
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not  properly  insulated,  will  transmit  a  dangerous  current  of 
eieetricity  to  such  telephone  or  telegraph  wires,  or  other  con- 
ductor, and  if  a  perscMi  comes  in  contact  with  such  electric 
current  death  or  injury  inevitably  follows ;  that  electric  light 
and  power  wires  are  not  dangerous  if  properly  insulated; 
that  it  cannot  be  certainly  determined  by  looking  at  an  in- 
sulated wire  whether  or  not  the  insulation  is  perfect ;  that  a 
telephone  pole,  when  wet,  is  a  conductor  of  electricity ;  that 
telephone  wires  contained  in  a  cable  are  grounded;  that  it 
is  not  customary  or  proper  to  attach  a  telephone  cable  to  the 
cable  seat;  that  in  putting  up  telephone  cables  it  is  the 
custom  to  attach  the  cable  temporarily  to  the  cable  seat  by 
means  of  what  is  known  as  a  ** marline  string,"  a  noncon- 
ductor of  electricity,  to  hold  the  cable  while  the  wires  in  the 
cable  are  attached  to  the  wires  in  the  box;  that  the  wire 
cable  on  the  pole  involved  here  had  been  up  for  some  time 
prior  to  the  accident ;  that  at  the  time  of  the  accident  it  was 
attached  to  the  cable  seat  by  a  small  and  partly  insulated 
wire,  as  already  stated. 

The  appellant  was  informed  of  trouble  in  the  police  alarm 
wire.  He  traced  the  trouble  to  where  the  police  wire  crossed 
the  telephone  company's  wire,  near  this  pole,  and  it  was 
necessary,  in  order  definitely  to  locate  the  defect,  to  ascend 
to  near  the  top  of  this  telephone  pole.  The  city's  employes 
had  been  expressly  authorized,  by  the  president  and  man- 
ager of  the  telephone  company,  to  climb  the  company's  poles 
to  locate  and  adjust  trouble  between  the  wires,  but  enjoined 
not  to  use  spurs  in  climbing  the  pole,  and  for  the  purpose  of 
ascending  this  pole  the  appellant  climbed  the  electric  light 
pole,  by  the  use  of  spurs,  until  he  reached  the  steps  on  the 
telephone  pole,  a  distance  of  ten  or  twelve  feet  from  the 
ground,  and  then  passed  over  to  the  steps  on  the  telephone 
pole,  went  up  the  pole  on  the  southeast  side  thereof  until 
he  reached  the  light  wire,  when  he  placed  his  left  foot  on 
the  southwest  step  of  the  pole,  his  left  arm  around  the  pole, 
swung  his  body  around  to  the  west  side  of  the  pole,  caught 


270  APPELLATE  COURT  OF  INDIANA, 

Beaoing:  v.  South  Bend  Electric  Co. — 15  Ind.  App.  261. 

hold  of  the  brace  to  the  cable  seat  above  the  light  wire,  and 
far  enough  out  from  the  pole  so  that  his  arm  was  not  in  con- 
tact therewith,  and  reached  up  with  his  left  hand  to  take 
hold  higher  up  on  the  pole,  when  the  movement  in  some  way 
brought  his  left  arm  in  contact  with  the  light  wire,  and  he 
was  shocked  and  received  the  injuries  complained  of.  The 
appellant  could  have  climbed  the  pole  on  the  opposite  side, 
and  probably  could  have  escaped  contact  with  the  wire,  as  it 
is  shown  there  was  room  enough  for  his  body  to  pass  between 
the  two  wires.  He  did  not  see  that  the  cable  seat  was  at- 
tached to  the  cable  in  any  way.  By  a  careful  examination, 
if  his  eyesight  was  good,  he  might  have  seen  that  the  cable 
was  attached  to  the  cable  seat,  but  the  evidence  is  such  as  to 
warrant  the  jury  in  finding  that  the  appellant  could  not,  by 
a  careful  observation,  distinguish  the  wire,  with  which  the 
cable  was  so  attached  to  the  seat,  from  a  string.  There  was 
evidence  tending  to  show  that  the  light  wire  was  six  or  seven 
years  old,  and  that  the  insulation  upon  it  near  where  it 
was  attached  to  the  telephone  pole  was  so  defective  that 
the  electric  current  carried  over  the  wire  was  permitted  to 
escape  in  such  quantities  as  to  shock  those  passing  the  wire 
in  climbing  the  pole,  who  at  the  time  were  in  any  manner 
connected  with  a  grounded  conductor  of  electricity,  and  that 
this  condition  had  existed  for  two  or  three  months  prior  to 
the  happening  of  the  accident. 

There  are  three  grounds  upon  which  appellees  insist  that 
the  instructions  of  the  court  were  justified.  One  is  the  same 
as  that  urged  against  the  sufficiency  of  the  complaint — ^that 
the  evidence  fails  to  show  a  duty  owing  by  appellees  or  either 
of  them  to  appellant,  requiring  them  to  exercise  care  in  the 
respect  in  which  they  are  charged  with  negligence,  in  that 
the  evidence  affirmatively  shows  that  the  appellant  was  a  tres- 
passer upon  the  pole,  or  at  most  a  bare  licensee.  The  second 
is  that  the  evidence  fails  to  show  that  the  appellees  were 
guilty  of  negligence  proximately  causing  the  injury  com- 
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plained  of.  The  third  is  that  the  appellant's  own  negligence 
proximately  contributed  to  his  injury. 

Many  authorities  are  cited  to  sustain  the  rule  that  the 

owner  or  occupant  of  premises  is  under  no  legal  duty  to  keep 

his  premises  safe  for  those  who  enter  the  same  as 

5.  trespassers  or  bare  licensees.     This  rule  we  fuUy  rec- 
ognize, and  we  agree  with  appellees'  contention  that 

it  matters  not,  in  the  application  of  this  rule  to  this  case, 
whether  the  telephone  pole  in  question  is  to  be  regarded  as 
real  estate  or  personalty.  The  pole  belonged  to  the  tele- 
phone company,  and  if  the  appellant  had  no  right  upon  it, 
or  if  he  went  upon  it  by  mere  permission  of  the  owner,  for  the 
sole  benefit  of  himself  or  his  employer,  and  upon  some  busi- 
ness in  which  the  owner  of  the  pole  had  no  interest,  every 
reason  of  the  rule  would  apply  to  him,  but  we  are  not  con- 
vinced that  the  facts  shown  by  the  evidence  bring  this  case 
within  the  rule  invoked. 

The  uses  to  which  electricity  is  applied  has  filled  the  streets 

of  every  city  in  the  country  with  a  network  of  electric  wires, 

carrying   over   them    electric    currents    of   varying 

6.  powers  and  for  various  purposes.    The  owners  of 
these  utilities  derive  their  right  to  carry  their  wires 

through  such  streets  by  license  from  the  city  in  which  their 
operations  are  carried  on.  By  granting  such  license  to  one, 
the  city  is  not  thereby  precluded  from  granting  a  like  license 
to  others,  and  all  who  so  use  the  public  streets  do  so  upon 
an  equality  of  right,  and  it  seems  but  reasonable  to  assert 
that  such  persons  or  corporations,  accepting  and  using  such 
licenses  from  the  city,  do  so  subject  to  the  right  of  the  serv- 
ants of  each  to  climb  the  poles  belonging  to  the  others,  and 
handle  the  others'  wires,  in  whatever  way  may  be  necessary 
for  their  erection  and  maintenance. 

The  peculiar  nature  of  the  business  that  these  telephone, 
telegraph,  light  and  power  companies  are  engaged  in,  the 
liability  of  their  wires  to  interfere  with  each  other,  and, 
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through  the  mediuiQ  of  each  others'  wires,  to  inflict 
7.  great  damage  to  the  property  of  each  other,  and  to  en- 
danger the  lives  of  their  employes  and  of  their  patrons 
— ^the  public — create  rights,  duties  and  obligations  of  these 
companies,  with  reference  to  each  other,  peculiar  to  the  busi- 
ness. If  telephone  or  telegraph  wires  come  in  contact  with 
each  other  the  usefulness  of  both  is  destroyed  for  the  time. 

■r 

If  the  electric  light  wire  happens  to  come  in  contact  with  the 
wire  of  a  telephone  company,  at  a  point  where  the  light  wire 
is  not  properly  insulated,  the  telephone  wire  will  rob  the 
light  wire  of  its  power,  and  with  it  not  <mly  bum  out  and 
destroy  the  telephone  company's  switchboards,  but  may  kill 
and  injure  its  employes  and  patrons,  so  not  only  both  com- 
panies, but  the  public  as  well,  are  concerned  in  everything 
that  would  tend  to  prevent  such  disaster,  or  remedy  any 
trouble  between  the  wires.  The  mutual  interest  of  the  com- 
panies concerned  and  the  safety  and  protection  of  the  public 
require  that  the  employes  of  each  company  shall  be  accorded 
the  right  to  use  the  others'  poles  and  handle  their  wires 
when  necessary  to  locate  and  remedy  defects  arising  from 
the  crossing  of  each  others'  wires,  and  these  considerations 
would  seem  to  require  each  company  to  exercise  reasonable 
care  to  protect  the  employes  of  the  other  company  so  en- 
gaged. Here  it  appears  that  the  city's  fire  alarm  and  police 
wires  crossed  the  telephone  company's  wires,  running 
through  a  maze  of  them.  The  use  of  these  wires  facilitated 
the  preservation  of  peace  and  good  order  and  the  suppres- 
sion of  fires  within  the  city.  That  they  should  be  kept  con- 
stantly in  good  working  order,  and  any  interference  there- 
with promptly  remedied,  is  important  to  the  protection  of 
the  lives  and  property  of  the  citizens,  and  could  it  be  seri- 
ously maintained  that  the  telephone  company  has  the  right 
to  say  to  the  city,  **Your  employes  shall  not  touch  our  pole 
or  wires.  Fires  may  rage  and  riots  ptogress,  but  if  your 
wires  are  out  of  order,  before  thi?  firemen  can  be  summoned 
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or  the  police  called  out  over  your  wires,  you  must  bide  our 
time  to  remedy  the  defect  1 ' '    We  think  not. 

Appellees  do  not  seriously  question  the  right  of  the  city 
to  use  the  telephone  pole  in  correcting  trouble  upon  its  police 
and  fire  alarm  wires^  but  claim  that  such  right  amounts  to 
nothing  more  than  a  license  by  law,  and  that  the  duties  and 
obligations  of  the  appellees  to  one  who  exercises  such  license 
are  precisely  the  same  as  those  which  would  govern  under  a 
bare  license  or  permission  given  by  the  owner  for  one  to 
enter  his  premises  for  some  purpose  of  the  licensees,  in  which 
the  owner  has  no  interest,  and  cite  as  supporting  this  conten- 
tion, among  other  cases.  Woodruff  v.  Bowen  (1894),  136  Ind. 
431,  22  L.  B.  A.  198,  and  New  Omaha,  etc.,  Light  Co.  v. 
Anderson  (1905),  73  Neb.  84,  102  N.  W.  89.  In  the  case  of 
Woodruff  V.  Bowen,  supra,  a  fireman,  in  the  discharge  of 
his  duty,  entered  upon  defendant's  premises,  to  aid  in  the 
extinguishment  of  a  fire,  and,  owing  to  the  negligence  of  the 
defendant  in  constructing  the  building,  the  walls  collapsed, 
lulling  the  fireman.  It  was  held  that  the  defendant  was 
not  liable ;  that  the  fireman  was  a  mere  licensee  on  the  de- 
fendant's premises,  to  whom  the  defendant  owed  no  duty  in 
respect  to  maintaining  his  premises  in  such  condition  that 
firemen  would  be  reasonably  safe  thereon,  in  putting  out 
fires.  The  case  of  Xew  Omaha,  etc.,  Light  Co.  v.  Anderson, 
'^pray  was  of  a  similar  character.  There  was  an  injury  to  a 
fireman,  while  at  work  at  a  fire,  because  some  of  the  fire 
apparatus,  with  which  the  fireman  was  engaged  at  work, 
came  in  contact  with  one  of  the  defendant's  light  wires. 
Here  the  same  rule  was  applied.  In  other  eases,  this  rule  is 
applied  where  police  officers,  in  the  discharge  of  their  duties, 
(•nter  premises  and  are  injured  by  reason  of  some  dangerous 
obstruction  or  pitfall  thereon.  All  cases  of  this  class,  we 
^k,  are  to  be  distinguished  from  the  case  here. 

Ill  the  case  of  Chicago,  etc,  B.  Co,  v.  Dinius  (1908),  170 
M  222,  231,  the  Supreme  Court  said:  ''The  rule  well 
Vol.  45—18 
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aflfirmed  by  the  authorities  is  that  under  the  law,  a  person  is 
required  to  anticipate  or  foresee  and  guard  against  what  usu- 
ally happens  or  is  likely  to  happen,  but  this  rule  does  not 
require  him  to  anticipate  or  foresee  and  provide  against  that 
which  is  unusual  and  not  likely  to  happen,  or,  in  other  words, 
that  which  is  only  remotely  and  slightly  probable.  •  •  • 
A  wrongdoer  cannot  be  held  responsible  for  a  consequence 
which  is  merely  possible  according  to  occasional  experience, 
but  only  for  a  result  or  consequence  which  is  probable  ac- 
cording to  the  ordinary  and  usual  experience  of  mankind." 
It  is  this  principle,  that  lies  at  the  base  of  the  rule  announced 
in  those  cases,  which  exempts  the  property  owner  from  lia- 
bility for  personal  injuries  to  those  who  on  extraordinary 
occjisions  enter  their  premises  in  the  discharge  of  official 
duties,  but  we  apprehend  that  it  could  not  be  applied  where 
the  conditions  are  such  that  the  party  charged  with  negli- 
gence might  reasonably  have  anticipated  that  the  injury  com- 
plained of,  or  one  of  like  character,  would  result  from  his 
negligent  act.  Here  the  use  of  the  telephone  pole,  by  the 
city's  employes,  charged  with  the  duty  of  keeping  the  city 
wires  in  order,  was  not  an  extraordinary  or  unusual  occur- 
rence, suoh  as  that  which  would  bring  firemen  on  a  property 
owner's  premises  to  extinguish  a  fire,  or  policemen  in  pur- 
suit of  an  offender,  but  it  was  a  matter  of  common  occu'*- 
rence,  something  usual  and  likely  to  occur  in  the  conduct  of 
the  business  of  both  companies  and  the  city.  The  conditions 
were  such  that  the  appellees  were  bound  to  anticipate  that 
employes  of  the  city,  or  of  their  own  or  of  another  telephone 
or  telegraph  company,  would,  in  the  performance  of  duty, 
use  this  pole,  as  appellant  did,  and  that  if  their  wires  were 
not  properly  guarded  said  servants  would  be  liable  to  re- 
ceive injuries  therefrom.  We  think  the  nature  of  the  busi- 
ness conducted  by  the  parties  and  the  conditions  were  such, 
that  an  invitation  to  use  appellees'  poles  was  necessarily  im- 
plied, and  this  use  was  not  for  the  benefit  of  the  party  mak- 
ing use  of  the  invitation  alone,  but  for  the  benefit  of  both 
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parties,  and  a  duty  necessarily  rested  upon  each  company 
maintaining  the  poles  and  wires,  not  only  to  protect  their 
own  employes,  but  the  employes  of  the  city  having  the  right 
to  use  them.  The  duties  and  obligations  of  the  respective 
parties  to  each  other  and  to  their  respective  employes,  in 
this  case,  are  very  analogous  to  those  of  railways  and  other 
common  carriers,  whose  lines  intersect  or  pass  over  premises 
in  which  both  have  rights,  as  illustrated  by  the  cases  of 
Indiana,  etc.,  R.  Co.  v.  Barnhari  (1888),  115  Ind.  399,  and 
Chicago,  etc.,  R.  Co.  v.  Vandenherg  (1905),  164  Ind.  470. 
In  the  case  last  cited  it  is  said :  **  We  have  in  the  complaint 
a  statement  of  facts  going  to  show  that  plaintiff  was  lawfully 
on  the  premises  or  railroad  of  appellant  at  the  time  he  was 
injured.  He  was  there,  not  as  appellajit's  servant,  nor 
merely  at  its  sufferance,  but  in  a  legal  sense  upon  the  invita- 
tion given  through  the  contract  entered  into  between  the  two 
railroad  companies.  Under  these  circumstances,  appellant 
owed  him  a  legal  duty  to  exercise  reasonable  care  to  keep 
all  parts  of  its  road  used  by  his  employer,  under  the  con- 
tract in  question,  in  a  reasonably  safe  condition,  so  as  to 
provide  for  the  protection  of  the  servants  of  said  Chicago 
Junction  Railroad  Company,  while  they  w^ere  at  work  in 
operating  the  train  of  the  latter  over  appellant's  road." 

We  think  the  principle  announced  in  these  cases  should 
govern  here.  It  is  true  that  in  the  case  of  Chicago,  etc.,  R. 
Co.  V.  Vandenberg,  supra,  it  is  said  that  appellee  was  on  the 
premises  of  appellant,  upon  the  invitation  of  appellant,  given 
through  the  contract  between  the  two  companies,  and  in  this 
respect  the  case  at  bar  may  be  distinguished  from  the  case 
referred  to ;  but,  in  the  judgment  of  this  court,  the  circum- 
stances shown  by  the  evidence  heretofore  referred  to,  rela- 
tive to  the  peculiar  character  of  the  business  in  which  the 
parties  were  engaged,  the  relation  of  the  city's  wires  to  ap- 
pellees' wires,  and  the  imperative  necessity,  in  the  successful 
operation  of  all  the  wires,  that  the  employes  of  each  should 
use  the  pole  properly  to  locate  and  remedy  trouble  arising 
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from  crossed  wires,  are  fully  os  effective  to  raise  the  infer- 
(»nee  of  an  invitation  on  the  part  of  appellees  to  the  city's 
servants  as  if  an  in\4tation  were  given  through  the  medium 
of  a  formal  contract  between  the  city  and  the  company. 

It  is  insisted  by  appellees,  that,  inasmuch  as  the  appellant 
avers  in  his  complaint  an  express  invitation  from  the  tele- 
phone company  to  use  the  pole  in  question,  appellant 

8.  is  bound  by  the  averments  in  his  complaint,  and  is  not 
authorized  to  recover  upon  an  implied  invitation  grow- 
ing out  of  the  circumstances  shown.  We  think  there  is  no 
merit  in  this  contention,  and  that  it  is  immaterial  to  appel- 
lant's case  whether  the  duty  of  the  appellees  to  exercise  rea- 
sonable care  to  protect  the  appellant  from  injury  in  climbing 
the  pole  arose  from  an  express  or  implied  invitation.  The 
o\ndence  showed  express  permission  giv«i  by  the  telephone 
company  to  the  city's  employes  to  use  its  poles  whenever 
necessary  to  keep  the  city's  wires  in  order,  and  it  is  argued 
lliat  it  was  under  this  express  permission  that  the  appellant 
acted  in  climbing  the  pole,  and  that  the  permission  was  a  bare 
lic(»nse.  granted  for  the  benefit  of  the  city  alone.  This  con- 
tention does  not  fit  the  facts  disclosed  by  the  evidence.  The 
thing  which  affected  the  city's  wires,  and  which  the  city's 
employes  were  given  permission  to  use  the  poles  to  discover 
and  adjust,  also  affected  the  telephone  company's  lines,  and 
when  appellant  remedied  trouble  on  the  city's  wires  he  like- 
wise remedied  a  trouble  on  the  telephone  company's  wires, 
and  where  there  is  a  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  an  invitation  is  implied 
from  the  permissir)n  given,  as  is  clearly  shown  by  the  authori- 
ties cited  by  appellees.  8  Elliott,  Railroads  (2d  ed.),  1249: 
Plummcr  v.  Dill  (1892),  156  Mass.  426,  31  N.  E.  128,  32 
Am.  St  463;  Hart  v.  Cole  (1892).  156  Mass.  475,  31  N.  E. 
644,  16  L.  R.  A.  557 ;  Benson  v.  Baltimore  Tractian  Co. 
(1893),  77  Md.  535,  26  Atl.  973,  20  L.  R,  A.  714,  39  Am. 
St.  436;  Bennett  v.  Louisville,  etc,  B.  Co.  (1880),  102  11 
S.  577,  26  L.  Ed.  235;   2  Jaggard,  Torts,  p.  896;   Beach, 
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Contrib.  Neg.  (3d  ed.),  §51;  Rink  v.  Lourry  (1906),  38  Ind. 
App.  132.  Whether  the  invitation  is  to  be  implied  from  the 
circumstances  or  from  the  exjwess  permission  given,  the 
rights  and  duties  of  the  parties  are  the  same. 

The  point  is  made  by  appellees,  conceding  that  appellees 
owed  appellant  a  duty  to  exercise  ordinary  care  in  protecting 
him  from  danger  while  engaged  at  work  on  the  pole, 
9.  the  evidence  shows  the  discharge  of  this  duty,  by  pro- 
viding the  steps  upon  the  pole,  which,  had  the  appel- 
lant used,  instead  of  taking  hold  of  the  brace  to  the  cable 
seat,  no  injury  would  have  been  sustained.  The  charge  of 
negligence  made  against  the  light  company  is  that  it  failed 
properly  to  insulate  its  wire  to  prevent  the  escape  of  the 
electric  current,  and  that  by  reason  of  this  negligence  the 
electricity  did  escape  from  its  wires,  and  caused  the  injury 
complained  of.  This  charge  is  not  answered  by  saying  that 
appellant  might  have  pursued  some  other  line  of  conduct 
on  the  occasion  in  question,  and  thereby  have  escaped  injury. 
If  he  might  have  done  so,  the  fact  was  proper  to  consider  on 
the  question  of  contributory  negligence,  but  it  does  not  an- 
swer the  charge  of  negligence  made  against  the  appellees. 
In  order  to  sustain  this  charge,  it  was  not  necessary  that  the 
appellees  should  have  anticipated  the  particular  accident  that 
happened.  It  is  sufficient,  in  this  respect,  if  conditions  were 
negligently  suffered  to  arise  or  continue,  by  the  appellees  or 
either  of  them,  out  of  which  it  might  reasonably  have  been 
anticipated  that  injury  in  some  form  might  follow  to  some 
person,  and  that  the  injury  complained  of  is  the  natural 
and  reasonable  consequence  of  the  negligence.  1  Thompson, 
Negligence  (2d  ed.),  §59;  Evansville,  etc.,  R.  Co.  v.  Bailey 
(1909),  43  Ind.  App.  153,  and  cases  cited. 

To  make  out  the  charge  of  negligence  preferred  against 

the  light  company,  it  was  not  essential  that  appellees  should 

have  anticipated  that  appellant  or  some  one  else  would 

10,  be  shocked  by  a  connection  made  between  its  de- 
fectively insulated  light  wire  and  the  gi-ounded  wire 
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cable.  It  was  sufficient,  in  this  respect,  if  a  grounded  con- 
nection was  likely  to  be  made  between  their  defective  wires 
and  any  conductor  of  electricity  with  which  one  using  the 
pole  might  come  in  contact  and  be  injured.  And  there  was 
ample  evidence  to  justify  the  jury  in  the  conclusion  that  if  an 
electric  light  wire,  situated  as  it  was,  was  not  properly  in- 
sulated some  person  using  the  pole  was  liable  to  be  injured 
on  that  account.  It  is  insisted  that  the  light  company  did 
not  know,  and  so  far  as  the  evidence  was  concerned,  had  no 
means  or  opportunity  of  knowing,  that  there  was  a  metallic 
connection  between  the  cable  and  the  cable  seat.  From  what 
we  have  already  said,  this  was  not  important.  There  was 
evidence  from  which  the  jury  might  have  found  that  the  light 
company  did  know,  or  by  the  exercise  of  such  care  as  the 
circumstances  imposed  upon  it  could  have  known,  that  its 
wire  was  not  properly  insulated  at  the  place  where  persons  in 
climbing  the  pole  were  likely  to  come  in  contact  therewith, 
and  that  its  leaving  it  in  that  condition  was  an  act  of  neg- 
ligence. 

It  is  also  insisted  by  appellees  that,  inasmuch  as  the  com- 
plaint charges  acts  of  joint  and  concurring  negligence  in  the 

two  companies,  proximately  causing  the  injuries  com- 
11.   plained  of,  in  order  to  sustain  his  case  appellant  was 

required  to  establish  the  negligence  of  both  companies, 
and  that  a  failure  of  proof  as  against  either  would  require 
a  verdict  in  favor  of  both,  and  that  the  evidence  is  entirely 
insufficient  to  sustain  the  verdict  against  the  telephone  com- 
pany, for  the  reason  that  it  is  not  shown  that  the  telephone 
company  had  any  knowledge  of  the  metallic  connection  be- 
tween the  telephone  seat  and  the  cable,  or  any  opiwrtunity  of 
knowing  that  there  was  such  connection,  and  that  it  had  no 
opportunity  of  knowing  and  was  not  chargeable  with  notice 
of  any  defect  in  the  insulation  upon  the  electric  wire.  We 
do  not  agree  that  the  conclusion  follows  that  it  is  necessary 
to  appellant's  case  that  the  evidence  shall  show  that  both  de- 
fendants were  guilty  of  negligence  charged  against  each,  and 
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resulting  in  the  appellant's  injury.  There  may  be  several 
proximate  causes  of  a  particular  injury,  some  of  them  inno- 
cent, and  for  which  no  liability  exists  on  the  part  of  any 
one;  others  may  be  the  result  of  tortious  acts  of  one  or 
more.  When  this  is  true,  each  of  the  tort-feasors  is  jointly 
and  severally  liable  for  the  injury  resulting,  and  the  fact 
that  accidental  or  innocent  causes  or  conditions  and  con- 
curring wrongful  acts  of  other  parties  join  to  produce  the 
given  injury-  does  not  affect  the  liability  of  any  one  of  the 
wrongdoera.  Here,  if  the  electric  company  were  guilty  of 
negligence,  which  proximately  contributed  to  appellant's  in- 
jury, the  fact  that  the  attachment  of  the  telephone  com- 
pany's wire  cable  to  the  telephone  seat  concurred  in  pro- 
ducing the  injury,  and  that  for  this  incidental  connection 
the  telephone  company  was  not  guilty  of  negligence,  would 
not  affect  the  liability  of  the  electric  company.  The  con- 
nection between  the  cable  seat  and  the  cable  was  a  mere 
condition,  which  in  and  of  itself  would  have  been  entirely 
harmless.  It  was  a  condition  upon  which  the  electric  light 
company's  negligence  operated  and  produced  the  injury. 

Can  it  be  said  that  there  was  not  sufficient  evidence  to 

carry  to  the  jury  the  question  of  the  telephone  company's 

negligence,  as  charged  ?    There  Avas  ample  evidence  to 

12.  warrant  the  conclusion  that  the  light  wire  was  on  the 
telephone  pole,  with  the  knowledge  and  consent  of  the 
telephone  company,  and  the  jury  might  well  say  that  the 
dose  proximity  of  the  light  wire  to  the  metallic  telephone 
seat  created  a  danger  to  those  who  used  the  pole,  if  a  metallic 
connection  were  made  between  the  grounded  cable  and  this 
cable  seat,  and  that  to  make  such  connection  was  negligence, 
and  therefore  the  question  of  the  telephone  company's  negli- 
gence must  turn  upon  whether  the  evidence  would  have  war- 
ranted the  inference  that  the  wire  connection  between  the 
cable  seat  and  the  cable  was  made  in  the  construction  of  the 
telephone  company's  lint'.  The  t'vidence  showed  that  in 
putting?  up  wire  cables,  such  as  the  one  on  the  telephone 
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company's  liney  in  making  the  connection  between  the  cable 
wires  and  the  cable-box,  it  was  necessary  to  suspend  the 
cable  to  the  cable  seat  while  the  work  was  being  done,  and 
that  this  was  usually  done  by  means  of  what  is  termed  a 
** marline  string."    Here  the  cable  was  found  suspended  to 
the  cable  seat  by  means  of  a  wire,  precisely  as  it  would  have 
])een  by  a  string  while  the  work  of  connecting  the  cable  with 
the  box  was  in  progress,  and  the  jury  might  easily  have  in- 
ferred that  this  wire  was  used  instead  of  a  string  in  doing 
the  work,  and  that  the  persons  who  did  the  work  had  neg- 
lected to  remove  it  on  completing  the  job.     No  other  reason 
for  the  wire  *s  being  there,  as  it  was,  has  been  suggested,  and 
none  other  occurs  to  us.     If  this  was  not  the  way  in  which 
the  wire  became  attached  to  the  cable  and  the  seat,  such  fact 
is  peculiarly  within  the  knowledge  of  the  telphone  company, 
and  if  this  explanation  of  its  presence  is  not  correct,  the  com- 
pany was  called  upon  to  show  it. 

It  is  insisted  by  appellees  that  appellant  was  guilty  of  con- 
tributory negligence  in  ascending  the  pole  on  the  wrong  side, 
and  in  not  observing  that  the  cable  was  attached  to 

13.  the  cable  seat  by  wire.  Whether  the  appellant  wa^- 
guilty  of  contributory  negligence  was  a  question  pe 
ouliarly  for  the  jury,  and  could  only  become  a  question  of 
law  for  the  court  when  the  circumstances  were  such  that  but 
one  inference  oovild  be  drawn  by  reasonable  minds  with  refer- 
ence to  the  appellant's  conduct  upon  the  occasion.  The  ap- 
X)ollant  did  not.  as  a  matter  of  fact,  know  that  the  cable  was 
attached  to  the  cable  scat  by  the  \nre,  and  the  jury  might  well 
have  concluded  that  lie  had  the  right  to  assume  that  no  such 
condition  existed.  That  was  not  the  proper  method  by  which 
the  cable  was  held,  and  when  any  attachment  was  used  tem- 
porarily to  liold  the  cable  in  place,  while  the  wires  were  being 
attached  in  the  box,  it  was  a  string,  not  a  wire.  If  the  ap- 
pellant had  seen  this  wire  from  the  ground,  the  jury  might 
well  have  found  that  its  appearance  justified  the  belief  that 
it  was  a  string,  such  as  was  customarily  used  for  that  pur- 
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pose,  and  tmless  tbe  cable  seat  was  grounded  there  was  no 
more  danger  in  grasping  the  brace  thereto  than  there 
was  in  grasping  the  steps;  and  as  to  ascending  the  pole 
on  one  side  rather  than  the  other,  it  was  a  question  more 
of  convenience  than  of  safetv.  The  wires  were  on  both  sides 
of  the  pole  and  the  jury  might  well  have  believed  that  a 
person  ascending  the  pole  on  either  side  was  liable  to  touch 
a  wire,  and  clearly  a  question  of  appellant's  negligence  in 
the  matter  was,  under  the  facts  disclosed,  for  the  jury. 

The  judgment  of  the  court  below  is  reversed,  with  instruc- 
tions to  grant  a  new  trial,  with  leave  to  the  parties  to  amend 
their  pleadings. 


Dodge,  Executrix,  v.  Lake  Shore  and  Michigan 
Southern  Railway  Company. 

[No.  6.«M)0.    Filed  February  3,  1910.] 

1.  JuDOM£NT. — CoMts. — finality, — A  judgment  ordering  that  "all 
costs  after  November  7,  1893,  be  and  the  sume  arc  liereby  taxed 
to**  plaintiflTs  decedent,  is  complete  and  flnal.    p.  '2KI 

2.  Costs. — lufanib. — \€xi  Friendn. — Next  friends  are  liable  for 
the  costs  of  actions  unsuccessfully  prosecuted  in  their  names  on 
behalf  of  minors,    p.  283. 

;i  Costs. — Appeal, — Judgmeiit, — ^A  judgment  of  the  trial  court  that 
decedent  be  taxed  with  all  costs  accruing  after  a  named  date  in- 
cludes the  cost  of  a  reversal  in  the  Supreme  Court  aftrr  such 
date.    p.  283. 

4.  Decedents'  Estates. — Claims, — 'Theory  of  the  Case." — The 
"theory  of  the  case"  doctrine  does  not  apply  to  claims  against 
decedents'  estates,    p.  283. 

5.  Costs. — Payment. — Dffetise  of, — Appeal. — Re  vernal, — The  pay- 
ment of  a  judgment  for  costs  bars  another  action  therefor,  and 
Judgment  can  be  reversed  lawfully,  on  appeal,  only  for  substan- 
tial errors,    p.  283. 

6.  Ittferest. — Judgment, — Rewittitvr.—  W^ere  a  party  relies  upon 
a  Judgment  of  a  certain  date  as  the  foundation  of  its  claim,  it 
should  be  allowed  interest  only  from  such  date ;  and  an  excessive 
allowance  may  be  ordered  remitted  on  appeal,  or  a  new  trial  may 
be  granted,    p.  283. 
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Dodge  V,  Lake  Shore,  etc.,  R.  Ck). — 15  Ind.  App.  281. 

From  Elkhart  Circuit  Court;  Anthony  Deahly  Special 
Judge. 

Action  by  Lake  Shore  and  Michigan  Southern  Railway 
Company  against  Nancy  E.  Dodge,  as  executrix  of  the  will 
of  Henry  C.  Dodge,  deceased.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed  conditionally. 

John  M,  Van  Fleet,  for  appellant. 

Charles  W,  Miller,  James  8,  Drake  and  Schuyler  C.  Huh- 
bell,  for  appellee. 

Rosy,  J. — ^Appellant's  decedent  filed  his  written  consent 
to  act  as  and  become  the  next  friend  of  a  minor  plaintiff  in 
an  action  against  the  appellee.  Such  proceedings  were  had 
therein  as  resulted  in  a  judgment  against  appellee  in  the  trial 
court,  which  was  reversed  by  the  Supreme  Court,  and  judg- 
ment ordered  for  appellee  on  the  answers  to  interrogatories. 
Lake  Shore,  etc,  R,  Go.  v.  Peterson   (1896)   144  Ind.  214. 

The  judgment  of  the  Supreme  Court  provided  that  appel- 
lee recover  its  costs,  taxed  at  $260,  of  which  sum  $43.25  was 
paid  by  decedent.  After  said  cause  was  remanded,  the  trial 
court,  in  accordance  with  the  mandate  of  the  Supreme  Court, 
rendered  judgment  that  the  plaintiff  take  nothing  from  the 
defendant,  and  by  agreement  a  motion  to  tax  costs  was  con- 
tinued. Subsequently  the  parties  appeared,  and  the  court 
made  an  entry  as  follows :  *  *  It  is  thereupon  ordered  by  the 
court  that  all  costs  in  this  behalf  accruing  prior  to  November 
7,  1893,  be  and  the  same  are  hereby  taxed  to  Peter  Johnson, 
who  was  the  next  friend  to  the  plaintiff,  to  that  date,  and  that 
all  costs  after  November  7,  1893,  be  and  the  same  are  hereby 
taxed  to  Henry  C.  Dodge,  next  friend  to  the  plaintiff  after 
said  date.*'  The  costs  taxed  in  favor  of  the  claimant  herein 
which  accrued  in  said  cause  after  November  7,  1893,  were 
taxed  at  $461.85,  which  said  costs  consisted  of  the  costs  of 
the  Supreme  Court  hereinbefore  mentioned,  including  the 
$260  mentioned  in  the  judgment  of  reversal  by  the  Supreme 
Court,  less  $43.25  paid  by  decedent  in  his  lifetime. 
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The  appellant  contends  that  the  record  does  not  show  a 

judgment  against  her  decedent  for  costs.     The  language  of 

the  record  in  its  entirety  leaves  nothing  for  further 

1.  consideration,  and  must  therefore  be  regarded  as  a 
final  judgment.     State,  ex  rel,,  v.  Lung  (1907),  168 

Ind.  553. 
The  appellant's  objections  are  formal.    By  the  express 
terms  of  the  statute  decedent  was  responsible  for  the 

2.  costs  of  the  action.  §257  Burns  1908,  §256  R.  S.  1881. 
See  ^Vhittem  v.  State  (1871),  36  Ind.  196. 

The  amount  of  the  judgment  for  costs  rendered  by  the  Su- 
preme Court  was  included  in  the  judgment  thus  rendered 
by  the  circuit  court.     Such  action  could  in  nowise  va- 

3.  cate  or  discharge  the  judgment  of  the  Supreme  Court, 
but  inasmuch  as  the  ** theory  of  the  case''  doctrine 
does  not  apply  to  claims  against  decedents'  estates 

4.  (Stanley's  Estate  v.  Pence  [1903],  160  Ind.  636), 
and  as  the  payment  of  this  claim  will  be  a  complete 
bar  to  any  future  recovery,  it  is  not  apparent  that 

5.  appellant  is  in  anywise  harmed,  and  it  is  only  for  sub- 
stantial error  that  judgments  can  lawfully  be  reversed. 

g§407,  700  Bums  1908,  §§398,  658  R.  S.  1881. 

Appellee  expresses  a  willinjniess  to  remit  so  much  of  its 

judgment  as  the  court  may  find  excessive.    It  relies  upon  a 

judgment  rendered  January  11,  1897,  and  cannot  con- 

6.  sequently  claim  interest  from  an  earlier  date.  The 
judgment  is  therefore  affirmed,  if  all  interest  except 

that  accruing  after  Janunry  11,  1897.  is  remitted,  otherwise 
it  is  reversed  and  remanded  for  a  new  trial,  and  costs  of  this 
appeal  are  taxed  to  the  appellee. 
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Boos  V.  SlEGMXJND  ITT  AL. 

[No.  t>.tS35.     Filed  February  3.  1910.J 

1.  HrEBA2n>  A2^D  Wi*E. — Ft^MduICMt  CoHveyattces, — Payment  of 
Debts, — lH9olvcttcy. — Prefcrtricei. — A  couveyaiice  made  by  an  in- 
ac^vent  husband  to  his  ^ife  iu  payiueut  of  a  debt  is  not  neces- 
sarily fraudulent  as  to  creditors,  though  such  conveyance  operates 
as  a  prefereui'e  in  her  favor,    p.  2S5. 

2.  Tbial. — i<]rccial  Findings, — Cofic/fi^rJOfi^  of  Laic. — Questioning 
Corrc'lnf^st:  of, — Setr  Trial, — The  correctness  of  conclusions  of 
law  upon  a  special  finding  of  facts  can  be  raised  by  exceptions  to 
such  conclusions,  but  not  by  a  motion  for  a  new  trial,    p.  285. 

3.  Appeaj* — ^V€igh^ng  Evidence, — Parties. — Examinatkm  of.  Be- 
fore Trial. — X  judgment  for  defeud:int  will  not  be  disturbed  on 
ap]>eal  because  bis  erideuce  at  the  trial  was  inconsistent  with  his 
testimony  on  his  examination  before  tri&l.    p.  285. 

From  Wabash  Circuit  Court;   -1.  II.  Plummer,  Judge. 

Suit  by  Jacob  Boos  against  John  F.  J.  Sieginund  and  an- 
other. From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed, 

Bowers  dr  Feightner,  for  appellant. 
C,  W,  Watkins,  for  appellees. 

Myers,  C.  J. — The  appellant  instituted  this  suit  aigainst 
the  appellees  to  recover  an  indebtedness  on  account  of  a 
certain  contract,  and  to  set  aside  a  conveyance  of  certain  real 
estate,  made  by  appellee  John  P.  J.  Siegmund  to  his  co- 
appellce  Martha  C.  Siegmund.  his  wife,  as  having  been  made 
to  defraud  his  creditors.  The  issue  upon  the  alleged  debt  to 
the  appellant  was  tried  by  a  jury,  and  a  verdict  for  a  certain 
amount  was  returned  in  his  favor  against  John  F.  J.  Sieg- 
mund. Concerning  the  correctncas  of  the  verdict  no  question 
is  raised.  Afterward,  the  issues  relating  to  the  alleged 
fraudulent  conveyance  were  submitted  to  the  court  for  trial, 
and.  upon  the  request  of  the  parties,  a  special  findiner  of  facts, 
\rith  conclusions  of  law  thereon,  was  rendered. 

No  exception  was  taken  to  the  conclusions  of  law.  or  to 
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any  one  of  them,  but  the  appellant  moved  unsuccessfully  for 
a  new  trial,  and  the  overruling  of  that  motion  is  the  only 
matter  which  the  appellant  has  sought  to  present  here,  upon 
the  alleged  grounds  that  the  special  finding  of  facts  was  not 
sustained  by  sufficient  evidence  and  was  contrary  to  law. 

The  theory  of  the  finding  of  facts  was  in  agreement  with 
that  of  the  defense  pleaded,  to  the  effect  that  the  convey- 
ance in  question  was  not  made  by  way  of  the  execu- 

1.  tion  of  a  trust  in  favor  of  the  grantee,  but  was  made 
in  payment  of  an  indebtedness  of  the  insolvent  hus- 
band to  his   wife   in   preference   to   his   other    creditors. 
Schreeder  v.  Werry  (1905),  35  Ind.  App.  84;  State  Bank  v. 
Backus  (1903),  160  Ind.  682. 

The  argument  for  the  appellant  largely  consists  in  a  con- 
tention that  the  conclusions  of  law  stated  by  the  court  upon 
the  facts  specially  found  were  erroneous.     Such  error 

2.  if  any,  could  be  presented  here  only  under  exceptions 
duly  taken  in  the  court  below  to  such  conclusions,  but 

not  under  the  motion  for  a  new  trial. 

The  findings,  so  far  as  they  are  assailed  as  being  unsup- 
ported by  the  evidence,  were,  as  pointed  out  by  the  appel- 
lant, rendered  upon  evidence  furnished  by  the  testi- 

3.  mony  of  the  appellees,  partly  upon  their  examination 
before  the  trial  and  partly  in  presence  of  the  court 

npon  the  trial.  If  there  was  want  of  accord  between  their 
Htatements  as  witnesses  at  these  different  times,  such  dis- 
crepancy was  a  matter  for  the  consideration  of  the  trial 
court,  the  only  question  before  us  being,  whether  there  was 
evidence  upon  which,  if  believed,  the  court  below  properly 
could  find  the  facts  as  stated  in  the  special  findings.  A 
careful  reading  of  the  evidence  as  set  forth  in  appellant's 
brief  discloses  such  basis  for  the  findings,  as  stated  by  the 
court,  that  we  cannot  interfere. 
Judgment  affirmed. 
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City  of  Fort  Wayne  r.  Haruoan — 15  Ind.  App.  286. 


Cmr  OF  Fort  Wayxe  v.  Merriman, 
Admi  xistrator. 

[So.  6.tGb.     Filed  February  3,  1910. J 

1.  Xboucexcf. — Dcfcvfirc  BrM'ics. — Iltinicipal  Corporaiions. — /'<•- 
deJiinansi. — A  city  owes  no  duty  to  a  person  injured  by  reason  of 
a  defectiTe  bridge,  unless  sueb  person  was  nsing  such  bridge  for 
a  proper  puriMse.     p.  ti^S. 

2.  Negligence. —  Projrimaie  CauJte, —  Circumstantial  Evidetice. — A 
city  is  not  liable  for  injuries  sustained  because  of  a  defective 
bridge  unles.*?  snrh  nes:ligeuce  was  the  proximate  cause  of  the  in- 
jury, but  such  negligence  and  proximate  cause  of  the  Injury  sus- 
tained may  be  established  by  circxunstantlal  evidence,    p.  288. 

3.  Xegugexce. — Cities. — Btidges. — Evidence. — ^Mere  evidence  that 
a  bridge  bi?Ionging  to  a  city  was  protected  by  a  defective  guard- 
rail, that  tlie  plaiiitifTs  decedent  was  found  dead  under  the  bridge, 
and  that  the  rail  showe«l  that  she  had  fallen  over  at  such  point 
is  not  sufficient  to  establish  a  liability  against  such  city.    p.  2S9. 

From  Allen  Circuit  Court;  E.  O'Rourke,  Judge. 

Action  by  Eli  ^lerriman,  as  administrator  of  the  estate  of 
Mar>  Lj'ons,  deceased,  against  the  city  of  Port  Wayne. 
From  a  judgment  on  a  verdict  for  plaintiff  for  $1,000,  de- 
fendant appeals.    Reversed, 

Guy  Colerick,  for  appellant. 
Emrick  &  Emrick,  for  appellee. 

Rabb,  J. — Appellee's  decedent  was  killed  within  the  city 
limits  of  Fort  Wayne,  by  a  fall  from  a  bridge  which  forms 
a  part  of  one  of  the  city  streets,  where  it  crosses  the 
Saint  Mary  river.  This  action  was  brought  by  appellee,  as 
administrator  of  her  estate,  for  the  use  and  benefit  of  an 
alleged  dependent  child  of  the  intestate,  to  recover  for  her 
death,  which  is  charged  to  have  resulted  from  negligence  on 
the  part  of  the  city. 

Issues  were  formed,  and  a  jury  trial  had,  resulting  in  a 
verdict  in  favor  of  appellee.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  .iudgnient  was  rendered  in  appellee's 
favor    upon    the   vordict.     A    reversal    is    oskcd    upon    the 
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ground,  among  other  thiogs,  that  the  evidence  is  insufficient 
to  sustain  the  verdict. 

The  appellant  has  brought  to  our  aid  in  the  decision  of 
this  appeal  an  able  and  carefully  prepared  brief,  but  from 
some  cause  appellee  has  failed  to  present  us  with  a  brief, 
and  we  are  left  to  gather,  as  best  we  may,  the  theory  upon 
which  the  appellee  claims  the  evidence,  which  is  practically 
without  material  conflict,  makes  out  his  case. 

The  bridge  from  which  the  decedent  fell  crosses  the  river 
from  north  to  south,  and  the  west  side  thereof,  for  the 
accommodation  of  pedestrians,  is  provided  with  a  walk  five 
feet  in  width,  with  a  plank  floor,  the  outside  guarded  by  an 
iron  railing  consisting  of  two  iron  tubes,  the  upper  one  two 
inches  in  diameter,  and  three  feet,  three  inches  from  the 
floor,  and  the  lower  one  about  one  and  one-half  inches  in 
diameter,  and  about  half  way  between  the  upper  rail  and 
the  floor.  These  are  supported  by  iron  posts  fastened  to  the 
floor,  and  are  attached  to  the  posts  by  means  of  threaded 
holes  in  the  posts  into  which  the  threaded  ends  of  the  tubes 
are  screwed.  The  negligence  relied  upon  to  charge  the  city 
with  liability  for  decedent's  death,  is  its  failure  to  exer- 
cise ordinary  care  to  maintain  the  bridge  in  a  safe  condition 
for  public  travel,  in  that  it  permitted  one  end  of  one  of  the 
upper  guard-rails  to  become  so  much  out  of  repair  that  it 
came  loose  from  the  post  supporting  it,  by  reason  of  which, 
the  decedent,  while  crossing  the  bridge  in  the  darkness  of 
the  night  and  coming  in  contact  with  the  rail,  it  gave  way 
and  she  was  precipitated  to  the  ground  below,  her  death 
resulting. 

It  appears  from  the  evidence  that  about  11  o'clock  on  the 
night  the  woman  was  killed,  she  and  a  male  companion  were 
seen  on  the  street  together  some  distance  from  the  bridge, 
going  in  the  direction  of  it.  A  very  short  time  afterwards 
the  woman  and  her  companion  were  discovered  under  the 
bridge,  the  woman  in  a  dying  condition,  and  her  companion 
badly  injured.    One  end  of  the  upper  rail  of  the  bridge,  im- 
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mediately  over  where  the  woman  ky,  was  detached  from  the 
post,  and  the  detached  end  hung  down  about  eighteen  incheB. 
Her  companion  was  standing  near  where  she  was  lying. 
There  was  evidence  that  this  rail  was  loose  in  the  socket,  and 
would  come  out,  and  that  this  condition  of  affairs  had  existed 
for  a  sufficient  length  of  time  to  enable  the  city  to  learn  of 
the  defect  and  repair  it.  The  evidence  shows  that  while  it 
was  night,  it  was  not  so  dark  but  that  persons  of  normal  eye- 
sight, crossing  the  bridge,  could  see  the  walk.  There  is  not 
a  word  of  explanation  from  any  source  as  to  how  the  accident 
happened.  The  woman's  companion  testified  as  a  witness  at 
the  trial  of  the  case,  but  claimed  that  his  memory  was  so  im- 
paired by  his  injuries  that  he  was  not  able  to  recall  anything 
that  happened  at  that  time. 

From  these  meagre  circumstances,  could  the  jury  properly 

infer  all  the  facts  essential  to  create  a  liability  on  the  part 

of  the  city  for  the  woman's  death?    The  only  negli- 

1.  gence  chargeable  to  the  city  was  with  reference  to  the 
loose  rail,  and  to  render  the  city  liable  the  plaintiff 

must  show  something  more  than  that  the  city  was  negligent 
in  failing  to  keep  the  rail  in  good  repair,  and  that  the  wo- 
man fell  off  of  the  bridge  and  was  killed.  It  must  also  appear 
that  at  the  time  of  the  injury,  the  woman  was  using  the 
bridge  for  the  purpose  of  ordinary  travel ;  otherwise  appel- 
lant owed  her  no  duty.  Board,  etc,  v.  Chipps  (1892),  131 
Ind.  56,  16  L.  R.  A.  228 ;  Bucher  v.  City  of  South  Bend 
(1898),  20  Ind.  App.  177. 

It  must  also  appear  that  the  injury  was  proximately  caused 

by  the  negligence  complained  of.     It  is  true  that  both  of 

these  facts  may  be  established  by  circumstantial  evi- 

2.  dence,  but  the  circumstances  must  be  of  such  a  charac- 
ter as  to  invite  inference,  and  not  leave  it  a  matter  of 

mere  guess,  suspicion  or  conjecture. 

It  is  self-evident  that  the  loose  rail  was  not  an  active  agent 
to  produce  the  injury  which  resulted  in  decedent's  death.    It 
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did  not  throw  the  decedent  and  her  companion  from 
3.    the  bridge.     The  most  that  could  be  claimed  in  that 
respect  was  that  it  failed  to  prevent  her  from  falling, 
when  some  force  brought  her  body  against  it.     Some  move- 
ment made  by  the  persons  themselves  caused  the  fall  from 
the  bridge,  and  the  movement  that  brought  them  against  the 
defective  rail,  and  threw  them  from  the  bridge,  was  clearly 
not  a  movement  in  the  direction  of  either  end  of  the  bridge. 
And  while  the  defective  rail  was  out  of  place  and  down  at 
one  end,  it  still  would  present  some  obstacle  to  prevent  a 
person  from  falling  off  of  the  bridge,  and  the  decedent  could 
not  have  fallen  had  not  soine  force  impelled  her  against  the 
rail.    There  is  no  fact  shown  in  evidence  from  which  the 
jury  could  infer  that  she  stumbled  and  fell  against  the  rail  of 
the  bridge,  or  that  she  could  have  been  crowded  against  it 
by  a  passing  throng  of  travelers.     So  far  as  the  evidence 
shows,  she  and  her  companion  were  alone  on  the  bridge  at 
the  time.    The  circumstances  shown,  while  they  justify  the 
inference  that  the  decedent  fell  from  the  bridge,  and  fell 
over  the  defective  rail,  do  not  invite  the  inference  that  the 
defective  rail  was  the  proximate  cause  of  the  injury.    What 
caused  the  woman  to  fall  from  the  bridge  is  left  by  the  evi- 
dence in  profound  mystery,  and  can  only  be  a  subject  for 
speculation  and  conjecture.     The  court  should  have  directed 
a  verdict  for  defendant. 

Judgment  of  the  court  below  reversed,  with  instructions 
for  a  new  trial. 
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Elliott  et  al.  v.  Atkinson  et  al. 

[No.  6,606.    Filed  February  4,  1910.] 

1.  Husband  and  Wife. — Wife*8  Right  to  Contract. — A  married 
woman  may  contract  to  care  for  the  children  of  another,  not  a 
member  of  her  husband's  family,  and  enforce  payment  therefor 
In  her  own  name.    p.  292. 

2.  HusBAN^D  AND  WiFE. — Cofitracts  of  Wife, — Caring  for  Infants, — 
Fraudulent  Conveyances. — ^A  married  woman  who  contracts  to 
care  for  another  i)erson'8  children  has  the  right  to  the  compen- 
sation therefor;  and  land  purchased  with  the  money  so  received 
cannot  be  taken  In  payment  of  the  debts  of  her  insolvent  husband 
p.  292. 

From  Carroll  Circuit  Court;  James  P.  Wason,  Judge. 

Suit  by  Almon  D.  Elliott  and  another  against  David  At- 
kinson and  another.  From  a  judgment  for  defendants, 
plaintiffs  appeal     Affirmed. 

J.  Walter  Wilstack,  L.  D.  Boyd,  G.  W.  Julien  and  0.  E. 
Brumbaugh,  for  appellants. 
Joh7i  W.  Strawn  and  Robert  C.  Pollard,  for  appellees. 

CoMSTOCK,  J. — Appellants,  plaintiffs  below  and  creditors 
of  appellee  David  Atkinson,  brought  this  suit  against  ap- 
pellees to  set  aside  an  alleged  fraudulent  conveyance  to  ap- 
pellee Belle  Atkinson  of  certain  described  real  estate,  on  the 
ground  that  the  consideration  for  said  conveyance  was  paid 
for  with  the  money  of  appellee  David  Atkinson,  and  that 
Belle  Atkinson  paid  no  consideration  therefor.  It  is  asked 
that  said  real  estate  be  sold,  and  the  proceeds  applied  to  the 
payment  and  satisfaction  of  appellants'  claim  against  David 
Atkinson. 

Upon  issues  joined  the  cause  was  tried  by  the  court,  result- 
ing in  a  judgment  in  favor  of  appellees,  and  against  appel- 
lants for  costs.  Appellants'  motion  for  a  new  trial  was  over- 
ruled. The  controlling  question  is  whether  the  consideration 
for  the  conveyance  of  the  real  estate  in  controversy  was  paid 
by  appellee  Belle  Atkinson  with  her  own  money,  or  whether 
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the  consideration  was  paid  with  money  which  belonged  to 
appellee  David  Atkinson. 

The  evidence  shows,  without  conflict,  that  in  the  year  1894 
the  appellees  were  husband  and  wife,  keeping  house  and  liv- 
ing together,  the  husband  furnishing  the  usual  provisions, 
and  that  they  **have  ever  since  maintained  said  relation.'* 
In  1894  or  1895  Frank  Cochran  was  a  widower  and  the  father 
of  two  children,  one  six  months  old  and  the  other  two  years 
old.  Appellee  Belle  Atkinson  was  a  cousin  of  Cochran 's  de- 
ceased wife,  and  in  no  other  way  was  she  or  her  husband  re- 
lated to  him.  According  to  the  testimony  of  Cochran  and 
Belle  Atkinson,  and  such  testimony  is  without  contradiction, 
the  latter  took  these  children  to  care  for  and  support  them. 
They  lived  with  appellees  and  were  treated  as  members  of  the 
family,  and  at  the  commencement  of  this  suit  were  still  with 
appellees.  There  was  no  express  contract  at  the  time  the 
children  were  taken  into  the  home  of  the  Atkinsons  as  to  com- 
pensation for  their  care,  but  Cochran,  **of  his  own  free  will,** 
paid  to  Belle  Atkinson  in  1901,  $150;  in  1902,  $400;  in 
1903,  $300 ;  in  March,  1904,  $400 ;  and  in  November,  1904, 
$'200,  as  compensation  for  said  services.  The  money  was  de- 
livered to  her.  *'I  gave  the  money  to  Mrs.  Atkinson,*'  is  the 
laEguage  of  Mr.  Cochran.  All  the  money,  except  $200  paid 
in  November,  was  deposited  in  the  bank  to  her  credit.  In 
19(34,  acting  as  agent  for  his  wife,  David  Atkinson  bought  the 
real  estate  in  question,  and  the  deed  was  executed  to  her  as 
grantee,  and  she  paid  for  said  real  estate  $475  out  of  the 
money  received  by  her  from  Cochran.  At  the  time  of  said 
purchase,  David  Atkinson  was  insolvent.  During  the  years 
Belle  Atkinson  eared  for  the  children  she  had  received  more 
than  $1,000  as  the  result  of  her  thrift  and  industry.  When 
the  property  in  question  was  purchased,  the  wife  did  not 
know  that  her  husband  was  in  debt,  and  had  no  intention  to 
defraud  his  creditors.  There  is  no  direct  evidence  whether 
the  original  arrangement  for  tha  care  of  the  children  was 
with  the  husband  or  the  wife.     But,  under  the  circumstances, 
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the  age  of  the  children  being  such  as  to  call  for  the  help 
of  one  especiaUy  fitted  to  take  the  place  of  a  mother,  would 
indicate  that  the  arrangement  was  made  with  the  wife. 
"The  earnings  and  profits  of  any  married  woman,  accruing 
from  her  trade,  business,  services  or  labor,  other  than  labor 
for  her  husband  or  family,  shall  be  her  sole  and  separate 
property/'    §7867  Bums  1908,  §5130  R.  S.  1881. 

A  married  woman  may  lawfully  contract  to  furnish  board 

and  perform  services  in  caring  for  persons  other  than  her 

husband  or  family,  and  may  lawfully  charge  therefor 

1.  and  enforce  payment  in  her  own  name.    Hamilton  v. 
Estate  of  Hamilton  (1901),  26  Ind.  App.  114;  Wasem 

V.  Kaben  (1910),  ante,  221. 

The  services  rendered  in  this  case  were  rendered  to  one  to 

whom  Belle  Atkinson  owed  no  duty.     The  care  required  for 

these  motherless  children  and  received  by  them  at  her 

2.  hands  was  peculiarly  within  the  offices  of  a  woman. 
They  were  not  services  she  owed  her  husband  or  his 

family.  While  she  **  eared  for  and  acted  as  a  mother  to  these 
children,"  the  faots  do  not  bring  the  case  within  the  rule, 
that  where  a  wife  performs  services  for  a  third  person,  at  th(» 
time  a  member  of  her  husband's  family,  and  as  a  part  of  her 
household  work,  the  compensation  therefor  belongs  to  the 
husband.  These  services  were  rendered  for  the  father  and 
paid  for  by  him.  They  were  paid  to  Belle  Atkinson,  and. 
under  the  law,  the  proceeds  were  and  ought  to  have  been 
her  own. 
Judgment  affirmed. 
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Campbell  et  al,  v.  Brackbtt  et  al. 

[No.  6.745.    Filed  February  4,  1910.] 

1.  Appeal. — Briefc. — Waiver. — Points  not  discussed  are  waived, 
p.  294. 

2.  iRjuwcnoN. — Taxpayei's. — Void  Payments  by  Towns, — Failure 
to  File  Claim  for  Statutory  Time. — Complaint. — ^A  complaint  by 
taxpayers  of  a  town  alleging  that  the  town  board  unlawfully  al- 
lowed to  defendant  claimant  $400  for  legal  services,  that  no  claim 
therefor  was  filed  five  days  before  the  session  of  the  board  at 
which  it  was  allowed,  that  such  allowance  was  deposited  In  de- 
fendant bank,  and  praying  that  the  bank  be  enjoined  from  paying 
such  money  to  claimant  and  that  it  be  ordered  to  return  same  to 
the  town,  is  sufficient,    p.  204. 

3.  Municipal  CkjRPORATioNS. —  Toivns, —  Statutory  Methods  of 
Action. — Boards  of  trustees  of  towns  can  perform  their  acts  only 
in  the  statutory  way.    p.  296. 

4.  MuTTiciPAL  CoBPORATTONB. — Acts, — Validity. — ^Acts  of  a  town  per- 
formed in  direct  violation  of  a  statute  are  void.    p.  296. 

fi.  MuiaciPAL  Corporations. — Void  Payments. — Recovery. — Injunc- 
tion,— ^Void  pajmients  made  by  a  town  do  not  become  the  property 
of  the  persons  receiving  them,  and  may  be  recovered  by  the  tax- 
payers by  injunction,  or  any  other  appropriate  proceeding,    p.  296. 

ii.  Municipal  CJorpohations. — Violation  of  Statute. — Oood  Faith. — 
That  a  town  board  acted  in  good  faith  in  making  a  payment  in 
violation  of  the  law  constitutes  no  defense  for  such  act.    p.  297. 

Prom  Fulton  Circuit  Court ;  8.  N.  Stevens,  Special  Judge. 

Suit  by  Lyman  M,  Brackett  and  others  against  Charles  C. 
Campbell  and  another.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.     Affirmed. 

7.  Conner  and  Charles  C.  Camphell,  in  pro  per.,  for  appel- 
lants. 
/.  H.  Bibler  and  Holnian  &  Stepheyison,  for  appellees. 

Hadley.  J. — ^Appellees,  as  resident  taxpayers,  instituted 
this  suit  to  enjoin  appellant  Campbell  from  drawing  from  ap- 
pellant bank,  and  to  enjoin  appellant  bank  from  paying  to 
Campbell,  the  sum  of  $400,  which  appellees  averred  had  been 
wrongfully  allowed  and  paid  to  appellant  Campbell  by  the 
town  of  Rochester,  and  by  him  deposited  in  appellant  bank. 
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Appellant  Campbell  demurred  to  the  complaint.  This  de- 
murrer was  overruled.  Campbell  then  filed  an  answer,  to 
which  appellees  demurred,  which  demurrer  was  sustained. 
Appellant  bank  answered  that  it  had  the  money  which  had 
been  received  and  deposited  to  Campbell's  credit  on  Decem- 
ber 13,  1905,  by  a  check  drawn  by  the  town  treasurer  on  De- 
cember 12,  1905,  in  favor  of  Campbell.  Appellant  Campbell 
refused  to  plead  further,  and  a  decree  was  entered  enjoining 
him  from  drawing  or  receiving,  and  the  bank  from  paying 
to  him,  said  money,  and  ordering  said  bank  to  return  the 
money  to  the  town. 

The  only  questions  presented  are  the  overruling  of  appel- 
lant Canipbeirs  demurrer,  for  want  of  facts,  to  the  com- 
plaint, and  sustaining  appellees'  demurrer  for 'want  of 

1.  facts  to   Campbell's  answer.     Other  errors  are   as- 
signed, but  are  waived  by  failure  to  discuss  or  present 

them  in  the  briefs. 

The  complaint  is  grounded  upon  the  alleged  void  action 
of  the  town  board  in  allowing  the  claim  upon  which  the 
money  was  paid.  The  bases  of  this  charge  are  twofold :  (1 ) 
That  the  claim  was  founded  upon  a  void  contract,  having 
been  made  with  an  officer  of  the  town;  (2)  that  the  claim 
was  allowed  without  its  being  itemized,  verified  and  filed  five 
days  prior  to  its  allowance. 

In  our  view  of  the  case,  it  is  unnecessary'  to  consider  the 

first  ground,  and,  for  the  purpose  of  this  case,  the  averments 

in  regard  thereto  may  be  considered  as  surplusage. 

2.  The  averments  as  to  the  second  ground  are  to  the  eflfect 
that  said  Campbell  was  appointed  attorney  for  the 

towTi  on  May  21,  1905,  for  one  year,  at  a  salary  of  $200  per 
year,  and  extra  compensation  for  all  cases  taken  to  the  Su- 
preme or  Appellate  Courts ;  that  the  present  officers  of  the 
board  are  soon  to  go  out  of  office;  that  on  the  night  of  De- 
cember 12, 1905,  after  the  citizens  of  the  town,  in  attendance 
upon  the  meeting  of  the  board  on  that  evening,  had  departed, 
said  board  made  an  allowance  to  Campbell  for  the  sum  of 
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$iOO,  without  said  CampbeH's  having  filed  an  itemized  and 
verified  claim  therefor  five  days  previously,  but  upon  a  claim 
filed  on  that  night  and  at  no  other  time,  as  follows : 

"Corporation  of  Rochester,  Indiana.  To  C.  C.  Camp- 
bell, Dr.  To  legal  services  in  the  case  of  Town  of 
Roche^er  v.  The  Rochester  Electric  Light  Company 
and  two  cases  of  Rochester  Electric  Light,  Heat  and 
Power  Company  v.  Town,  $400. ' ' 

That  thereupon  the  clerk  issued  to  him  a  warrant  of  said 
town  to  the  treasurer  thereof,  who  in  turn  gave  Campbell  a 
check  on  appellant  bank  for  the  same  in  said  amount ;  that 
said  money  is  now  on  deposit  in  said  bank,  subject  to  the 
check  of  said  Campbell ;  'that  Campbell  has  no  property  sub- 
ject to  execution  out  of  which  any  judgment  for  said  money 
can  be  satisfied,  and  unless  the  withdrawal  or  payment  of 
said  sum  by  or  to  said  Campbell  be  enjoined  the  money  will 
be  lost  to  said  town.  Prayer  for  injunction  and  return  of 
the  money. 

Section  237  of  an  act  concerning  municipal  corporations 
(Acts  1905,  p.  219,  §8891  Burns  1908)  reads  as  follows :  ''It 
shall  be  unlawful  for  the  common  council  of  any  city  or  the 
board  of  trustees  of  any  town,  or  any  officer  or  board  of 
either  of  such  corporations,  to  allow  any  claim  against  such 
<^'ity  or  town,  or  to  order  the  issue  of  any  warrant  for  the 
pajinent  of  money  by  any  such  corporation,  except  at  a  ses- 
sion  of  such  common  council  or  board,  unless  expressly  au- 
thorized by  law  so  to  do ;  and  no  clerk  or  other  officer  of  any 
^ity  or  town  shall  draw  any  warrant  in  favor  of  any  person 
Qfitil  so  ordered  and  allowed,  unless  authority  so  to  do  is 
given  in  this  act.  No  such  claim  shall  be  allowed  until  duly 
itemized  and  verified,  and  filed  in  the  office  of  the  clerk  and 
placed  upon  the  claim  docket  at  least  five  days  before  the 
session  at  which  the  claim  is  to  be  allowed.  It  shall  be  the 
duty  of  such  clerk  to  enter  such  claim  upon  such  docket, 
^hen  filed,  stating  the  name  of  the  claimant,  the  amount 
claimed  and  for  what,  and  the  date  of  filing.     When  the 
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claim  has  been  acted  upon  the  clerk  shall  note  npon  the 
docket  the  action  taken,  and  the  docket  shall  at  all  times 
be  open  to  any  taxpayer  for  inspection.  The  clerks  of  cities 
and  towns  shall  administer  all  oaths  required  by  this  section 
free  of  charge.  Any  city  or  town  officer  who  shall  violate 
any  of  the  provisions  of  this  section,  and  any  clerk,  city  or 
town  attorney,  or  other  officer  of  any  city  or  town,  who  shall, 
directly  or  indirectly,  aid  or  assist  in  seeking  to  recover  any 
claim,  or  in  the  prosecution  of  any  action  against  such  city 
or  town,  shall,  on  conviction,  be  fined  not  less  than  $50,  and 
shall  be  removed  from  office." 

The  board  of  trustees  of  an  incorporated  town  has  only 

statutory  power,  and  can  perform  its  functions  only  in  the 

statutory  way.    Zorn  v.  Warren-Scharf,  etc.,  Paving 

3.  Co.  (1908),  42  Ind.  App.  213,  and  cases  cited;   Moss 
V.  Sugar  Ridge  Tp,  (1903),  IGl  Ind.  417. 

Where  the  statute  prescribes  specifically  how  an  act  shall 

be  performed  by  a  statutory  board,  or  prohibits  its  perform- 

ance  rmder  certain  conditions  by  such  board,  an  act 

4.  in  direct  violation  thereof  is  absolutely  void.    McNay 
V.  Town  of  Lowell  (1908),  41  Ind.  App.  627,  and 

cases  cited. 

Here  the  statute  before  quoted  prohibits  in  the  most  posi- 
tive terms  the  allowance  of  a  claim  as  appellant  Campbell's 
claim  was  allowed.     The  act  of  allowance  being  void, 

5.  all  subsequent  proceedings  by  which  the  money  was 
placed  in  the  hands  of  said  appellant  were  void.    No 

title  to  the  money  received  thereby  passed  to  said  appellant, 
and  it  was  subject  to  recovery  wherever  found.  McNay  v. 
Town  of  Lotvell,  supra,  and  cases  cited.  And  if,  as  is  shown 
here,  it  was  located  in  the  bank,  and  could  only  be  pre 
served  and  recovered  by  injunction  proceedings,  then  smjh 
proceedings  were  proper.  Hatfield  v.  Mahoney  (1907),  39 
Ind.  App.  499,  and  cases  cited ;  City  of  Logansport  v,  Jordan 
(1908),  171  Ind.  121;  Jordan  v.  City  of  Logansport  (1908). 
171  Ind.  280. 
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It  is  no  defense  for  appellants  to  say  that  all  partiea  acted 

in  good  faith.     As  is  said  in  the  case  of  McNa^  v.  Town  of 

Lowell,  supra:    **As  a  nile,  natural  equity  cannot 

6.  flow  from  a  violation  of  a  prohibitive  law,  nor  good 
faith  afford  relief  from  the  penalties  of  its  in- 
fraction." 

What  we  have  here  said  in  reference  to  the  complaint  dis- 
poses of  the  question  raised  on  the  ruling  on  the  demurrer  to 
appellants'  answer,  since  the  answer  specifically  admitted 
that  the  claim  was  presented  and  allowed,  as  averred  in  the 
complaint.  This  being  true,  the  averments  of  good  faith  and 
other  extrinsic  matters  are  no  defense  to  the  action.  The 
statute  we  are  here  considering  is  a  salutary  one,  enacted  for 
the  protection  of  the  public  against  scheming  and  imscrupu- 
lons  officers,  as  well  as  a  protection  to  honest  officers  and 
employes  of  a  town,  by  affording  means  and  opportunity  for 
investigating  each  claim  before  it  is  allowed.  It  was  enacted 
to  prevent  such  hasty  action  as  is  here  shown.  Whether  the 
town  owed  appellant  Campbell  the  money  does  not  affect  the 
question.  He  was  not  entitled  to  have  his  claim  paid  in  this 
way,  and,  as  town  attorney,  he  violated  the  express  provisions 
of  the  statute  in  thus  receiving  it.  Under  such  circum- 
stances, he  has  no  title  to  the  money  thus  received,  or  right 
to  retain  it. 

Judgment  afOrmed. 


McCaskey  Register  Company  v.  Curfman. 

(Na  6,552.    Filed  January  6,  1910.    Rehearing  denied  February  4. 

•     1910.  J 

1.  Sau;9. —  Mutual  ReaciHsion, —  Instruction^^ —  Evidence, —  Appli- 
QobiUty, — Afjency, — ^Au  Instmction  on  the  theory  of  the  mutual 
rescission  of  the  sale  of  a  cash  register  is  not  applicable  to  the 
evidence  where  the  defendant  testified  that  he  executed  an  abso- 
inte  written  order  for  such  machine,  that  the  agent  told  him  that 
Mich  order  would  not  take  eflfeot  nnti!  he  had  ariven  the  machine 
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a  trial  and  had  accepted  it,  that  be  tried  the  machine,  declined 
to  accept  it,  and  so  told  the  agent  who  said:  "Well,  all  right. 
You  would  better  write  to  the  company  and  tell  them  that  you 
are  going  to  ship  it  back."    p.  303. 

2.  Sai£s. — Contracts, — Principal  and  Agent. — AutJiority. — Burden 
of  Proof. — A  merchant  who  executed  an  unqualified  written  order 
to  an  apent  for  a  cash  register  knowing  that  such  order  would  be 
sent  to  the  company,  assumes  the  burden  of  proving  that  such 
agent  had  authority  to  execute  a  collateral  contradictory  oral 
contract,  binding  upon  the  company,  whereby  the  sale  of  such 
machine  was  optional  upon  such  merchant's  trial  and  acceptance 
thereof,    pp.  303, 305. 

3.  Evidence. —  Oral. —  Varying  Written  Contract. —  Fraud, —  Mis- 
take.— Oral  evidence  is  not  admissible  to  vary  a  complete  written 
contract,  except  upon  a  showing  of  fraud  or  mistake,  but  such 
evidence  may  be  admitted  to  supply  an  omission  from  an  incom- 
plete contract,    p.  304. 

From  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Action  by  the  McCaskey  Register  Company  against  Nelson 
J.  Curfman.  Prom  a  judgment  for  defendant,  plaintiflf  ap- 
peals.    Reversed. 

M.  L.  Spencer  and  W.  A.  Branyan,  for  appellant. 
Bowers  &  Feightfier,  for  appellee. 

Myers,  C.  J. — Appellant  sued  appellee  to  recover  the  price 
of  a  certain  account  register  sold  conditionally  by  the  former 
to  the  latter  upon  a  contract  in  writing,  dated  May  19,  1905, 
signed  by  appellee  and  by  one  Buettel,  appellant's  salesman, 
on  a  prjpted  form  designated  thereon  ** Agent's  Contract," 
addressed  to  the  appellant  at  Alliance,  Ohio,  directing  the 
appellant  to  make  and  ship  by  freight,  as  soon  as  convenient, 
to  the  appellee  at  No.  123  Market  street,  Huntington,  Indi- 
ana, a  McCaskey  Account  Register,  No.  200,  in  consideration 
of  which  the  appellee  agreed  to  pay  to  the  appellant  $55, 
'*  being  the  price  of  the  register  and  the  supplies  herein  or- 
dered f.  0.  b.  Alliance,  Ohio."  Payments  were  to  be  made 
in  specified  monthly  instalments.  Other  provisions  of  the 
contract  were : 

**Five   hundred    pads   in   exchange   for   Keith,    when 
shipped  to  factory.    Should  there  be  any  failure  to  pay 
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draft  or  other  demand  for  cash  payments,  it  is  agreed 
that  the  full  amount  of  the  purchase  price  shall  become 
due  and  payable.  Should  there  be  any  default  in  the 
payment  of  aHy  instalment,  it  is  agreed  that  all  the 
remaining  instalments  shall  at  once  become  due  and 
payable.  In  default  of  any  payment,  you  or  your  agent 
may  take  possession  of  and  remove  said  register  without 
legal  process,  and  in  such  case  all  payments  theretofore 
made  by  the  undersigned  under  this  order  shall  be 
deemed  and  considered  as  having  been  made  for  the 
use  of  said  register  during  the  time  the  same  remained 
in  the  possession  of  the  undersigned,  and  shall  be  re- 
tained and  kept  by  said  register  company  as  such  pay- 
ment. It  is  agreed  that  the  title  to  said  register  shall 
not  pass  until  the  purchase  price  or  any  judgment  for 
the  same  is  paid  in  full,  and  shall  remain  your  property 
until  that  time.  This  contract  covers  all  agreements 
(expressed  or  implied)  between  the  parties  hereto.  It 
is  expressly  agreed  that  this  order  shall  not  be  counter- 
manded." 

The  cause  originated  before  a  justice  of  the  peace,  and  the 

complaint  was  the  only  pleading.     On  trial  by  jury  in  the 

court  below,  a  verdict  was  returned  in  favor  of  appellee. 

Ihe  overruling  of  appellant's  motion  for  a  new  trial  is  as- 

si^ed  as  error.     In  support  of  its  motion  it  is  insisted  that 

the  court  erred  in  refusing  to  admit  certain  evidence  offered 

by  appellant,  in  admitting  certain  evidence  over  its  objection, 

m  refusing  to  give  certain  instructions  tendered  by  appellant, 

and  in  giving  to  the  jury  certain  instructions.     Also  that 

the  verdict  was  not  sustained  by  suflScient  evidence  and  was 

contrary  to  law. 

It  was  shown  in  evidence  that  the  register  was  shipped 
to  the  appellee  at  Huntington  on  or  about  Slay  29,  1905, 
or  ten  days  after  the  date  of  the  order;  that  it  was  re- 
turned to  appellant  at  Alliance  about  September  9,  1905, 
without  the  consent  of  the  company;  that  it  has  been 
taken  care  of  by  the  company  since  its  return,  and  held 
subject  to  the  order,  direction  and  control  of  the  appellee; 
that  it  was  in  good  condition  when  it  was  sent  out,  was  in 
good  working  condition  when  it  was  returned,  and  is  still 
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in  good  condition;    that  no  part  of  the  prurchase   price, 
which  is  past  dne,  has  been  paid;   that  Buettel,  the  sales- 
man who  made  the  sale  to  appellee,  quit  the  employ   of 
appellant  in  November,  1905,  and  it  is  not  known  by  any 
member  of  the  company  where  he  is  or  has  been  since  that 
time;   that  appellee  owned  and  carried  on  a  grocery  in  one 
room  and  a  meat  shop  in  another  room,  both  rooms  con- 
nected by  an  arched  oi)ening;   that  he  employed  two  men 
to  assist  him  in  the  business ;  that  he  used  another  register ; 
that  appellant's  agent,  about  May  19,  1905,  having  with 
him  a  sample  register,  went  to  appellee's  place  of  business 
and  endeavored  to  sell  to  him  one  of  appellant's  registers; 
that  appellee  testified  that  he  told  the  agent  he  could  leave 
his  sample  machine  on  trial;   that  the  agent  said  he  could 
not  leave  his  sample,  but  he  would  send  one  from  the  fac- 
tory.    Appellee  4;estified,  in  part,  as  follows:     **And  so  I 
said  *A11  right.'    And  so  he  got  out  this  paper  [referring 
to  the  order],  and  wanted  me  to  sign  it,  and  I  told  him, 
*No,  I  would  not  sign  it.'  "    He  further  testified  that  the 
agent  said  it  was  just  a  form  that  they  used  in  business, 
and  that  if  appellee  would  sign  it  he   (the  agent)   would 
keep  it  in  his  hands  until  appellee  was  satisfied  with  the 
machine,  and  sent  his  old  machine  in  as  a  partial  payment 
and  made  his  first  payment;   that  he  was  asked  to  make  a 
payment  and  refused,  saying  he  was  not  buying  the  ma- 
(*hine,  but  taking  it  on  trial.    He  testified  that  the  agent 
said  "that  if  it  did  not  prove  the  difference  between  my 
old  machine  and  the  new  one — ^the  difference  that  was  to  be 
paid — I  did  not  need  to  keep  the  new  machine.     I  should 
just  box  it  up  and  send  it  back."    Appellee  further  testi- 
fied that  he  used  the  new  machine  two  or  three  weeks ;  that 
it  was  a  complicated  machine  which  he  could  not  under- 
stand ;  that  he  did  not  know  how  to  run  it,  and  could  not 
use  it;    that  it  was  a  machine  **that  you  tore  slips  out 
of  the  back;"   that  it  had  a  transfer  paper  that  gave  tw«t 
slips  at  one  writing,  '*and  you  would  give  the  customer   • 
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slip  and  pull  down  a  leaf  and  stick  the  other  in  your  reg- 
ister, and  then  the  leaves  would  go  back  up  again,  and  you 
would  just  have  a  slip  in  there,  and  they  were  liable  to  get 
lost  or  anything;  and  so  I  did  not  like  it  on  that  account; 
and  there  was  a  set  of  books  beneath,  and  I  did  not  like  it 
on  that  account."  He  testified  that  be  boxed  up  the  ma- 
chine and  set  it  in  his  back  room,  and  it  was  there  three 
or  four  days,  when  the  agent  came  back,  and  appellee  told 
him  he  had  the  machine  boxed  up  ready  for  shipment, 
and  the  agent  said:  **Well,  all  right.  You  would  better 
write  to  the  company  and  tell  them  that  you  are  going  to 
ship  it  back."  Appellee  wrote  to  the  company,  and  did 
not  receive  an  answer,  and  in  Aug\ist,  1905,  shipped  the 
machine  back.  Appellee  further  testified  that  the  agent 
**said  that  I  should  write  to  the  company  before  I  sent  it 
back,  which  I  did.  •  •  •  Of  course  he  wanted  me  to 
keep  it,  and  he  tried  to  talk  to  me  about  it ;  but  after  he 
found  out  that  I  would  not  keep  it  he  told  me  that  I  should 
write  to  the  people  and  tell  them."  Appellee  kept  his  old 
machine.  It  further  appeared  in  the  testimony  of  appel- 
lee that  before  the  execution  of  the  contract  the  agent  ex- 
plained to  him  the  working  of  the  sample  register,  and  the 
appelle  locked  it  over.  The  one  sent  was  like  the  sample, 
except  that  it  was  larger.  Appellee  read  over  the  contract 
before  he  signed  it.  It  read:  **It  is  expressly  agreed  that 
this  order  shall  not  be  countermanded."  And  he  talked 
about  that,  and  the  agent  told  him  it  was  not  to  be  a  con- 
tract unless  he  kept  the  machine.  He  talked  with  the  agent 
about  the  whole  contract,  when  he  signed  it  and  afterward. 
When  asked  on  the  trial  why  he  did  not  insist  on  putting 
into  said  contract,  before  signing,  that  he  was  taking  the 
macluiie  on  trial,  he  answered  that  he  supposed  the  oral 
agreement  was  all  right,  and  he  had  a  witness  there,  who, 
however,  did  not  sign,  and  who  would  have  to  depend  on 
his  memory  as  to  what  the  contract  was.  Appellee  testified 
that  he  sold  his  interest  in  the  grocery,  in  a  week  or  two 
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after  he  signed  the  contract,   to  Oscar  Baker,   who   took 
I^ossession.     He  sold  the  grocery  a  week  or  two  after  the 
register  came.    He  testified  that  he  intended  to  put   the 
register  in  his  meat  market ;  that  he  had  two  accounts,  aild 
he  intended  to  use  the  register  in  place  of  the  old  one; 
that  he  concluded  he  did  not  want  it  before  he  sold  the 
grocery;  that  he  had  the  machine  boxed  up  before  he  went 
out  of  business;   that  he  gave  the  register  a  good  trial  by 
using  it,  but  he  did  not  put  all  his  accounts  in  it,  because 
it  was  too  much  trouble;    that  the  accounts  he  put  in  it 
were  sales  of  both  meats  and  groceries;    that  he  charged 
the  customers  who  dealt  both  in  groceries  and  meats  in  one 
book;   that  he  tried  to  get  the  man  who  bought  him  out  to 
take  the  register,  but  he  would  not;   that  he  tried  to  sell 
the  register  as  a  favor  to  the  company,  not  as  his  own  prop- 
erty ;  that  he  asked  Baker  if  he  wanted  the  machine,  and  he 
said,  **No;"  that  he  knew  that  Baker  had  to  have  another 
machine,  and  he  (appellee)  was  going  to  keep  his  old  one; 
that  before  he  notified  the  company  that  he  had  sold  out  he 
asked  Baker  if  he  wanted  to  take  the  register  and  pay  for 
it  as  he  (appellee)  would  do  if  he  should  keep  it;   that  he 
tried  to  get  Baker  to  take  it,  as  Baker  had  bought  him 
out  and  he  supposed  he  needed  a  machine;    that  he  tried 
to  sell  it  as  the  company's  property  as  an  accommodation, 
and  because  he  did  not  want  it;   that  he  thought  the  com- 
pany would  want  him  to  try  to  sell  it — he  knew  he  would. 

The  court  excluded  the  testimony  of  the  secretary  and 
treasurer  of  appellant,  offered  in  rebuttal;  that  the  sales- 
man, Buettel,  was  not  authorized  to  cancel  the  order  taken 
by  him  from  appellee,  and  was  not  authorized  to  give  ap- 
pellee authority  to  return  the  register  to  the  company; 
that  no  agent  of  appellant  was  authorized  to  allow  appellee 
to  return  the  register,  nor  to  make  any  agreement  about  it. 
other  than  the  written  contract,  which  appellee  signed.  The 
testimony  relating  to  the  conversations  between   appellee 
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and  the  agent  of  appellant,  tending  to  show  an  agreement 
between  them  inconsistent  with  the  terms  of  the  written 
order,  was  admitted  over  mimerous  objections  of  appellant, 
and  the  court  in  its  instructions  indicated  to  the  jury  that 
such  oral  agreement  was  binding  upon  appellant. 

The  court  in  an  instruction  told  the  jury  that  a  party 
may  sell  property  to  another,  and  the  parties  may  after- 
ward mutually  agree  to  rescind  said  contract;   that 
1.   is,  that  the  seller  is  to  take  back  the  property  from 
the  purchaser,  and  that  in  such  cases  if  the  parties 
mutually  agree  that  the  contract  of  sale  is  rescinded,  then 
the  seller  cannot  afterward  collect  the  purchase  price  for 
the  property  from  said  purchaser. 

Of  this  instruction  it  is  to  be  observed  that  it  was  not 
relevant  to  the  evidence.  In  the  conversation  between  ap- 
pellee and  the  salesman,  after  the  sale,  there  was  no  agree- 
ment for  rescission.  The  agent  merely  referred  appellee 
to  the  company,  and  there  was  no  other  evidence  of  the 
consent  of  appellant. 

In  its  rulings  admitting  evidence  of  the  oral  agreement 
with  the  agent,  and  in  its  instructions  concerning  such 
agreement,  the  court  departed  from  well-settled  law. 
2.  The  agent  was  not  shown  to  have  authority  to  make 
any  contract  other  than  that  expressed  in  the  written 
order  accepted  and  acted  upon  by  appellant,  and  appellee 
had  no  suflScient  reason  to  suppose  that  he  would  receive 
or  did  receive  the  register  except  upon  the  transmission  of 
the  order  to  appellant  and  the  acceptance  by  appellant  of  its 
terms.  In  the  case  of  Singer  Mfg.  Co.  v.  Suits  (1897),  17 
Ind.  App.  639,  there  was  a  written  contract  between  plain- 
tiff and  defendant  for  the  conditional  sale  of  a  sewing  ma- 
chinp.  It  does  not  appear  that  there  was  an  agent  in  the 
transaction.  Defendant  was  permitted  to  testify  that,  be- 
fore the  written  contract  was  entered  into,  it  was  agreed 
between  plaintiff  and  defendant  that  if  the  absent  husband 
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should  be  disfiatisfied  with  the  purchaaei  and  would  not  ap- 
prove it,  plaintiff  would  return  an  old  maehiae,  taken  in 
part  payment,  and  the  money  delivered  by  defendant  to 
plaintiff,  and  would  take  away  the  machine  so  sold  to  de- 
fendant. It  was  held  that  the  admission  of  such  evidence 
was  erroneous ;  that  when  a  written  contract  is  complete  it 
cannot  be  explained,  modified  or  changed  by  inserting  any 
conditions  by  parol,  and,  further,  that  fraud  could  not  be 
predicated  upon  such  an  oral  promise  to  be  performed  in 
the  future.  There  is  notliing  in  the  contract  in  suit  indi- 
cating that  it  was  not  complete  in  itself,  or  that  it  was 
collateral  to  some  other  contract  not  stated  therein,  as  in  the 
case  of  a  bond  stating  no  consideration,  and  showing  by 
implication  that  it  is  collateral  to  some  other  agreement 
not  stated.  See  Singer  Mfg.  Co,  v.  Forsyth  (1886),  108 
Ind.  334. 

While  in  certain  cases  collateral  oral  matter  may  be  ad- 
mitted if  necessary  to  complete  the  contract,  it  cannot  be 
shown  if  it  contra<licls,  adds  to  or  takes  from  a  eom- 
3.  plete  written  contract.  Buckeye  Mfg.  Co.  v.  Wool- 
ley,  etc,  Works  (1900),  26  Ind.  App.  7 ;  Cole  v.  Graif 
(1894),  139  Ind.  396,  407.  Courts  will  not  relax  the  gen- 
eral rule  except  on  the  ground  of  fraud  or  mistake.  Brun- 
son  V.  Henry  (1894),  140  Ind.  455,  462.  When  a  contract 
is  reduced  to  writing,  the  legal  presumption  is  that  the  en- 
tire contract,  as  finally  settled,  is  embraced  therein,  and 
all  oral  negotiations  or  stipulations  between  the  parties, 
which  preceded  or  accompanied  the  execution  thereof,  arc 
to  be  regarded  as  merged  into  it,  and  it  is  to  be  treated 
as  the  exclusive  medium  of  ascertaining  the  contract  by 
which  the  parties  are  bound.  Cincinnaii,  etc.,  R.  Co.  v. 
Pearce  (1867),  28  Ind.  502,  506;  Reynolds  v.  Louisville, 
etc.,  R.  Co.  (1896),  143  Ind.  579,  614;  Eosietter  v.  Auman 
(1889),  119  Ind.  7;  Western  Pav.,  etc.,  Co.  v.  Citizens  St. 
R.  Co.  (1891),  128  Ind.  525.  536.  10  L.  R.  A.  770,  25  Am. 
St.  462;   Diven  v.  Johnson  (1889).  117  Ind,  512,  3  L.  R.  A. 
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;  Conant  v.  Naiiofial  State  Bank  (1889),  121  IncL  323; 
GemfMT  V.  Hunter  (1905),  35  Ind.  App.  SOL 

There  does  not  appear  to  be  any  pretense  that  the  register 
was  in  any  way  defective,  or  that  it  did  not  correspond 

fully  with  the  sample  examined  by  appellee.     There 
2,    was  no  evidence  that  the  agent  had  any  authority  to 

do  anything  but  to  secure  a  written  contract,  ac- 
ceptable to  appellant,  and  transmit  it  to  appellant.  The 
agent  was  authorized,  so  far  as  appears,  to  solicit  orders  in 
writing  only,  upon  a  prescribed  form.  He  and  those  deal- 
ing with  him  were  bound  by  the  restrictions  necessarily 
implied  from  the  act  thus  to  be  performed  by  him.  If  he 
exceeded  his  authority,  and  went  beyond  the  apparent  power 
given  him  by  appellant,  and  his  action  was  not  ratified  by 
the  company,  his  action,  so  far  as  it  exceeded  his  authority, 
actual  and  apparent,  was  not  binding  upon  the  company. 
"The  distinction  between  special  and  general  agents  is  of 
little  or  no  practical  value,  so  far,  at  least,  as  regards  the 
principal  and  third  pei*aons.  Whenever  a  dispute  arises 
between  them  with  reference  to  the  authority  of  the  agent, 
the  question  is  not  simply  whether  the  authority  is  special 
or  general,  but  it  may  also  be  very  necessary  to  inquire,  as 
will  appear  hereafter,  whether  the  agent's  acts  are  within 
the  apparent  scope  of  his  authority."  E well's  Evans, 
Asency,  ^2.  Again,  the  same  author  (*140)  says,  that  in 
the  case  of  a  question  between  the  principal  and  a  third 
person  who  has  dealt  bona  fide  with  the  agent,  **the  true 
limit  of  the  a«ent  V  piiwcr  to  bind  the  principal  will  be  the 
apparent  authority  with  which  the  agent  is  invested."  In 
the  case  of  Rohinaon  &  Co,  v.  Nipp  (1898),  20  Ind.  App. 
156,  it  is  said:  **The  authority  of  an  agent  must  proceed 
from  his  principal.  In  ascertaining  the  extent  of  his  au- 
thority we  must  look  to  what  has  been  expressly  or  im- 
pliedly authorized  before  the  act  of  the  agent  in  question, 
or  to  the  conduct  of  the  principal  after  the  act  in  relation 
Vol.  45—20 
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thereto,  by  way  of  adopting  or  rejecting  it.  •  •  *  It 
is  true  that  the  liability  of  the  principal  for  the  conduct 
of  the  agent  is  not  to  be  determined  alone  by  the  authority 
actually  given  to  the  agent,  but  the  principal  will  be  bound 
as  if  he  had  conferred  the  authority  which  the  third  per- 
son dealing  with  the  agent  was  justified  in  believing  to  havg 
been  given  to  the  agent;  but  the  third  person  is  thus  jus- 
tified not  by  the  words  or  acts  alone  of  the  agent,  but  by 
the  words  or  conduct  of  the  principal.  There  must  be  an 
appearance  of  authority  caused  by  the  principal,  and  the 
agent  must  have  acted  within  its  scope." 

In  the  case  at  bar  appellant  kept  the  means  of  protecting 
itself  and  also  its  customers  from  unauthorized  acts  of  the 
agent,  by  reserving  to  itself  the  acceptance  and  adoption  of 
a  written  contract  transmitted  to  the  principal  in  the  form 
of  an  order.  If  the  printed  form  contained  too  much  or  too 
little  to  satisfy  the  purchaser  dealing  with  the  agent,  such 
purchaser  was  bound  to  eliminate  or  insert,  or  both,  so  as 
to  show  what  proposal  he  desired  the  principal  to  accept. 
Such  restriction  upon  the  power  of  the  agent  was  neces- 
sarilj'  implied  by  the  act  to  be  done  by  him. 

Appellee  contends  that  the  order  in  question  was  deliv- 
ered to  appellant's  agent  pursuant  to  an  oral  agreement 
previously  made  between  him  and  the  agent,  to  the  effect 
that  the  written  order  should  not  become  operative  as  a 
contract  until  he  (appellee)  had  received  the  register,  given 
it  a  trial,  and  was  satisfied  ^vith  it,  and  that  proof  of  such 
oral  agreement  did  not  tend  to  contradict  the  contract  in 
suit.  As  between  the  parties,  want  of  delivery  of  an  in- 
strument, or  that  it  was  delivered  upon  a  condition  to  be 
complied  with  before  the  instrument  shall  become  effective 
as  a  contract,  may  be  shown,  although  the  condition  may 
rest  in  parol.  Burke  v.  Dulaney  (1894),  153  U.  S.  228,  14 
Sup.  Ct.  816,  38  L.  Ed.  698.  But  this  rule  is  not  applicable 
to  the  case  at  bar.  Here  appellee  was  dealing  with  an 
agent  whose  authority,. as  we  have  seen,  was  circumscribed 
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by  the  order,  which  appellee  read  and  signed,  directed  to 
tie  company  as  a  proposition  for  its  acceptance.  Appellee 
fcnew  that  the  register  was  to  come  from  the  company  and 
not  from  the  party  with  whom  the  parol  agreement,  sought 
to  be  proved,  was  made.  Throughout  the  trial  the  cause 
was  controlled  by  an  erroneous  theory. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Ellison  et  al.  v.  Branstrator. 

[No.  6,434.     Filed  June  22,  1909.     Rehearing  denied  October  27, 
1909.    Transfer  denied  February  4,  1910.] 

1.  CoNTBiBUiiON. —  Foreclosure. —  Complaint. —  "Junior,** —  *7n- 
ferior.**—\  complaint  for  contribution  alleging  that  defendant's 
claims  are  "Junior"  to  those  of  plaintiff  sufficiently  shows  that 
such  claims  are  "inferior"  to  those  of  plaintiff,    p.  HIO. 

2.  Contribution. —  Demand, —  Redemption. —  Complaint. —  A  com- 
plaint by  the  personal  representative  of  a  redemptloner  of  four 
parcels  of  land  sold  in  a  body  at  sheriff's  sale,  such  redemptloner 
owning  only  two  of  such  parcels,  need  not  allege  a  demand  for 
contribution,  the  statute  (§812  Burns  1908,  §7G9  R.  S.  1881).  giv- 
ing the  redemptloner  a  lien  therefor,    p.  310. 

3.  PuiADiNo. —  Cross-Complaints. —  Paragraphs. —  Striking  Out  on 
Joint  Motion, — Sustaining  a  motion  to  strike  out  a  cross-complaint 
consisting  of  several  paragraphs  constitutes  reversible  error  if 
one  of  such  paragraphs  is  sufticlent  to  withstand  such  motion, 
p.  311. 

4.  PLEADtNG. — Motiofis  to  Strike  Out. — Questions  Presentable. — A 
motion  to  strike  out  a  pleading  docs  not  raise  the  question  of  Its 
sufficiency,    p.  311. 

5.  Pleadino. — Motions  to  Strike  Out. — Relevancy. — ^A  pleading  in- 
capable of  amendment  so  as  to  make  it  germane  to  the  issues, 
may  be  rejected  on  motion,    p.  312. 

6.  Pleading. — Relevancy. — ^A  pleading  that  has  no  substantial  re- 
lation to  the  controversy  is  irrelevant,  but  if  It  may  be  amended 
80  as  to  make  it  germane  it  can  be  demurred  to,  but  cannot  be 
stricken  out  on  motion,    p.  812. 

7.  CojmnBUTioN. — SlxetHTs  Sales. — Tax  Sales. — Cross-Complaints, 
•striking  Out.— In  a  suit  for  contribution  by  the  representative 
of  a  redemptloner  from  sheriff's  sale  of  several  parcels  of  land  sold 
^  ft  body,  some  of  which  parcels  were  owned  by  such  redemp- 


308  APPELLATE  COURT  OF  INDIANA, 

Ellison  I'.  Branstrator — #5  Ind.  App.  807. 

tloner,  and  some  by  others,  the  complaint  alleging  that  defend- 
ants  were  asserting  claims  to  such  redeemed  parcels,  and.  that 
their  claims  were  inferior  to  those  of  such  redemptioner,  a  cross- 
complaint  alleging  that  the  cross-complainant  purchased  the  par- 
cels ju  controversy  at  a  tax  sale  prior  to  such  sherilTs  sale  and 
had  a  tax  de€>d  therefor,  is  germane  to  the  issues,  and  should  not 
be  stricken  out  un  motion,  ii.  313. 
S.  Taxation. — Ditch  Urns. — Tajp  Liens. — Superioiity  of, — ^A  tax 
Hen  is  superior  to  a  ditch  assessrat-nt  lien,  a  tax  deed  ordinarily 
giving  to  the  grantee  a  fee  simple  title,  subject  only  to  claims  by 
the  State,  of  which  a  ditch  assessment  lien  is  not  one    p.  313. 

9.  Deeds. — Tax  Sales. — Presumptions, — Liens. — A  tax  deed  is  pre- 
sumed to  be  legal  and  to  vest  in  the  grantee  an  absolute  title  In 
fee  simple;  but  if  it  be  illegal,  it,  nevertheless,  constitutes  a  lien 
for  the  amount  paid.    pp.  313,  314. 

10.  Deeds. — Legal. — Equitable. — Merger, — Tax  Sales. — ^The  holder 
of  a  tax  deed  who  afterwards  receives  a  conveyanc*e  of  the  land 
from  the  owners  may,  when  equity  requires  it,  enforce  his  rights 
under  the  tax  sale,  since  equity  keeps  the  tax  lien  alive  to  pro- 
tect his  rights,    p.  314. 

11.  Appeal. — Briefs. — ^A  brief,  though  imperfect,  presenting  the 
points  to  be  decided,  is  sufticient.    i).  314. 

From  Allen  Circuit  Court;  Joseph  W,  Adair,  Special 
Judge. 

Suit  by  Charles  W.  Branstrator,  as  administrator  with 
the  will  annexed  of  William  Branstrator,  against  Thomas 
E.  Ellison  and  others.  From  a  decree  for  plaintiff,  defend- 
ants appeal.     Reversed. 

S.  R.  Alden  and  Thonias  E.  Ellison,  in  pro.  per,,  for  ap- 
pellants. 

Olds  &  Doughman,  for  appellee. 

Hadley,  C.  J. — By  this  action  appellee,  Charles  W. 
Branstrator,  administrator  with  the  will  annexed  of  the 
estate  of  William  Branstrator,  deceased,  sought  to  enforce 
a  lien  for  contribution  against  certain  parcels  of  land  de- 
scribed in  the  complaint.  The  complaint  is  in  two  para- 
graphs, both  containing  the  same  general  averments,  but 
applying  to  separate  parcels  of  land.  By  the  averments  of 
these  paragraphs  it  appears  that  prior  to  1887  a  ditch  had 
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been  established  which  affected  all  of  said  lands;  that  the 
lands  referred  to  in  the  first  paragraph  were  in  separate 
parcels  but  conti^ons.  These  parcels  we  shall  refer  to,  for 
brevity,  as  A  and  A",  and  the  lands  in  the  second  para- 
graph shall  be  designated  as  B  and  B". 

At  the  time  of  the  establishment  of  the  drain  and  the 
assessments  thereunder,  A  and  A"  were  standing  on  the  tax 
duplicate  in  the  name  of  Robert  Norton,  and  both  of  said 
parcels  were  assessed  as  one  tract,  and  B  and  B"  were  also, 
at  that  time,  on  the  tax  duplicate  in  the  name  of  Robert 
Norton,  and  they  were  assessed  as  one  parcel;  that  in  fact, 
at  said  time,  appellee's  testator  was  the  owner  of  both  A" 
and  B",  and  so  continued  the  owner  until  his  death  after 
the  establishment  of  the  drain,  and  the  sale  and  redemption 
hereinafter  described ;  that  on  December  10,  1887,  such  pro- 
ceedings were  had  in  the  Superior  Court  of  Allen  County, 
that  a  judgment  was  rendered  foreclosing  the  ditch  assess- 
ments levied  upon  each  of  said  parcels  of  land,  and  ordering 
said  lands  to  be  sold  by  the  sheriff,  as  provided  by  the 
statute.  On  February  11,  1888,  all  of  said  lands  were  sold 
by  the  sheriff,  under  said  decree,  to  appellant  Thomas  E. 
Ellison,  A  and  A"  being  sold  as  one  parcel  and  B  and  B" 
sold  as  another.  Thereafter,  on  February  2,  1889,  appel- 
lee's testator,  to  protect  his  title  in  A"  and  B",  redeemed 
from  said  sale,  paying  the  full  amount  of  the  purchase  price 
paid  by  appellant  Thomas  E.  Ellison  to  the  clerk  of  the 
circuit  court,  together  with  the  costs  and  charges ;  that  ap- 
pellant Thomas  E.  Ellison  received  and  receipted  for  said 
money  to  the  clerk  of  said  court ;  thart  the  amounts  so  paid 
for  the  redemption  of  said  tracts  of  land  were  $521.95  and 
$311.35,  respectively;  that  by  means  of  said  redemption, 
appellee's  testator  thereby  acquired  a  Hen  upon  those 
parcels  not  owned  by  him,  being  parcels  A  and  B,  for  their 
proportionate  share  of  said  sum  so  paid  out  for  their  re- 
demption. It  is  averred  that  said  appellant  claims  to  have 
some  title  to,  interest  in,  or  lien  upon  said  real  estate ;   but 


310  APPELLATE  COURT  OP  INDIANA, 

Ellison  V.  Branstrator — 45  Ind.  App.  807. 


whatever  title  to,  interest  in,  or  lien  upon  the  land  which 
said  appellant  has,  or  claims  to  have,  is  junior  to  the  lien 
and  rights  of  appellee,  and  casts  a  cloud  upon  the  title,  in- 
terests and  rights-  of  appellee,  and  he  is  made  party  to  an- 
swer to  such  interest.  Prayer  for  foreclosure  of  his  lien  and 
the  sale  of  the  premises. 

This  is  the  se(*ond  appeal  of  this  case.  See  Ellison  v. 
Branstrator  (1905),  34  Ind.  App.  410.  In  the  former  ap- 
peal the  complaint  was  held  insufficient  for  lack  of  certain 
averments.  The  complaint  now  before  us  has  been  amended 
to  meet  these  objections.  The  former  opinion  has  a  par- 
ticular recital  of  the  averments  of  the  complaint,  and  as 
such  averments  are  the  same  in  the  complaint  now  before 
us  we  have  omitted  many  portions  of  said  complaint  from 
our  statement.    It  is  objected  to  the  complaint  that  it 

1.  is  still  insufficient.     It  is  urged  that  the  averment, 
that  said  claims  of  said  appellant  are  junior  to  the 

interest  of  appellee,  is  not  equivalent  to  averring  that  such 
claims  are  inferior.  There  is  no  virtue  in  this  contention. 
The  averment  that  the  lien  is  junior  to  the  lien  asserted,  is 
a  sufficient  averment  that  it  is  inferior  to  such  lien.  Mur- 
doch V.  Ford  (1861),  17  Ind.  52;  Holnies  v.  Bybee  (1870), 
34  Ind.  262;  McKernan  v.  Neff  (1873),  43  Ind.  503;  Hos- 
ford  V.  Johnson  (1881),  74  Ind.  479. 

It  is  also  urged  that  the  complaint  is  insufficient,  for  the 

reason  that  it  does  not  aver  a  demand  for  repayment  before 

bringing  the  suit.     This  is  not  necessary.    The  stat- 

2.  ute  provides  that  where  one  redeems  from  sale  prop- 
erty in  which  he  holds  an  interest,  but  does  not  own 

the  whole  he  shall  have  a  lien  on  the  several  shares  of  the 
other  owners  for  their  respective  shares  of  redemption 
money.  §812  Bums  190S,  §769  R.  S.  1881.  When  a  re- 
demption is  made  under  this  section,  the  redemptioner 
holds  his  lien  in  the  nature  of  an  assignee  of  the  original 
lien  holder.  The  lien  is  not  removed  but  continued,  and  is 
enforceable  without  further  demand,  at  any  time  after  the 
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expiration  of  the  time  for  redemption  by  other  parties  in 
interest.  Gibson  v.  Crehore  (1827),  5  Pick.  (Mass.)  146. 
Other  objections  urged  against  the  complaint  were  settled 
in  the  former  appeal.  Each  paragraph  of  the  complaint  is 
sufficient. 

To  the  complaint  appellants  filed  four  paragraphs  of  an- 
swer, each  of  which,  except  the  fourth,  which  was  a  general 

denial,  went  out  on  a  demurrer  or  a  motion  to  strike 
3.    out.    Neither  of  said  rulings  is  assigned  as  error, 

and  no  question  is  here  presented  thereon.  Appel- 
lants then  filed  a  cross-complaint  in  three  paragraphs,  which 
was  afterwards  superseded  by  an  amended  and  supple- 
mental cross-complaint  in  three  paragraphs.  This  amended 
cross-complaint  made  William  McNair  a  party  defendant, 
to  whom  summons  was  issued,  and  he  appeared  by  guardian 
dd  litem,  and  filed  a  separate  motion  to  strike  out  said  cross- 
eomplaint.  Appellee  also  filed  a  separate  motion  to  strike 
out  said  cross-complaint.  The  motion  of  each,  the  appellee 
and  McNair,  was  joint  as  to  all  the  paragraphs  of  said  cross- 
complaint.  Each  of  said  motions  was  sustained  by  the  court 
and  said  cross-complaint  was  stricken  out.  These  rulings  of 
the  court  are  assigned  as  error.  Since  each  of  said  motions 
to  strike  out  was  a  joint  motion  as  to  all  the  paragraphs,  if 
either  of  said  paragraphs  was  sufficient  to  withstand  the  mo- 
tion, the  court's  ruling  thereon  was  erroneous.  Board,  etc., 
"^-yichols  (1894),  139  Ind.  611;  Baim  v.  Thorns  (1898), 
150  Ind.  378,  65  Am.  St.  368. 

The  only  proper  ground  stated  in  each  of  said  motions 
^as  that  the  facts  set  out  in  said  cross-complaint  were  not 

germane  to  the  issue   and  were  irrelevant.     Other 
*•    grounds  were  stated,  going  to  the  sufficiency  of  the 

pleading.  We  do  not  consider  this  question.  A  mo- 
^^T^  to  strike  out  a  pleading  does  not  raise  the  question  of 
^ts  sufficiency.  Port  v.  Williams  (1855),  6  Ind.  219;  Hart 
^'-^cott  (1907),  168  Ind.  530;  Hurk  v.  Taylor  (1885),  103 
hi  399. 
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If  a  pleading  is  so  palpably  iri^levaut  that  it  is  maDifest 

that  it  could  not  be  amended  so  as  to  make  the  facts  therein 

stated  in  anywise  germane  to  the  controversy,  it  may 

5.  be  rejected  on  motion.     Hart  v.  Scott,  supra,  and 
cases  cited;    Guthrie  v.  Iloidand   (1905),  164  Ind. 

214.  and  cases  cited.  In  the  case  last  cited  the  court,  quot- 
ing from  20  Ency.  PL  and  Pr.,  98vS.  said:  '*A  motion  to 
strike  out,  like  a  motion  to  dismiss,  will  reach  formal  defects 
only  and  will  not  be  allowed  to  take  the  place  of  a  demurrer. 
The  sufficiency  of  a  pleading  in  matters  of  substance  must 
be  tried  on  demurrer,  and  not  on  a  motion  to  strike  out." 
In  the  case  of  McCoy  v.  Stockman  (1897),  146  Ind.  668,  the 
(fourt  said:  **Even  though  the  cross-complaint  stated  no 
cause  of  action  against  appellants,  that  circumstance  fur- 
nished no  ground  for  striking  it  out.  It  is  well  established 
in  this  State  that  it  is  error  to  strike  out  a  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Port  v.  Williams  [18551,  ^  IJ^d.  219: 
State,  ex  reh,  v.  Newlin  [1879],  69  Ind.  108;  Indianapolis 
Piano  Mfg.  Co.  v.  Caven  [1876],  53  Ind.  258;  Fletcher  v. 
Crist  [1894],  139  Ind.  121.  The  reason  of  the  rule  is,  that 
if  the  facts  stated  are  not  sufficient  to  constitute  a  cause  of 
action  the  plaintiff  has  a  right  to  amend  his  complaint,  so 
tliat  it  will  state  a  cause  of  action.  This  he  could  not  do  if 
the  pleading  were  stricken  out.  The  same  rule  applies  to  a 
cross-complaint."  And  this  is  quoted  with  approval  in  the 
case  of  Guthrie  v.  Howland,  supra, 

A  pleading  is  irrelevant  which  has  no  substantial  relation 

to  the  controversy  betweeii  the  parties  to  the  action.    Claffi 

V.  Jeffersonville,  ttc,  R.  Co.    (1873),  44  Ind.  248: 

6.  Seward  v.  Miller  (1852),  6  How.  Prac.  312.    A  plead- 
ing, however,  which  is  so  framed  that  it  does  not  set 

up  a  cause  of  .action  or  a  valid  defense,  as  the  case  may  be, 
but  which  states  facts  that  tend  to,  and  might,  by  proper 
averment,  constitute  such  cause  of  a(ition  or  defense,  will 
not  be  stricken  out  as  irrelevant,  but  mav  be  demurred  to. 
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Clark  V.  Jeffersonville,  etc,  R.  Co,,  snpra;  Chifhrie  v.  Bow- 
hnd,  supra;  Atkinson  v.  Wabash  R.  Co,  (1896),  143  In<L 
501. 

The  facts  averred  in  the  first  paragraph  of  the  amended 

cross-complaint  show  that  appellant  Ellison  purchased  the 

lands,  against  which  appellee  is  asserting  his  lien,  at 

7.  a  tax  sale  prior  to  the  redemption  of  said  land  by 
appellee's  testator,  but  subsequent  to  the  sale  from 

which  such  redemption  was  made;  that  no  redemption  had 
been  made  from  said  tax  sale  and  that  said  appellant  had 
received  a  tax  deed  to  the  same ;  that  at  the  time  he  so  pur- 
chased said  land  at  said  tax  sale  he  had  no  interest  in  it, 
except  by  the  purchase  at  sheriff's  sale  from  which  appel- 
lee's testator  redeemed,  and  which  act  forms  the  basis  of 
appellee's  claim.  This  certainly  was  relevant  to  the  con- 
troversy. Appellee  is  asserting  a  lien  against  the  land 
owned  by  said  appellant.  Appellee  avers  that  said  appel- 
lant has,  or  claims  to  have,  some  title  or  interest  in  said 
land,  but  that  such  title  or  interest  is  junior  to  appellee's 
claim.  By  said  appellant's  first  paragraph  of  cross-com- 
plaint he  asserts  a  title  to  said  lands  by  virtue  of  a  tax  deed, 
and  by  his  averments  shows  that  this  title  is  paramount  to 
the  lien  of  appellee ;  that  the  lien  that  appellee  is  asserting 
is  a  cloud  upon  his  (said  appellant's)  title,  and  he  asks  the 
court  for  a  decree  quieting  his  title  against  the  very  lien 
appellee  is  seeking  to  enforce. 

The  tax  lien  was  superior  to  the  ditch-assessment  lien,  and 

when  said  appellant  acquired  the  tax  lien,  and  thereupon  a 

deed,  he  became  vested  with  an  absolute  estate  in  fee 

8.  simple,  subject  only  to  claims  of  the  State  for  taxes, 
liens  or  encumbrances.      §10379  Burns   1908,  Acts 

1891,  p.  199,  §205. 
The  ditch  assessment  here  is  not  a  claim  or  lien  of  the 
State.    If  the  tax  sale  was  legal,  and  it  is  presumed  to 

9.  be  so,  and  appellee's  testator  failed  to  redeem  there- 
from, and  said  appellant  thereby  obtained  title  un- 
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der  the  statute,  appellee's  lien  for  contribution  on  the  land 
thus  acquired  became  thereby  extin^ished.  M  the  tax  sale 
was  illegal  or  invalid,  said  appellaut  was  still  entitled  to 
have  his  tax  lien  for  the  amount  expended  ascertained,  and 
have  it  declared  a  superior  lien.  McCoUum  v.  Vhl 
(1891),  128  Ind.  304;  Allen  v.  Rice  (1897),  16  Ini  App. 
572. 

That  he  afterwards  received  conveyances  of  the  lands 

from  persons  holding  legral  title  at  the  time  of  the  tax  sale, 

would  not  affect  his  position  in  a  case  like  the  pres- 

10.  ent,  since  equity  would  keep  his  lien  alive  to  protect 
his  rights.    Boos  v.  Morgan   (1892),  130  Ind.  305; 

Chase  v.  Van  Meier  (1895),  140  Ind.  321. 

The  tax  title,  properly  avenged,  would  be  a  good  defense 

to  appellee's  claim,  and  would  entitle  said  appellant  to  have 

his   title    quieted    agaiust    it.     The    court    therefore 

9.  erred  in  sustaining  the  motions  to  strike  out  the 
amended  and  supplemental  cross-complaint.  Other 
questions  have  been  raised,  or  attempted  to  be  raised,  some 
of  which  are  not  presented  in  such  a  manner  as  to  entitle 
them  to  consideration.  Others  may  not  arise  on  a  subse- 
quent trial,  and  therefore  are  not  considered. 

Judgment  reversed,  with  instructions  to  overrule  the  mo- 
tion to  strike  out  the  amended  cross-complaint  and  such 
other  proceedings,  as  the  rights  of  the  parties  demand,  not 
inconsistent  with  this  opinion. 

On  Petition  for  Rehearing, 

Hadley,  C.  J. — ^Upon  his  petition  for  a  rehearing,  ap- 
pellee earnestly  insists  that  the  brief  of  appellant  Ellison  is 
not  in  conformity  with  rule  twenty-two  of  this  court, 

11.  and  therefore  no  question  is  presented  on  the  ruling 
of  the  court  on  the  motion  to  strike  out  the  first  para- 
graph of  said  appellant's  cross-complaint.    The  main  point  of 
objection  of  appellee  to  said  appellant's  brief  is  that  it  is 
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not  concise,  that  it  is  confused,  and  that  it  does  not  present 
the  various  matters  under  proper  headings. 

We  concede  that  said  appellant's  brief  is  not  a  model  of 
f'onoiseness,  lucidity  or  arrangement,  but  it  does  present  the 
points  relied  upon  for  reversal  in  such  a  manner  that  they 
may  be  ascertained  and  clearly  understood.  The  pleadings 
and  rulings  of  the  court  theretm  are  set  out,  and  considera- 
tion of  all  the  questions  passed  upon  can  be  fully  given  by 
Ihe  court  without  reference  to  the  record.  The  brief  shows 
a  good-faith  effort  to  comply  with  the  rules,  and  presents 
a  substantial  conformity  thereto.  For  further  reasoning  on 
this  point  see  Indiana  Union  Traction  Co.  v.  Heller  (1909), 
44  Ind.  App.  385. 

Petition  for  rehearing  denied. 


Adams  et  al.  v.  Merrill. 

[No.  6,146.    Filed  June  25,  1908.    Rehearing  denied  January  27, 
1909.    Transfer  denied  February  4,  1910.] 

1.  Deeds. — Granting  Clause. — ^A  deed  reciting  tliat  the  grantor 
and  his  wife  "convey  and  warrant"  to  the  jrniiiteo  u  certain  tract 
of  land,  conveys  the  fee-simple  title  to  tlie  grantee  (53!).jS  Burns 
1908,  §2927  R.  S.  1881),  the  words  "heirs"  and  "assigns"  being 
unnecessary  (83960  Bums  1908,  §2929  R.  S.  1881).  pp.  320, 327. 
328. 

2.  Deeds. — Granting  Claufse. — Limiting  Scope  of, — The  use  of  the 
words  "convej^  and  warrant"  in  the  granting  clause  of  a  deed  may 
be  controlled  by  modifying  and  limiting  words  used  In  the  haben- 
dum clause  of  such  deed.    pp.  320.  -28. 

3.  Deei>8. — Granting  Clause. — Limiting. — A  deed  by  which  the 
gi-antors  "convey  and  warrant  to  Luzette  Merrill  [certain  landl, 
said  Luzette  Merrill  ♦  *  ♦  to  have  and  to  hold  the  use  ot 
tlie  lands  •  •  •  during  her  natural  life,  and  upon  her  dentli 
the  absolute  title  in  fee  simple  •  ♦  ♦  shall  vest  in  the  heirs 
of  the  body  of  said  Luzette  Merrill"  and  that  "in  case  said  I.ii- 
zette  Merrill  shall  die  without  leaving  any  heirs  of  her  body  liv- 
ing at  the  time  of  her  decease,  then  upon  the  death  of  said  Luzette 
Merrill  the  title  to  one-third  of  said  lands  shall  vest  In  Ira  Mer- 
rill, the  husband  of  said  Luzette  Merrill,  and  the  title  to  the  re- 
maining two-thirds  of  said  land  shall  vest  in  the  heirs  of  the 
bodj  of  Martha  K.  Adams,  sister  of  said  Luzette  Merrill,"  gives 
to  Martha  K.  Adams,  or.  If  dead,  to  her  children,  two-thirds  of 
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such  land,  and  to  the  husband  of  Luzette  Merrill  one-third 
thereof,  In  the  event  of  the  death  of  Luzette  Merrill  leaving  no 
living  child,    pp.  322, 323, 324, 325. 

4.  Deeds. — Constimction, — Words, — Courts  will  give  effect  to  all 
of  the  words  used  in  a  deed,  and  give  them  their  ordinary  mean- 
ing when  possible,    pp.  323, 329. 

f).  Deeds. — Remainders, — Limiting  after  Grant  of  Estate  Tail. — 
A  valid  remainder  may  be  limited  after  the  grant  of  an  estate  tall 
(§3d94  Bums  1908,  §2958  R.  S.  1881).    p.  323. 

6.  Deeds. — Remainder  icith  Double  Aspect, — ^A  deed  may  provide, 
on  the  happening  of  a  designated  contingency,  for  the  gift  of  a 
remainder  in  fee  to  certain  persons,  and  to  others  upon  the  failure 
of  the  happening  of  such  contingency,    p.  323. 

7.  WoBDS  AND  Phrases. — **Heirs  of  the  Body," — Deeds. — ^The  words 
"heirs  of  the  body,"  as  used  In  a  deed  giving  certain  land  to  a 
daughter  and  upon  her  death  to  her  children  and  "heirs  of  the 
body"  of  said  daughter  then  living,  import  children,    p.  324. 

8.  Deeds. — Remainder  to  Children. — Shelley's  Case. — A  deed  giving 
to  the  grantors*  daughter  a  life  estate,  remainder  to  her  children 
and  "the  heirs  of  the  body'*  of  such  daughter  then  living,  gives 
a  vested  remainder  to  such  children  by  purchase  and  not  by 
descent,    p.  325. 

f».  Descent  and  Distribution. — Contingent  Remainder, — Adopted 
Children, — ^An  adopted  child  talces  the  Interest  of  its  adopting 
parents  in  a  contingent  remainder  of  land.    p.  325. 

10.  Estates. — '^Property," — Statutes, —  The  word  "property,**  as 
used  in  §1356  Bums  1908,  §1285  H.  S.  ISSl,  providing  that  real 
"property'*  shall  include  "lands,  tenements  and  hereditaments," 
Includes  every  species  of  title,  inchoate  or  complete,  and  every 
right  which  lies  in  contract,  executory  or  executed,    p.  32t5. 

11.  Deeds.— "C/M*Wre«.*'— "If  etr«  of  the  Body  ."-^Adopted  Child.— 
An  adopted  child  takes  no  title  under  a  deed  to  his  adoptive 
mother  and  her  '^children*'  and  the  heirs  of  her  body  living  at  her 
death,    p.  326. 

12.  Descent  and  Distribution. — Adopted  Children. — Adopted  chil- 
dren inherit  the  same  as  other  children,    p.  326. 

13.  Deeds. — Warranty. — **Heirs." — At  the  common  law  the  word 
"heirs**  was  necessary  to  a  deed  in  granting  an  absolute  title, 
the  failure  to  use  which  resulted  In  the  creation  of  a  life  estate, 
p.  328. 

14.  Descent  and  Distribution. — Heirs. — Living  Persons. — A  livlnt 
person  has  no  heirs,    p.  329. 

From  Steuben  Circuit  Court;   Joseph  W.  Adair,  Special 
Judge. 

Suit  by  Martha  K.  Adams  and  others  nsrainst   Alvnh  B. 


NOVEMBER  TERM,  1901).  317 

Adams  v.  Merrill — 45  Ind.  App.  315. 

Merrill    From  a  decree  for  def mdant,  plaintiffs  appeal. 
Reversed. 

Brown  dt  Carlin  and  Frank  31.  Powers,  for  appellants. 
Walter  Olds  and  Cyrus  Chne,  for  appellee. 

Myers,  J. — The  appellants  by  their  complaint  and  the 
appellee  by  his  cross-complaint  sought  to  quiet  title  to  cer- 
tain real  estate  in  Steuben  county.  The  case  involves  the 
oonstruction  of  a  certain  deed  of  conveyance  of  said  real 
estate,  and  the  question  is  presented  by  the  assignment  of 
errors  based  on  the  action  of  the  court  in  overruling  ap- 
pellants' demurrer  to  the  first  paragraph  of  the  cross- 
complaint,  and  its  ruling  sustaining  the  appellee's  de- 
murrer to  the  second  paragraph  of  the  second  amended 
complaint. 

The  plaintiffs  Martha  K.  Adams,  William  H.  Adams,  her 
husband,  and  their  three  children,  Mabel  L.  Adams,  Earl  B. 
Adams  and  Myra  P.  Adams,  alleged,  in  substance,  that 
Lewis  Barnard  was  the  owmer,  on  April  18,  1877,  of  the 
real  estate  described,  and  on  that  day  he  and  his  wife, 
Hattie  Barnard,  executed  to  Luzette  Merrill  the  deed  in 
controversy,  portions  of  which  are  as  follows: 

**This  indenture  witnesseth  that  Lewis  Barnard  and 
Hattie  Barnard,  his  wife,  both  of  Steuben  county,  in 
the  State  of  Indiana,  convey  and  warrant  to  Luzette 
Merrill,  of  Steuben  county,  in  the  State  of  Indiana,  for 
the  sum  of  $500,  the  following  real  estate  in  Steubeu 
county,  in  the  State  of  Indiana,  to  wit:  *  *  •  By 
this  fonvevance.  said  Luzette  ^lerrill  is  to  have  and  to 
hold  the  use  of  the  lands  above  described  durin^r  her 
natural  life,  and  upon  her  death  the  absolute  title  in 
fee  simpl<»  to  the  above-described  lands  shall  vest  in  the 
children  and  heirs  of  the  body  of  said  Luzette  ]\Ierrill. 
In  casp  said  Luzette  Merrill  shall  die  without  leaving  any 
heirs  of  her  body  living  at  the  time  of  her  decease,  then 
upon  the  death  of  said  Luzette  Merrill  the  title  to  one- 
third  of  .said  lands  shall  vest  in  Ira  Merrill,  the  husband 
of  said  Tvuzette  Merrill,  and  the  title  to  the  remaining 
two-thirds  of  said  land  shall  vest  in  the  heirs  of  the  body 
of  Martha  K.  Adams,  sister  of  said  Luzette  Merrill." 
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At  the  time  of  the  execution  of  the  deed  in  question  the 
grantor  was  an  old  man,  in  poor  health,  and  Luzette  Mer- 
rill and  Martha  K.  Adams  were  his  only  children  then  liv- 
ing. The  conveyance  was  made  and  intended  hy  the 
grantor,  and  was  axjcepted  by  the  grantee,  as  a  gift  in  con- 
sideration of  love  and  affection.  On  the  same  day  Lewis 
Barnard  executed  to  Martha  K.  Adams  a  deed  conveying 
other  real  estate  owned  by  him.  The  consideration  of  $500, 
mentioned  in  the  deed  to  Luzette  Merrill,  was  not  paid,  nor 
was  any  part  of  it  paid,  nor  was  it  intended  by  the  parties 
at  the  time  of  the  execution  of  the  deed  that  said  pecuniary 
consideration  or  any  part  of  it  should  be  paid.  The  land  so 
conveyed  to  Luzette  Merrill  was  at  the  time  of  the  convey- 
ance of  the  fair  cash  value  of  $10,000.  The  deed  was  duly 
recorded  November  13,  1S77.  The  grantor  and  his  wife,  who 
joined  in  the  conveyance,  were  divorced  on  his  petition  to  the 
Steuben  Circuit  Court  on  February"  6,  1878,  and  Lewis 
Barnard,  the  grantor,  died  intestate,  December  17,  1883, 
leaving  Luzette  Merrill  and  Martha  K.  Adams  his  only  chil- 
dren and  heirs  at  law.  Ira  Merrill,  named  in  the  deed,  was 
the  husband  of  Luzette  Merrill  at  the  time  of  the  execution 
of  the  deed  and  thereafter  until  February  7,  1898,  when  ho 
died  intestate.  At  the  date  of  the  deed  Luzette  Merrill  had  a 
daughter,  her  only  child.  Belle  Merrill,  bom  August  5,  1876, 
who  died  intestate  October  5,  1894,  leaving  no  children  or 
lineal  descendants,  and  she  never  was  married.  Luzette 
Merrill  died  intestate  May  28,  1902,  leaving  no  children  or 
heirs  of  her  body  surviving  her,  and  she  never  married  after 
the  death  of  Ira  Jlerrill.  On  September  9,  1896,  on  the 
petition  of  Ira  Merrill  and  Luzette  Merrill,  it  was  adjudged 
and  decreed  by  the  Steuben  Circuit  Court  that  Jolm  Alva 
Bolin  and  his  sister,  Lula  May  Bolin,  be,  and  by  said  judg- 
ment and  decree  they  were,  adopted  by  Ira  Merrill  and  Lu- 
zette Merrill  as  heirs  at  law,  and  their  names  were  changed 
to  Alva  B.  Merrill  and  Lula  B.  Merrill.  Said  adopted  heirs 
were  not  rolat<Hl  hy  consanguinity  to  Lewis  Baniard,  Lu- 
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zette  Merrill  nor  Ira  Merrill.  Lula  B.  Merrill  died  intestate 
December  20,  1900,  unmarried  and  leaving  no  children  nor 
lineal  descendants.  Said  Alva  B.  Merrill  was  made  a  de- 
fendant, and  he  is  the  sole  appellee  here.  It  was  alleged 
that  he  was  claiming  some  interest  in  the  real  estate  under 
and  by  virtue  of  said  adoption,  and  not  otherwise,  which 
claim  was  alleged  to  be  adverse  to  the  claim  of  the  appel- 
lants, unfounded,  and  a  cloud  upon  their  title.  It  was  fur- 
ther shown  that  the  appellant  William  H.  Adams,  at  the 
time  of  the  execution  of  the  deed,  was,  and  he  still  continued 
to  be.  the  husband  of  appellant  Martha  K.  Adams,  mentioned 
in  the  deed,  and  is  still  living,  and  the  other  appellants  here, 
Mabel  L.  Adams,  Earl  B.  Adams  and  Myra  P.  Adams,  were 
the  only  children  and  ''heirs  of  the  body'*  of  Martha  K. 
Adams.  !Mabel  L.  Adams  was  born  September  7,  1876,  be- 
fore the  execution  of  the  deed,  and  Lewis  Barnard,  the 
grantor,  well  knew,  at  the  time  of  the  execution  of  the  deed, 
of  the  existence  of  Belle  Merrill  and  Mabel  L.  Adams.  Earl 
B.  Adams  was  bom  October  29,  1878,  and  Myra  P.  Adams 
was  bom  May  12,  1883.  None  of  the  persons  mentioned  in 
the  deed  and  none  of  the  parties  to  this  cause  have  ever  con- 
veyed or  alienated  or  attempted  to  convey  or  alienate  said 
lands  or  any  part  thereof.  Luzette  Merrill  at  the  time  of 
said  conveyance  entered  into  possession  of  the  lands  under 
and  by  virtue  of  the  conveyance,  and  she  held  possassion 
thereof  continuously  until  her  death,  when  the  appellants 
entered  into  possession  of  the  lands,  and  ever  since  they  have 
been,  it  was  alleged,  **the  owners  in  fee  simple  of  the  above- 
described  real  estate."  The  cross-complaint  of  the  appellee 
set  forth  the  facts  without  essential  difference  from  the 
averments  of  the  complaint. 

It  is  contended,  on  behalf  of  the  appellee,  that  by  the 
premises  of  the  deed  the  grantor  conveyed  to  Luzette  Mer- 
rill all  the  title  he  had,  and  she  thereby  took  an  absolute 
title  in  fee;  that  the  language  of  the  habendum  is  repug- 
nant to  the  granting  clause,  and  is  void;   that  if  the  deed 
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shall  not  be  so  construed,  the  words  **  children  and  heirs  of 
the  body/'  in  the  deed,  designate  two  classes  of  persons, 
and  the  word  ** children"  carries  the  title  to  the  appellee,  an 
adopted  child,  living  at  the  death  of  Luzette  Merrill,  other- 
wise, the  words  ** heirs  of  the  body"  must  prevail,  and  by 
virtue  of  our  statute  the  deed  conveyed  the  fee  simple  abso- 
lute to  Luzette  llerrill,  and  the  title  passed  from  her  to  the 
appellee  by  descent. 

It  is  true  that  by  virtue  of  §3958  Bums  1908,  §2927  R.  S. 

1881,  the  deed,  in  the  absence  of  the  disposing  provisions 

following"  the  description  of  the  land,  referred  to  in 

1.  argument  as  tlie  liabendum,  would  have  been  suffi- 
cient to  transfer  the  title  in  fee  simple  to  Luzette 

Merrill,  with  full  covenants.  We  are  therefore  to  consider 
what  effect,  if  any,  should  be  ascribed  to  those  provisions 
following  the  description.  The  statute  (§3960  Burns  1908, 
§2029  R.  S.  1881)  also  provides:  '*It  shall  not  be  necessary 
to  use  the  words  'heirs  and  assigns  of  the  grantee,'  to  create 
in  the  grantee  an  estate  of  inheritance;  and  if  it  be  the  in- 
tention of  the  grantor  to  convey  any  lesser  estate,  it  shall 
be  so  expressed  in  the  deed." 

It  is  proper  to  consider  whether  the  grantor,  who  did  not 

use  the  words  *' heirs  and  assigns"  in  the  deed,  expressed 

his  intention  to  convey  any  estate  less  than  a  fee 

2.  simple  absolute  to  the  first  taker.     Under  the  statutes  I 

^  I 

a  grantor  may  use  the  words  *' convey  and  warrant"  I 

i 

without  using  the  words  ''heirs  and  assigns  of  the  grantee," 

and  yet  may  effectually  express  '*in  the  deed,"  though  after  • 

the  description  of  the  land,  as  in  this  deed,  his  intention  to 

convey  an  estate  less  than  an  estate  of  inheritance  to  the  first 

taker.     In  the  case  of  Prior  v.  QuacJcenbush  (1868),  29  Ind. 

475,  the  deed  executed  in  1837  contained  the  words  ** heirs 

and  assigns"  of  the  grantee,  and  therefore  the  deed,  with-  j 

out  more  words,  would  have  been  sufficient  to  pass  title  in 

fee  sini[)le  to  the  grantee;  but  effect  was  given  to  a  qualify-  | 

ing  clause  at  the  close  of  the  deed,  and  the  first  taker  was 
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held  to  have  received  a  life  estate  with  remainder  to  two 
persons  named  in  the  (|ualifyiQ^  clause,  which  detiaed  the 
sense  in  which  the  word  ''heirs"  in  the  preceding  portion 
f»f  the  deed  was  to  be  taken,  and  restricted  it  to  the  two 
persons  so  named  in  the  qualifying  clause.  There  was  no 
cH)ntlict  between  the  provisions  of  the  deed,  but  tlic  niean- 
in^nr  of  one  portion  was  defined  by  another  portion.  In  the 
rase  of  Canon  v.  McCasUn  (1S78),  60  Ind.  334,  Abel  and 
his  wife  by  their  deed,  executed  iu  18f)4,  granted,  bargained, 
sold  and  eonveved  to  *'Hervev  IMcCaslin  and  his  heirs  and 
assigns  forever"  real  estate  dt*s('ril)t'd,  ''to  he  lield  by  said 
Hervey  McCaslin  for  and  chirin*?  his  natural  life,  and  to 
Sarah  McCaslin  (his  now  wife)  if  she  be  living  at  the  death 
of  said  Hervey  McCaslin,  and  to  her  heirs  and  assigns  in  fee 
simple ;  and  if  she  be  not  living  at  the  death  of  said  Hervey 
^IcCaslin,  then  to  the  heirs  and  assigns  of  said  Hervey  Mc- 
Caslin forever."  The  court,  considering  the  deed  as  a 
whole,  held  that  there  was  not  **8uch  a  repugnance  or  contra- 
diction between  the  premises  of  the  deed  in  question  and  the 
habendum  as  rendered  the  latter  void;"  that  Hervey  Mc- 
Caslin was  to  take  the  land  for  life  at  all  events,  and  his 
heirs  the  fee,  if  he  should  survive  his  wife,  but  if  she  should 
survive  him  the  fee  was  to  be  vested  in  her. 

In  the  case  of  Edwards  v.  Beall  (1881),  75  Ind.  401,  the 
grantors  by  deed  executed  in  1869  in  its  granting  part  did 
''convey  and  w^arrant"  to  Celestine  Beall  and  John  Beall, 
her  husband,  for  a  sum  stated,  certain  real  estate  described, 
to  be  held  by  said  Celestine  as  her  owti  property,  the  hus- 
band ** having  the  possession  thereof  during  his  lifetime; 
said  possession  to  return  to  Mrs.  Beall  if  she  survives  her 
husband."  It  was  held  that  the  wife  took  an  estate  in  fee 
simple  subject  to  a  life  estate  in  the  husband. 

In  the  case  of  Doren  v.  GHllum  (1893),  136  Ind.  134,  by 
the  terms  of  the  deed  executed  in  1892,  the  grantors  "con- 
vey and  warrant  to  Levi  Hubbard  and  Margaret  Hubbard, 
Vol.  45—21 
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•  *  •  for  the  sum  of/'  etc.,  certain  real  estate  described, 
**to  have  and  to  hold  the  same  during  their  natural  lives 
and  each  of  their  natural  lives,  and  then  to  descend  to  Will- 
iam H.  Hubbard  and  the  heirs  of  his  body.'*  It  was  urged 
there,  as  here,  that  by  the  words  ** convey  and  warrant," 
title  in  fee  simple  was  passed,  and  that  **  *the  habendum 
totally  contradicts  and  is  repugnant  to  the  estate  granted  in 
the  premises,'  and  hence  that  the  premises  govern  and  the 
habendum  is  void."  But  the  court  held  that  only  a  life 
estate  went  to  Levi  and  Margaret  Hubbard  and  each  of 
them,  and  that  William  H.  Hubbard  took  by  purchase  a 
vested  remainder. 

In  the  case  of  Evans  v.  Dunlap  (1905),  36  Ind.  App.  198, 
the  deed  executed  in  1860  proceeded:  '* Jacob  Evans,  of 
Madison  county,  in  the  State  of  Indiana,  for  $1,000  conveys 
and  warrants  to  James  Evans,  of  Madison  county,  in  the 
State  of  Indiana,  the  following  described  real  estate,  situated 
in  Madison  county,  in  the  State  of  Indiana:  *  •  •  To 
have  and  to  hold  the  same  during  his  natural  lifetime." 
It  was  held  that  a  life  estate  only  was  conveyed  to  the 
grantee.  See,  also,  Tinder  v.  Tinder  (1892),  131  Ind.  381; 
Welch  V.  Welch  (1899),  183  Hi.  237,  55  N.  E.  654;  Williams 
V.  Hedrick  (1899),  96  Fed.  657,  37  C.  C.  A.  552. 

Turning  to  the  deed  in  the  case  at  bar,  it  is  plain,  under 
the  cases  before  cited,  that  after  the  use  of  the  words  **  con- 
vey and  warrant  to  Luzette  Merrill,"  in  the  beginning 

3.  portion  of  the  deed,  it  was  within  the  power  of  the 
grantor,  in  the  portion  foUowing  the  description,  to 
define  the  estate  granted  to  Luzette  Merrill  as  a  life  estate 
only,  and  to  provide  for  any  valid  remainder.  By  legitimate 
and  proper  interpretation  of  that  portion  of  the  deed  fol- 
lowing the  description  of  the  land,  the  meaning,  which  is  to 
be  our  guide,  is  that  upon  the  termination  of  the  life  estate, 
if  Luzette  Merrill  should  leave  any  heirs  of  her  body  living 
at  the  time  of  her  decease,  the  title  in  fee  simple  should  vest 
in  her  children  and  heirs  of  her  bodv  so  left  living  at  her 
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decease;  but  if  she  should  die  without  leaving  any  heirs  of 
her  body  then  living,  the  title  to  one-third  of  the  lands 
should  vest,  at  the  death  of  Luzette  Merrill,  in  Ira  Merrill, 
her  hosband,  and  the  title  to  the  remaining  two-thirds  of  the 
land  should  vest,  at  the  death  of  Luzette  ]\Ierrill,  in  the 
heirs  of  the  body  of  Martha  K.  Adams,  sister  of  Luzette 
Merrill 

We  are  to  seek  to  give  eflfect  to  every  word  in  the  deed 
aeeordmg  to  the  intention  of  the  parties  {Evans  v.  Dunlap, 

supra;  Ooodpaster  v.  Leathers  [1890],  123  Ind.  121; 
•t.    Tinder  v.  Tinder,  supra;  Booker  v.  Tarwater  [1894], 

138  Ind.  385,  394),  and  therefore  we  must  not  reject 
arbitrarily  the  legitimate  meaning  of  the  word  ''children" 
in  the  connection  in  which  it  is  used  in  the  deed.    Our  stat* 

ute  contemplates  that  a   valid  remainder  may   be 

5.  limited  after  what  would  be  an  estate  tail  at  common 
law.    §3994   Bums   1908,    §2958   R.    S.    1881.    See 

Moore  v.  Gary  (1897),  149  Ind.  51. 

In  the  deed  before  us,  unless  Luzette  Merrill  should  leave 
surviving  her  heirs  of  her  body  alive  at  the  time  of  her  death, 
no  estate  was  to  go  to  the  children  and  heirs  of  her 
3.     body,  but  in  the  absence  of  heirs  of  her  body  alive  at 
her  death  the  title  absolute  was  to  go,  one-third  to  Ira 
Merrill  and  two-thirds  to  the  heirs  of  the  body  of  Martha 
K.  Adams.    In  2  Washburn,  Real  Property   (5th  ed.),  p. 
625,  it  is  said :    "Notwithstanding  a  remainder  limited  after 
a  remainder  in  fee  would  be  void,  as  has  been  often  re- 
peated, yet  two  remainders  may  be  so  limited,  though 

6.  each  a  fee,  as  to  be  good,  provided  this  is  so  done 
that  only  one  is  to  take  effect,  the  one  being  a  sub- 
stitute for,  and  not  subsequent  to,  the  other.  The  conse- 
quence is,  that,  if  the  first  takes  effect  and  becomes  vested, 
the  other  at  once  becomes  void.  Such  limitation  is  said  to 
be  of  a  fee  with  a  double  aspect.  A  case  illustrative  of  this 
proposition  is  that  of  lAiddingion  v.  Kimr  [1697],  1  Raym. 
203,  where  the  devise  was  to  A.  for  life ;  and  if  he  had  male 
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issue,  theu  to  such  issue  and  his  heirs ;  but  if  A.  died  with- 
out issue  male,  then  to  T.  B.  in  fee.  Here  are  two  re- 
mainders contingent  in  their  character,  and  both  in  fee,  de- 
pendent upon  the  same  particular  estate,  and  to  take  effect, 
if  at  all,  upon  the  determination  of  that  estate;  and  only  one 
of  these  can  take  effect.  If  A.  has  issue,  the  remainder  vests 
at  once  in  such  issue,  and  defeats  the  limitation  of  T.  B.  alto- 
gether. On  the  other  hand,  if  A.  dies  without  issue,  T.  B/s 
remainder  at  once  vests  in  him,  and  takes  effect  as  a  sub- 
stitute for  the  other;  neither  is  by  its  terms  to  wait  until 
the  other  shall  have  once  taken  effect,  and  afterwards  been 
determined." 

The  limitation  to  the  children  and  heirs  of  the  body  of 
Luzette  Merrill  not  havinp:  taken  effect  at  the  termination 
of  the  particular  estate,  she  having  died  without 
3.  leaving  any  heirs  of  her  body  living  at  the  time  of 
her  decease,  the  other  contingent  limitation  upon  the 
same  particular  estate  took  effect,  as  a  substitute,  immedi- 
ately upon  the  death  of  Luzette  Merrill.  Whether  it  is  con- 
sidered that  Luzette  IMerrill  took  what  at  common  law  would 
have  been  an  estate  tail,  or  a  determinable  fee,  in  either 
case  it  was  limited  to  the  children  and  heirs  of  her  body  liv- 
ing at  her  decease,  and  it  must  be  kept  in  mind  that  a  valid 
contingent  remainder  might  be  limited  over  to  take  effect 
upon  the  termination,  under  the  circumstances  mentioned  in 
the  deed,  of  the  first  estate  granted ;  that  is,  a  contingent 
remainder  in  fee  simple  was  limited  to  Ira  Merrill  and  to 
the  heirs  of  the  body  of  Martha  K.  Adams.  Groodwin,  Real 
Property,  pp.  32,  43. 

The  contingency  upon  which  the  remainder  was  to  vest  in 
Ira  Merrill  and  the  heirs  of  the  body  of  Martha  K.  Adams, 
was  the  event  of  the  failure  of  issue.     The  phrase, 
7.    ** heirs  of  the  body,'*  was  used  consistently  through- 
out the  deed  in  the  sense  of  children,  issue  of  the  body. 
The  two-thirds  part  of  the  land  was  to  **vest  in  the  heirs  of 
the  body  of  Martha  K.  Adams,  sister  of  said  Luzette  Mer- 
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rilL''   The  phrase,  "'heirs  of  the  body,"  was  here  used  as 
deicripHo  personarum  of  the  heirs  apparent  of  the  body  of 
Martha  K.  Adams.     The  remainder  was  to  vest  in  them  upon 
the  death  of  Luzette  Merrill  without  heirs  of  her  body  then 
hving.    Of  the  two  modes  recognized  by  law  for  the 
8.    acquiring   of   estates,    ** purchase"   and   ** descent," 
they  were  to  take  by  the  former,  and  not  by  the  latter. 
The  rule  in  Shelley's  Case  (1581),  1  Coke  *94,  has  no  appli- 
cation here.    The  three  children  of  Martha  K.  Adams  were 
the  heirs  of  the  body  of  Martha  K.  Adams,  within  the  mean- 
ing of  the  grantor.    They  were  living  and  capable  of  tak- 
ing at  the  time  the  estate  in  remainder  must  vest, 
3.    the  time  of  the  termination  of  the  particular  estate. 
Under  our  statute  there  was  no  necessity  for  the  use 
of  the  words  ** heirs  and  assigns"  to  create  an  estate  of  in- 
heritance in  these  three  children.    So,  also,  there  was  no 
need  of  the  use  of  these  words  to  create  a  like  estate  in  Ira 
Merrill.    See  Chamberlain  v.  Runkle  (1902"),  28  Ind.  App. 
599.    We  therefore  conclude  that  the  appellants,  Mabel  L. 
Adams,  Earl  B.  Adams  and  Myra  P.  Adams,  are  entitled  to 
have  their  title  in  fee  simple  to  the  two-thirds  part  of  the 
lands  in  question  quieted. 

Before  the  termination  of  the  particular  estate  of  Luzette 
Merrill,  Ira  Merrill,  her  husband,  died  intestate,  one  of  the 
owners  by  purchase,  as  we  have  seen,  of  the  con- 
9.    tingent  remainder  in  fee  simple,  and  by  applying  to 
that  interest  the  rule  that  "where  the  person  is  ascer- 
tained who  is  to  take  the"  contingent  ** remainder,  if  it  be- 
comes vested,  and  he  dies,  it  will  pass  to  his  heirs."    2 
Washburn,  Real  Property"  (5th  ed.),  p.  640.     See,  also,  Hall 
V.  Broumlee   (1905),  164  Ind.  288;    Wendell  v.  CrandaU 
a848),  1  N.  Y.  491;   Hicks  v.  Pegues  (1852),  4  Rich.  Eq. 
413.    In  4  Kent's  Comm.  (14th  ed.),  •261,  it  is  said  *Hhat 
all  contingent  estates  of  inheritance,  as  well  as  springing 
and  executory  uses  and  possibilities,  coupled  with  an  inter- 


326  APPELLATE  COURT  OF  INDIANA, 

Adams  v.  Merrill — 46  Ind.  App.  315. 

est,  where  the  person  to  take  is  certain,  are  transmissible  by 
descent,  and  are  devisable  and  assignable."  Cummings  v. 
Stearns  (1894),  161  Mass.  506. 

Section  2990  Burns  1908,  §2467  R.  S.  1881,  provides  that 
**the  real  and  personal  property  of  any  person  dying  in- 
testate shall  descend  to  his  or  her  children  in  equal 

10.  proportions."    Under  §1356  Burns  1908,  §1285  R.  S. 
1881,   the   phrase   ''real   property"   includes   lands. 

tenements  and  hereditaments,  including  incorporeal  hered- 
itaments. *  *  The  word  *  property, '  as  used  in  this  statute,  as 
applicable  to  lands,  includes  every  species  of  title,  inchoate 
or  complete,  and  embraces  the  rights  which  lie  in  contract, 
whether  executory  or  executed. ' '  Burt  v.  Hoettinger  ( 1867 ) , 
28  Ind.  214,  218. 

Ira  Merrill  left  surviving  him  his  widow,  Luzette  MerriU, 
and  the  appellee,  Alvah  B.  Merrill,  an  adopted  son  of  both 
Ira  Merrill  and  Luzette  IVIerrill.  The  adoption  took  place 
after  the  death  of  the  daughter,  Belle  Merrill,  who  was  liv- 
ing at  the  date  of  the  deed,  and  who  died  after  the  death  of 
the  grantor.  This  adopted  child  cannot  be  regarded  as 
within  the  meaning  of  the  grantor  in  the  use  of  the 

11.  words  **the  children  and  heirs  of  the  body  of  said  Lu- 
zette Merrill,"  or  the  words  **any  heirs  of  her  body 

living  at  the  time  of  her  decease,"  in  the  deed,  but  he  was 
the  heir  of  Ira  Merrill  and  Luzette  Merrill  by  virtue  of  his 
adoption.  The  statute  (?870  Burns  1908,  Acts  1883,  p.  61) 
provides  that  '*from  and  after  the  adoption  of  such  child  it 
shall  take  the  name  in  which  it  is  adopted  and  be  entitled 
to  and  receive  all  the  riorhts  and  interest  in  the  estate  of  such 
adopting  father  or  mother,  by  descent  or  othenvise,  that  such 
child  would  if  the  natural  heir  of  such  adopting  father  or 
mother. "    And  it  has  been  held  that  an  adopted  child 

12.  inherits  from  the  adopting  parents  the  same  as  their 
own  child.    Krng  v.  Davis  (1882),  87  Ind.  590;  Bray 

V.  Miles  (1899),  23  Ind.  App.  432.     Therefore,  whatever  in- 
heritable rij^'ht  existed  in  the  adopting  parents  descended  to 
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the  adopted  son  on  their  death.  And  as  Luzette  Merrill 
died  leaving  no  heirs  of  her  body  living,  and,  as  we  have 
seen,  Ira  Merrill  died  leaving  an  interest  in  the  lands  in  ques- 
tion which  would  pass  to  his  heir — the  adopted  son — we  are 
therefore  of  the  opinion  that  appellee,  Alvah  B.  Merrill,  is 
entitled  to  the  undivided  one  third  of  the  lands  in  fee  sim- 
ple, and  that  his  title  thereto  should  be  quieted. 

Judgment  reversed,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

Eabb,  C.  J.,  Comstock,  Hadley  and  Watson,  JJ.,  concur. 

Roby,  J.,  absent. 

On  Petition  for  Rehearing. 

if  VERS,  J. — In  support  of  appellee's  petition  for  a  rehear- 
ing:, counsel  earnestly  and  ably  argue  that  the  limitation  in 
that   portion    of   the    Barnard   deed    following   the 

1.  description  of  the  real  estate  should  be  held  void, 
because  of  the  repugnancy  between  it  and  the  prem- 
ises of  the  deed.  They  also  very  respectfully  contend  that 
in  our  original  opinion  and  in  Evam  v.  Dunlap  (1905),  36 
Ind.  App.  198,  we  have  abrogated  the  rule  stated  in  the 
cases  of  Clmmberlain  v,  Eunkle  (1902),  28  Ind.  App.  599, 
andL<im&  v.  Medsker  (1905),  35  Ind.  App.  662.  In  view  of 
the  apparent  earnestness  of  counsel  in  these  matters,  we 
have  taken  the  time  carefully  to  reconsider  this  case,  and,  in 
the  hope  of  making  ourselves  the  better  understood,  have 
concluded  to  add  the  following  observations,  although  they 
may  appear  to  be  elementary. 

It  will  be  proper,  as  preliminary  to  what  we  shall  here- 
after say,  to  call  attention  to  the  fact  that  in  the  case  of 
Evans  v.  Dunlap,  supra,  as  in  this  case,  the  granting  clause 
was  expressed  in  general  terms,  while  in  the  two  other  cases 
just  cited  the  granting  clause  contained  words  of  limitation. 
Keeping  in  mind  this  diflFerence  between  the  cases  men- 
tioned may  result  in  a  better  understanding  of  our  theory 
of  this  case. 
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Before  the  enactment  (rf  §3958  Bums  1908,  §2927  R.  S. 
1881,  on  which  counsel  base  their  claim,  it  was  necessary,  in 

order  to  convey  an  estate  in  fee  simple,  to  insert  the 
13.   word  "heirs,'*  or  other  words  of  limitation,  in  the 

premises  of  the  deed,  if  words  of  limitation  were  in- 
serted in  the  habendum,  and  it  was  sufficient  to  insert  words 
of  purchase  only  in  the  premises,  leaving  to  the  habendum 
its  proper  office  of  the  expression  of  words  of  limitation. 
The  purpose  of  the  habendum   is  to  limit  and  define  the 

estate  or  amount  of  interest  of  ownership  in  the 
1.    premises  granted,  as  for  life  or  in  fee,  etc.     It  was 

usual,  however,  to  insert  in  the  premises,  in  connec- 
tion ^vith  the  words  of  gi'ant,  the  estate  or  quantity  of  o\Mier- 
ship.  If  the  granting  part  of  the  deed  contain  proper  words 
of  limitation,  the  habendum  may  be  dispensed  with  entirely ; 
but  if  the  latter  be  used  and  the  limitation  therein  be  re- 
pugnant to  the  limitation  in  the  premises  it  will  be  treated 
as  having  no  validity  or  effect.  When,  however,  the  grant 
is  indefinite  because  of  its  generality  in  respect  to  the  estate 
in  the  lands  conveyed,  it  may  be  defined,  qualified  and  con- 
trolled by  the  habendum.  So  the  habendum  is  useful  only 
when  the  words  of  grant  leave  the  subject  of  the  extent  of 
ownership  open  to  explanation.  A  simple  grant  to  a  per- 
son named,  without  any  particular  words  of  limitation  in 
the  premises,  leaves  the  extent  of  ownership  open  to  ex- 
planation. Evans  v.  Durdap,  supra.  Such  a  grant,  in- 
definite because  of  its  generality,  being  without  limitation 
either  in  the  premises  or  in  the  habendum,  would  be  con- 
strued at  common  law  to  mean  a  grant  for  life  only.  Hod- 
loch  V.  Gray  (1886),  104  Ind.  596,  599;  Lamb  v.  Medsker^ 
supra;  Chamberlain  v.  Bunhhf  supra.  Our  statutes 
(§§3958-3960  Bums  1908,  §§2927-2929  R.  S.  1881),  besides 

furnishing  short  forms  for  deeds  of  conveyance,  make 
2.    it  unnecessary  to  use  the  words  ''heirs  and  assigns  of 

the  grantee''  to  create  an  estate  of  inheritance,  but  if 
a  lesser  estate  is  intended  by  the  grantor  **it  shall  be  so  ex 
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pressed  in  the  deed.'*  (Our  italios.)  A  deed  of  conyey- 
ance,  which  if  made  before  the  statute  would  create  an  estate 
for  life  by  reason  of  the  words  of  grant  being  thus  general 
and  indefinite,  and  there  being  no  words  of  limitation  either 
in  the  granting  clause  or  in  the  habendum,  will  under  the 
statute  create  in  the  grantee  an  estate  of  inheritonee,  the 
presumption  of  law  in  the  former  case  being  that  the  grantor 
intended  to  create  an  estate  for  life ;  whereas  under  the  stat- 
ute, an  estate  of  inh^itanee.  But  notwithstanding  the  em- 
ployment of  such  general  words  of  grant  in  the  premises,  the 
grantor,  under  the  statute,  as  before  its  aiaetment  by  appro- 
priate words  of  limitation  in  the  habendum,  or  by  subse- 
quent appropriate  expressions  **in  the  deed,"  may  define 
the  estate  or  amount  of  interest  or  ownership  in  the  property 
sfranted. 

It  is  true,  as  pointed  out  by  counsel,  that  Martha  K. 

Adams,  being  still  in  life,  has  no  heirs  of  her  body  in  the 

technical  meaning  of  those  terms;    but   we  cannot 

14.  agree  that  the  provision  of  the  deed,  that  in  the  event 
of  the  death  of  Luzette  Merrill,  without  any  heirs 
of  her  body  living  at  her  decease,  then,  upon  her  death 
the  title  to  two-thirds  of  the  lands  should  vest  in  the  heirs 
of  the  body  of  Martha  K.  Adams,  must  be  treated  as  void. 
This  language  **does  not  designate  those  who  shall  take  in 
indefinite  succession,  but  it  designates  persons  who  shall 
take  the  remainder  as  soon  as  the  life  estate  ends.*'  ffarf- 
lock  V.  Gray,  supra.  While  it  is  not  the  purpose  of  con- 
struction to  wrest  the  words  of  the  instrument  from 

4.  their  settled  legal  meaning  by  resorting  to  evidence  of 
language  used  by  the  parties  and  not  inserted  in  their 
TOtten  contract,  yet  the  court  should  seek  the  sense  of  the 
language  actually  employed,  as  the  parties  intended,  and 
apply  it  in  accordance  with  their  intent,  if  sujch  intent  be 
not  opposed  to  established  principles  of  law,  Fountaiv 
County  Coal  fie.  Co,  v.  Beckleheimer  (1885),  102  Tnd.  76; 
Evans  v.  Dunlaj),  supra;   Ihimmelman  v.  Mounts  (1882),  87 
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Ind.  178.  If  possible,  in  accordance  with  established  prin- 
ciples, in  seeking  the  meaning  of  parties  the  court  should 
proceed  upon  the  theory  that  they  did  not  intend  any  of  the 
language  employed  by  them  to  be  absurd  or  meaningless, 
and  did  not  propose  to  do  a  vain  and  useless  thing.  3 
Washburn,  Real  Property  (6th  ed.),  §2271.  The  same 
author  also  says  (§2267)  that  **  comparatively  few  deeds 
are  made  in  which  there  are  not  either  recitals,  exceptions, 
conditions,  or  reservations,  as  well  as  covenants  respecting 
the  title. ' ' 

Finding  no  reason  to  change  our  former  conclusion 
reached  in  this  case,  the  petition  for  a  rehearing  is  over- 
ruled. 


Lehman  et  al.  v.  The  State  of  Indiana,  ex  rel. 

Miller,  Attorney-General. 

[No.   6,4r>3.     Filed   May  12,   1909.     Rehearing  denied  October   27. 
1909.    Transfer  denied  February  4,  1910.] 

1.  Treaties. — States. — Statutes, — ^Treaties  made  by  the  federal 
govemment  are  superior  to  state  laws.    p.  334. 

2.  Descent  and  DisTRinuTiON. — Regulation  of, — Aliens. — Treaties. 
— The  power  of  the  State  to  regulate  the  subject  of  descent  and 
distribution  of  the  property  of  aliens  Is  subject  only  to  constitu- 
tional restrictions,  federal  laws  and  treaties,    p.  834. 

3.  Descent  and  Distribution. — Aliens. — Powers  of  States. — ^The 
State,  In  the  absence  of  constitutional  restrictions,  federal  laws, 
or  treaty  rights,  may  deny  to  aliens  the  privilege  of  Inheriting 
lands,  or  it  may  grant  such  right  under  restrictions  which  to  it 
may  seem  proper,    p.  334. 

4.  Statittes. — Construction. — Giving  Effect  to  Language. — In  the 
construction  of  a  statute  effect  should  be  given  to  all  of  the  lan- 
guage use<l.  If  possible,    p.  335. 

5.  Treaties. — Switzerland. — Alien*. —  Holding  Property, —  By  the 
treaty  with  Switzerland  in  1855,  in  States  where  aliens  were  not 
granted  a  right  to  hold  lands,  time  was  given  within  which  such 
aliens  had  the  right  to  sell  their  lands  and  to  withdraw  the  pro- 
ceeds,   p.  335. 

B.  Aliens. — Oumership  of  Lands. — Limitations. — ^Under  the  Swiss 
treaty  of  1855.  an  alien  Swiss  may  acquire  land  in  Indiana  only 
by  devise  or  descent,  and  then,  can  hold  it  only  for  five  years, 
otherwise  the  Innd  osfheats  to  tho  Stnte.     pp.  ,335,  3.^7. 
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7.  Descent  and  Distbibx;tion. —  Taking  and  Transmittinff  6j/ 
Aliens. — ^The  power  to  take,  and  tlie  power  to  transmit  lands  by 
descent  are  separate ;  and  at  the  common  law  an  alien  could  not 
take  nor  transmit,  his  right  so  to  do  being  wholly  statutory. 
P.33G. 

S,  W0BD8  AND  Phbases. —  *'Hold.** — Real  Property. —  The  word 
"hold,"  as  applied  to  tlie  title  to  real  estate,  imports  the  duration 
of  the  tenure  of  the  estate,    p.  380. 

Prom  Superior  Court  of  Marion  County  (68,219) ;  Vinson 
Carter^  Judge. 

Suit  by  the  State  of  Indiana,  on  the  relation  of  Charles  W. 
Miller,  Attorney-General,  against  Catherine  Lehman  and 
others.  From  a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed 

Edenharter  &  Mull,  for  appellants. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley  and 
Charles  Martindale,  for  appellee. 

CoMSTOCK,  P.  J. — On  June  7,  1904,  appellee  filed  in  the 
court  below  its  second  amended  information  to  recover, 
under  §3941  Bums  1908,  Acts  1903,  p.  184,  of  the  appel- 
lants, and  to  quiet  title  to,  certain  real  estate  in  the  city  of 
Indianapolis,  which  real  estate  was  owned  at  the  time  of  his 
death  by  John  Lehman,  who  died  intestate  on  July  21,  1894, 
a  naturalized  citizen  of  the  United  States  and  a  resident 
of  Marion  county,  Indiana,  and  who  left  surviving  him  cer- 
tain heirs,  all  of  whom  were  then,  and  such  of  them  as  are 
still  alive  and  the  descendants  of  those  who  are  dead  are, 
residents  and  citizens  of  the  republic  of  Switzerland.  A 
trial  was  had  by  the  court,  and  a  decree  entered  in  favor  of 
appellee. 

The  errors  assigned  and  not  waived  challenge  the  correct- 
ness of  the  conclusions  of  law  numbered  one,  two  and  three. 

Section  3941,  supra,  or  so  much  thereof  as  is  necessary 
for  the  determination  of  the  question  here  involved,  is  as 
foDowB:  "AU  other  aliens  [other  than  those  having  de- 
clared their  intention,  etc.,  as  provided  in  §3940  Bums  1908, 
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Acts  189;3,  p.  377]  may  take  and  hold  land  by  devise  and 
descent  only,  and  may  convey  the  same  at  any  time  within 
five  years  thereafter,  and  no  longer,  and  all  lands,  so  left  and 
remaining  mieonveyed  at  the  end  of  five  years  shall  escheat 
to  the  State  of  Indiana."  It  is  claimed  by  appellants  that 
§3941,  supra,  is  in  conflict  with  Article  V  of  the  treaty  be- 
tween the  United  States  and  the  Swiss  Confederation,  ratified 
Nov.  8,  1855  (11  Stat.  U.  S.,  p.  587),  which  reads  as  follows: 
''The  citizens  of  each  one  of  the  contracting  parties  shall 
have  power  to  dispose  of  their  personal  property  within  the 
jurisdicticm  of  the  other,  by  sale,  testament,  donation,  or  in 
any  other  manner;  and  their  heirs,  whether  by  testament, 
or  ab  intestate,  or  their  successors,  being  citizens  of  the  other 
party,  shall  succeed  to  the  said  property,  or  inherit  it,  and 
they  may  take  possession  thereof,  either  by  themselves  or  by 
others  acting  for  them;  they  may  dispose  of  the  same  as 
they  may  think  proper,  paying  no  other  charges  than  those 
to  which  the  inhabitants  of  the  country  wherein  the  said 
property  is  situated  shall  be  liable  to  pay  in  a  similar  case. 
•  •  •  The  foregoing  provisions  shall  be  applicable  to 
real  estate  situated  within  the  states  of  the  American  Union, 
or  within  cantons  of  the  Swiss  Confederation,  in  which 
foreigners  shall  be  entitled  to  hold  or  inherit  reed  estate. 
But  in  case  real  estate  situated  within  the  territories  of  one 
of  the  contracting  parties  shall  fall  to  a  citizen  of  the  other 
party,  who,  on  account  of  his  being  an  alien,  could  not  be 
permitted  to  hold  such  property  in  the  state  or  in  the  canton 
in  which  it  may  be  situated,  there  shall  be  accorded  to  the 
said  heir,  or  other  successor,  such  term  as  the  laws  of  the 
state  or  canton  will  permit  to  sell  such  property;  he  shall 
be  at  liberty  at  all  times  to  withdraw  and  export  the  proceeds 
thereof  without  difficulty,  and  without  paying  to  the  gorem- 
ment  any  other  charges  than  those  which,  in  a  similar  esse, 
would  be  paid  by  an  inhabitant  of  the  oountry  in  whioh  Hie 
real  estate  may  be  situated.'' 
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The  special  findings  may  be  summarized  as  follows :    John 
Lehman,  a  native  of  Switzerland,  on  October  19,  1880,  made 
application  and  became  a  citizen  of  the  United  States  and 
of  the  State  of  Indiana,  and  from  that  date  until  his  death 
he  resided  in  Maricm  conntj',  in  said  State.     Said  John  Leh- 
man became  owner  of  certain  property  in  the  years  1881, 
1883  and  1888,  by  deeds  of  conveyance.     From  the  dates  of 
said  several  conveyances,   he  continuously  remained,   and 
was  at  the  time  of  his  death,  the  ow'ner  in  fee  simple  of  said 
several  pieces  of  real  estate.     He  died  intestate  at  Indian- 
apolis, Indiana,  July  21,  1894,  leaving  surviving  him  as  his 
only  heirs  at  law  certain  heirs  (naming  them).     All  of  the 
defendants  hereto  were,  at  the  time  of  the  death  of  said 
John  Lehman  and  have  continuously  thereafter  remained 
and  now  are,  residents  and  citizens  of  Switzerland.     His 
estate  was  duly  administered  upon  and  the  administrator 
discharged.     The  defendants  are  the  sole  and  only  heirs  at 
law  of  said  John  Lehman,  deceased.     No  part  or  portion  of 
said  real  estate,  nor  any  interest  therein,  has  ever  been 
conveyed  by  either  or  any  of  the  defendants,  or  any  other 
person,  since  the  death  of  said  John  Lehman,  but  since  the 
death  of  said  John  Lehman,  his  heirs,  through  an  agent  in 
Indianapolis,  have  been  collecting  and  receiving  the  rents, 
income  and  profits  from  said  real  estate  up  to  the  time  of 
the  conunencement  of  this  suit,  since  which  time  they  have 
been  paid  to  a  receiver  heretofore  appointed  in  this  cause, 
and  the  defaidants  claim  to  be  the  owners  of  said  real  estate 
by  inheritance  from  said  John  Lehman,  deceased. 

Upon  said  findings  the  court  stated  its  conclusions  of  law, 
in  substance,  as  follows:  (1)  That  §3941,  supra,  is  not  in 
conflict  with  any  provision  of  the  treaty  between  the  United 
States  and  Switzerland,  ratified  on  November  8,  1855;  (2) 
that  the  real  estate  has  escheated  to  the  State  of  Indiana 
tor  the  common  school  fand;  (3)  that  the  claims  of  the 
defendants  are  a  cloud  upon  the  title  of  said  State  of  Indi- 
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ana  to  the  said  real  estate,  and  that  the  title  of  the  State 
should  be  forever  quieted  and  confirmed  against  the  claims 
of  the  defendants. 

Appellants  insist  that  Article  V  of  said  treaty  makes  pro- 
vision for  two  distinct  classes  of  aliens,  to  wit:  Those  who 
are,  by  the  laws  of  the  state  or  canton,  entitled  to  hold  or 
inherit  real  estate,  and  those  who,  on  account  of  being  aliens, 
are  not  permitted  to  hold  real  estate.  The  treaty  recog- 
nizes the  right  of  either  country  to  deny  to  foreigners  the 
right  to  hold  or  inherit  real  estate;  but,  by  the  provisions 
of  said  treaty,  where  they  do  inherit,  their  rights  are  gov- 
erned by  the  provisions  relating  to  personal  property,  and 
not  under  the  last  clause  thereof,  which  provides  for  a  limi- 
tation such  as  the  state  or  canton  may  establish. 

Treaties  are  a  part  of  the  supreme  law  of  the  land.  State 
laws  must  give  way  to  treaties  made  by  the  federal  govern- 
ment.    1  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.), 

1.  §22;    Blythe  v.  Hinckley  (1900),  127  Cal.  431,  59 
Pac.  787;  Adams  v.  Akerlund  (1897),  168  111.  632, 

48  N.  E.  454;  Scharpf  v.  Schmidi  (1898),  172  111.  255,  50 
N.  E.  182. 

Subject  to  the  provisions  of  the  organic  law  of  the  State, 

if  any,  relating  thereto,  and  the   Constitution,  laws   and 

treaties  of  the  United  States,  the  state,  through  its 

2.  General  Assembly,  has  full  power  to  regulate  the  law 
of  descent,  and  to  determine  whether  aliens  shall  be 

permitted  to  hold  real  estate,  and,  if  so,  to  what  extent  and 
under  what  circumstances. 

The  question  in  this  case  is  whether  the  statute  in  ques- 
tion is  in   conflict  with  said  treaty  between   the  United 
States  and  the  Swiss  Confederation.    We  think  it  is 

3.  firmly    settled,    except    so   far   as   limitations   have 
been  placed  on  the  inherent  sovereignty  of  the  states 

by  treaty,  that  the  state  may  deny  aliens  the  privilege  of 
inheriting  lands;  and  it  follows  that  when  it  grants  it,  it 
may  annex  to  the  grant  any  conditions  which  it  supposes 
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may  be  required  by  its  interests  or  policy.  Donaldson  v. 
Siate.ex  rel  (1906),  167  Ind.  553;  Mager  v.  Grima  (1850), 
8  How.  490,  12  L.  Ed.  1168 ;  Chirac  v.  Lessee  of  Chirac 
(1817),  2  Wheat.  259,  4  L.  Ed.  234;  Hauenstein  v.  Lynham 
(1879),  100  U.  S.  483,  25  L.  Ed.  628;  Hanrick  v.  Patrick 
(1886),  119  U.  S.  156,  7  Sup.  Ct.  147,  30  L.  Ed.  396;  BlytJie 
V.  Uinckley  (1901),  180  U.  S.  333,  21  Sup.  Ct.  390,  45  L.  Ed. 
557;  Wunderle  v.  Wunderle  (1893),  144  111.  40,  33  N.  E. 
195, 19  L.  R.  A.  84. 

In  construing   statutes,    '*that    construction    is   favored 
which  gives  effect  to  every  clause  and  every  part  of  the  stat- 
ute,  thus   producing   a   consistent   and   harmonious 

4.  whole.    A  construction  which  would  leave  without 
effect  any  part  of  the  language  used  should  be  re- 
jected if  an  interpretation  can  be  found  which  would  give 
it  effect."    26  Am.  and  Eng.  Ency.  Law  (2d  ed.),  618. 

In  negotiating  said  treaty  between  the  United  States  and 
the  Swiss  Confederation,  the  federal  government,  recogniz- 
ing that  states  might  not  permit  aliens  to  hold  real 

5.  estate,  provided  that  in  such  states  where  aliens  are 
not  ''permitted  to  hold  such  property,''  ''there  shall 

be  accorded  to  said  heir,  or  other  successor,  such  term  as 
the  laws  of  the  state  or  canton  will  permit  to  sell  property," 
and  he  shall  be  at  liberty  to  withdraw  and  export  the  pro- 
ceeds without  any  other  charges  than  inhabitants  of  the 
conntiy  would  pay. 

A  distinction  is  made  in  the  treaty  between  the  words 
"inherit''  and  "hold."    The  statute  of  1881  in  this  State 
made  a  distinction  between  acquiring  and  holding 
6.   real  estate.     Acts  1881,  p.  84,  §1,  §2967  R.  S.  1881. 
•  The  title  to  the  act  was :     "An  act  to  authorize  aliens 
^ohold  title  to  real  estate,  convey  the  same,  etc."    Said  Sec- 
tion one  provided:    "Natural    persons    who    are    aliens, 
whether  they  reside  in  the  United  States  or  any  foreign 
country,  may  acquire,  hold  and  enjoy  real  estate,"  etc.    In 
section  one  of  the  act  of  1885,  in  controversy  here  (Acts 
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1885,  p.  79,  §3332  Burns  1894),  it  is  provided  **tbat  all 
aliens  residing  in  the  State  of  Indiana  who  shall  have  de- 
clared their  intention  to  become  citizans  of  the  United 
States,  conformably  to  the  laws  thereof,  may  acquire  and 
hold  real  estate  in  like  manner  as  citizens  of  this  State." 
Section  two  (§3333  Burns  1894)  provides  that  **all  other 
aliens  may  take  and  hold  land  by  devise  and  descent  only, 
and  may  convey  the  same  at  any  time  within  five  years," 
etc.  A  distinction  is  made  between  ** acquiring,"  ** taking" 
and  ^* holding."  A  limitation  on  the  taking  or  acquiring  is 
made.  An  alien  not  residing  in  the  State,  and  who  has  not 
made  a  declaration  of  citizenship,  cannot  take  by  purchase, 
but  can  take  only  by  devise  and  descent.  Such  an  alien  can 
hold  and  convey  only  for  a  limited  period  of  five  years;  at 
the  end  of  which  period  the  lands  shall  esdieat.  In  this 
State  aliens  are  thusf  entitled  to  inherit  for  a  limited  pur- 
pose and  a  qualified  estate. 

In  the  case  of  Donalds(yn  v.  State,  ex  rel,,  supra,  it  is 

pointed  out  that  the  power  to  take  by  descent  and  the  power 

to  transmit  by  descent  are  two  separate  and  distinct 

7.  powers;    that  the  alien  at  common  law  can  neither 
take  nor  transmit  title  to  real  property  by  descent; 

that  his  power  to  do  either  is  dependent  upon  the  statutes 
of  the  state  in  which  the  real  estate  is  situated. 

There  is  a  well-defined  meaning  to  the  word  **hold"  as 

applied  to  real  estate.     Its  meaning  in  connection  with  liie 

title  to  real  estate  is  something  different  from  the 

8.  mode  of  acquisition ;  it  has  to  do  with  the  duration  or 
teuure  of  the  estate.     In  the  case  of  Runyan  v.  Lessee 

of  Caster  (1840),  14  Pet.  ^122,  10  L.  Ed.  382,  the  Supreme 
Court  makes  this  distinction  and  says:  **The  doctrine  of 
the  supreme  court  of  Pennsylvania,  in  the  case  of  Leazure 
V.  Hillegas  [1821],  7  Serg.  &  R.  (Pa.)  •313,  is  directly  ap- 
plicable to  this  case.  The  question  then  before  the  court  was 
as  to  tfie  ri^ht  of  the  Bank  of  North  America  to  purchase, 
hold  and  convey  the  land  in  question,  and  the  court  took  the 
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distiiictioB  between  tbe  right  to  purehase,  and  the  right  to 
hold  lands,  declaring  them  to  be  very  different  in  their  con- 
sequences;   and  that  the  right  of  a   corporation   in   this 
respect  waa  like  that  of  an  alien,  who  has  power  to  take,  but 
not  to  hold  lands ;  and  that  although  the  land  thus  held  by 
an  alien  may  be  subject  to  forfeiture,  after  office  found,  yet 
until  some  aet  is  done  by  the  governmeut,  according  to  it^ 
own  laws,  to  vest  the  estate  in  its^,  it  remains  in  the  alien, 
who  may  convey  it  to  a  purchaser;   but  he  can  convey  no 
estate  which  is  not  defeasible  by  the  commonwealth. "    Sec, 
also,  Hickaty  Farm  Oil  Co.  v.  Buffalo,  etc.,  B.  Co.  (1887), 
32  Fed.  22.     In  the  case  of  Wuiiderle  v.  Wunderle,  supra, 
the  question  had  reference  to  a  statute  similar  to  the  statute 
here  under   consideration,   which  accorded   to   nonresident 
aliens  a  period  of  three  years  to  sell  lands  which  might  fall 
to  them  by  descent,  in  which  case  a  right,  under  a  treaty  be- 
tween the  L'nited  States  and  the  German  Empire,  was  set  up 
as  being  in  conflict  with  and  superior  to  the  statute.     It  was 
claimed  tliat  appellants  took  such  an  interest  in  the  lands  in 
(•ontrovei*sy  as  they  could  hold  until  it  was  assailed  in  a 
direct  proceeding  instituted  by  the  state.     But  the  court 
held  that,  as  the  appellants  had  no  power  to  take,  in  default 
of  any  competent  heirs  capable  of  inheriting,  the  land  es- 
cheated to  the  state,  distinguishing  between  the  power  to 
take  and  the  power  to  hold. 

Under  the  language  of  the  third  and  fourth  clauses  of 

Article  V  of  the  treaty,  referring  to  the  power  to  hold,  ami 

the  rights  of  Swiss  aliens  in  the  states  of  America  in 

6.    respect  to  lands,  there  are  three  supposable  cases  with 

which  the  treaty  has  to  deal:     (1)   States  in  which 

nonresident  aliens  may  both  inherit  and  hold.     (2)  States  in 

which  nonresident  aliens  may  inherit  but  not  hold.     (3) 

States  in  which  nonr^ident  aliens  may  neither  inherit  nor 

hold.    In  the  first  place  they  shall  have  the  same  rights  that 

they  have  in  regard  to  pereonal  property;    that  is  to  say, 

they  shaU  havo  tlie  ri«7ht  to  transmit  to  their  lieirs  by  devise 

Vol,  45—22 


338  APPELLATE  COURT  OB^  INDIANA, 

Lehman  v.  State,  ex  rel. — 15  Ind.  App.  330. 

or  by  descent ;  they  may  take  possession  by  themselves  or  by 
parties  acting  for  them ;  they  may  dispose  of  the  land,  pay- 
ing no  other  charges  than  those  which  the  inhabitants  of 
the  country  are  liable  to  pay;  they  shall  have  equal  rights 
with  the  inhabitants  of  the  country  to  the  protection  of  the 
laws  relating  to  probate  and  administration.  The  second 
and  third  cases  are  dealt  with  by  the  fourth  clause  of  Article 
V,  providing  for  states  in  which  aliens  could  not  be  per- 
mitted to  hold  such  property.  The  classification  is  based 
upon  a  disqualification  to  hold,  and  prescribes  what  shall  be 
the  rights  of  aliens  in  those  states  in  which  they  are  not  per- 
mitted to  hold.  In  respect  to  this  clause,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Hauenstein  v.  Lynhant, 
supra,  said  that  it  was  "left  to  the  laws  of  the  several  states 
and  cantons  respectively  to  fix  the  limitation  in  this  as  in 
other  cases."  It  is  further  said  in  the  same  case:  **If  a 
state  or  canton  had  a  law  which  imposed  a  limitation  in  this 
class  of  cases,  nothing  more  was  necessary.  If  it  had  not 
such  a  law,  it  was  competent  to  enact  one,  and  until  one 
exists  there  can  be  no  bar  arising  from  the  lapse  of  time. ' ' 
The  law  of  Indiana  grants  precisely  what  the  treaty  guar- 
antees: A  right  to  have  the  inheritance  and  to  hold  it 
for  a  limited  time  for  the  purpose  of  sale  and  the  with- 
drawal of  the  proceeds,  and  prescribes  that  if  the  privilege  is 
not  availed  of  within  the  term  allowed  by  the  act  the  estate 
shall  escheat.  Chief  Justice  Marshall,  in  the  case  of  Chirac 
V.  Lessee  of  Chirac  (1817),  2  Wheat.  259,  4  L.  Ed.  234,  with 
respect  to  just  such  an  act  granting  a  defeasible  term  to  alien 
heirs,  said:  "But  to  this  enacting  clause  is  attached  a  pro- 
viso that  whenever  any  subject  of  Prance  shall,  bj'  virtue  of 
this  act,  become  seized  in  fee  of  any  real  estate,  his  or  her 

• 

t«tate,  after  the  term  of  ten  yeai-s  be  expired,  shall  vest  in  the 
state,  unless  the  person  seized  of  the  same  shall,  within  that 
time,  either  come  and  settle  in,  and  become  a  citizen  of  this 
state,  or  enfeoff  thereof  some  citizen  of  this  or  some  other 
of  the  United  States  of  America.    The  heirs  of  John  Baptist 
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Chirac,  then,  on  his  death,  became  seized  of  his  real  estate  in 
fee,  liable  to  be  defeated  by  the  nonperformance  of  the  con- 
dition in  the  proviso  above  recited.  The  time  given  by  the 
act  for  the  performance  of  this  condition  expired  in  July, 
1809,  four  months  after  the  institution  of  this  suit.  It  is  ad- 
mitted, that  the  condition  has  not  been  performed ;  but  it  is 
contended  that  the  nonperformance  is  excused,  because  the 
heirs  have  been  prevented  from  performing  it  by  the  act  of 
law  and  of  the  party.  The  defendant,  in  the  court  below, 
has  kept  the  heirs  out  of  possession,  under  the  act  of  the 
State  of  Maryland,  so  that  they  have  been  incapable  of 
enfeoffing  any  American  citizen ;  and  having  been  thus  pre- 
vented from  performing  one  condition,  they  are  excused  for 
not  performing  the  other.  Whatever  weight  might  be  al- 
lowed to  this  argument,  were  it  founded  in  fact,  its  effect 
cannot  be  admitted  in  this  case.  The  heirs  were  not  dis- 
abled from  enfeoffing  an  American  citizen.  They  might  have 
entered,  and  have  executed  a  conveyance  for  the  land.  Hav- 
ing failed  to  do  so,  their  estate  has  terminated,  unless  it  be 
supported  in  some  other  manner  than  by  the  act  of  Mary- 
land." 

Said  treaty  provides  for  two  different  classes  of  laws: 
(1)  Where  the  laws  of  the  state  permit  aliens  to  hold  or  in- 
herit, and  (2)  where  they  are  not  permitted  to  hold.  Tn 
the  latter  case  the  treaty  expressly  provides  that  the  state  or 
canton  may  fix  the  term  in  which  to  sell  said  property. 
Were  the  ccnstruction  insisted  on  by  appellants  to  be  placed 
upon  the  treaty  there  would  be  no  need  of  the  last  clause, 
because  in  every  case  in  which  they  could  inherit  they  would 
^all  within  said  first  clause.  By  the  laws  of  our  State  aliens 
are  not  permitted  to  hold  real  estate,  and,  consistent  with  the 
last  clause  of  said  treaty,  the  time  in  which  they  may  trans- 
fer it  has  been  limited.  The  court  did  not  err  in  its  con- 
clusions of  law. 

Judgment  affirmed. 

Hadley,  J.,  did  not  participate. 


34()  APPELI.ATE  COURT  OF  INDIANA, 

Clore  V,  Smith — ^  Ind.  App.  340. 


Clore  bt  al.  V.  Smith  bt  al. 

[No.  6.615.     Filed  February  15.  1910.3 

1.  Wills. — Remainders. —  Contingent. —  Vested. —  Postponement. — 
Presumptions. — llie  law  favors  the  vesting  of  estates  absolutely. 
ratlier  than  contingently,  and  at  the  earliest  possible  momeut,  the 
presumption  being  tliat  words  of  postponement  relate  to  the  be- 
ginning of  the  time  of  enjoyment  and  not  to  the  vesting  of  the 
estate,    p.  342. 

2.  WILL.S. — Cunstruction  of  Language. — Presumptions. — The  pre- 
sumption is  that  the  words  of  a  will  were  employed  In  their  cus- 
tomary legal  sense,    p.  342. 

X  Wills. — Rcnuihiders. — Vesting. — ^A  will  derising  to  testator's 
widow  certain  real  estate  for  life,  and  further  providing  that  "at 
her  death  *  *  ♦  the  rest  and  residue  of  [his]  property  to  be 
divided  among  [his]  children  then  living  and  their  descendants." 
gives  a  remainder  to  testator's  children,  vesting  at  his  death,  but 
the  enjoj-mcnt  of  which  was  postponed  until  the  death  of  sneh 
widow,  Corey  v.  Sprimjcr,  138  Ind.  506,  and  Wood  v.  Robertson. 
113  Ind.  323,  distinguished,    p.  343. 

4.  Wills. — Legacies. — Vesting. — Enjoyment. — A  will  bequeathing 
to  each  of  two  of  testator's  sons  a  certain  sum  of  money,  making 
such  sums  a  charge  upon  certain  devised  lands,  and  providing 
that  "at  her  [testator's  widow's]  death,  after  the  payment  of 
said  sums"  the  remainder  of  the  property  to  be  divided,  gives  a 
legacy  to  such  two  sons,  vesting  at  testator's  death  and  payable 
upon  the  death  of  his  widow,    p.  346. 

Prom  Howard  Circuit  Court ;  J.  P.  Elliott,  Judge. 

Suit  by  "Mary  E.  Clore  and  others  against  William  A. 
Smith  and  others.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.     Affirmed. 

Kirkpatriclc  d-  Morrison,  for  appellants. 

Bell  dk  Purdum  and  Harness,  Moon  (f-  Voorhis,  for  appel- 
lees Kellar  and  Moore. 

Overton  <t  Barnes,  for  appellees  William  A.  Smith  and  H. 
L.  Smith. 

Hadley,  J.— On  November  23,  1887,  William  A.  Kellar 
departed  this  life  testate,  and  owning  certain  lands  in 
Howard  county.    He  left  surviving  hira  a  widow,   three 
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daughters,  foui*  sons  and  two  grandsons.  On  May  17,  1907, 
the  widow,  Susan  M.  Kellar,  died,  leaying  surviving  her,  as 
heirs,  two  daughtera  and  three  sons.  One  of  the  sons, 
Charles  R.  Kellar,  died  after  the  death  of  the  testator  and 
before  the  death  of  the  widow,  without  leaving  surviving 
him  any  child  or  descendant  of  any  child,  but  leaving  a 
mdow,  appellee  Mahala  Jane  Kellar,  to  whom  said  Charles 
Kellar,  by  his  will,  bequeathed  all  of  his  property,  real  and 
personal,  and  one  of  the  daughters,  Sarah  K.  Moore,  died 
after  the  death  of  the  testator,  and  prior  to  the  death  of  the 
uidow  of  testator,  leaving  no  child  or  descendant  of  any 
child,  but  leaving  a  husband,  appellee  Alonzo  W.  Moore,  and 
her  mother,  Susan  Kellar,  as  her  only  heirs.  The  will  of 
William  A.  Kellar  provided  for  the  payment  of  his  debts  and 
fimeral  expenses,  and  devised  to  his  widow,  Susan  M.  Kellar, 
all  of  his  personal  property  of  every  character  absolutely, 
and  a  life  estate  in  all  of  his  real  estate  remaining  after  the 
payment  of  debts.  Item  three  of  said  will,  which  is  the  item 
involved  in  the  controversy,  is  as  follows : 

**I  will  and  devise  that  at  the  death  of  my  beloved  wife, 
Susan  M.  Kellar,  that  all  my  said  property  herein  de- 
vised then  remaining  shall  be  disposed  of  as  follows,  to 
wit :  That  William  A.  Smith  and  Henry  L.  Smith,  my 
fO'andsons.  be  each  given  and  paid  the  sum  of  $400,  and 
the  same  is  hereby  made  a  charge  upon  my  said  real  es- 
tate, not  mentioned  in  item  first  of  this  will,  but  in  no 
ovent  to  be  paid  until  after  my  beloved  wife's  death. 
And  at  her  death,  after  the  payment  of  said  sums  of 
$400,  as  herein  provided,  for  the  rest  and  residue  of  my 
property  to  be  divided  among  my  children  then  living 
and  their  descendants,  such  grandchildren,  or  great 
grandchildren,  as  the  case  may  be,  to  take  a  parent's 
part  only;  Provided,  that  said  William  A.  Smith  and 
Henry  L.  Smith  are  only  to  have  said  sum  of  $400  each 
in  any  event." 

The  question  presented  here  is  whether  the  remainder 
over  in  said  real  estate  vested  in  the  children  of  testator  at 
the  time  of  the  testator's  death,  or  whether  it  was  a  con- 
tincrent  remainder  until  the  death  of  the  widow,  Susan  M. 
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Kellar,  it  being  conceded  that  the  ^idow  had  a  life  estate  in 
said  land.  Appellants  insist  that  by  the  terms  of  item  three 
the  vesting  of  the  estate  is  postponed  until  the  death  of  the 
widow,  and  cite,  as  sustaining  this  construction,  the  language 
of  said  item,  which  provides  that  the  property  is  to  be  di- 
vided among  the  children  then  living  and  their  descendants, 
and  also  the  provision  that  this  division  shall  not  be  made 
until  after  the  specific  bequest  of  $400  each  to  the  grand- 
sons shall  have  been  paid.  And,  to  sustain  this  contention, 
appellants  cite  the  case  of  Corey  v.  Springer  (1894),  138 
Ind.  506.  Appellees,  however,  contend  that  by  the  language 
of  this  item  the  title  vested  at  the  death  of  the  testator,  and 
the  postponement  fixed  in  item  three  was  merely  the  post- 
ponement of  the  enjoj^ment. 

It  is  an  established  principle  that  the  law  favors  the  vest- 
ing of  remainders  absolutely,  rather  than  contingently,  and 
at  the  earliest  possible  period,  and  presumes   that 

1.     words  of  postponement  relate  to  the  beginning  of 
enjoyment   and   not   to   the   vesting   of   the   estate. 
Myers  v.  Carney  (1908),  171  Ind.  379;   Taylor  v.  Stephens 
(1905),  165  Ind.  200. 

And  it  will  be  presumed,  in  the  absence  of  language  in  the 

will  repelling  the  inference,  that  the  words  and  expressions 

used  were  employed  in  the  light  of  the  settled  mean- 

2.  ing  which  the  law  attached  to  such  words  and  ex- 
pressions. Taylor  v.  Stephens,  supra;  Fowler  v. 
Duhme  (1896),  143  Ind.  248.  As  was  said  in  the  case  of 
Taylor  v.  Stephens,  supra:  **0f  course,  there  is  no  iron 
rule  of  law  binding  words  of  survivorship  to  the  time  that 
the  will  takes  effect,  and  therefore  the  courts  will  look  to  the 
language  of  the  instrument  in  endeavoring  to  ascertain  the 
intention  of  the  testator ;  but  the  effect  of  the  rule,  prescrib- 
ing, as  it  does,  the  meaning  of  the  will  in  the  absence  of  a 
clear  expression  to  the  contrary,  is  to  interdict  the  effort  to 
draw  up  the  intention  of  the  testator  from  the  depths  of  his 
words  after  it  is  perceived  that  the  intent  is  not  clear."    In 
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the  case  of  HeUman  v.  Heilman  (1891),  129  Ind.  59,  the 
court  presents  the  following  rule  for  determining  whether  a 
remainder  is  vested  or  contingent:  **  'We  think  that  the 
question  of  vesting,  or  remaining  contingent,  depends  upon 
whether  the  condition  of  the  intervening  estate  determining, 
and  the  estate  over  taking  effect,  is  one  that  must  happen 
some  time,  and  so  as  to  give  effect  at  some  period  to  the  sec- 
ond estate,  or  may  never  happen.  If  the  former,  then  the 
second  estate  in  remainder  will  always  be  regarded  as  vested. 
But  in  every  ease  where  the  existence  of  the  secondary 
estate  is  made  dependent  upon  a  contingency  which  may 
never  happen,  or  never  happen  so  as  to  allow  of  the  vesting 
of  the  secondary  estate,  then  the  devise  or  bequest  must  be 
regarded  as  contingent,  as  well  in  its  character  as  in  regard 
to  the  time  when  it  will  come  into  operation.'  [2  Redfield, 
Wills,  218,  6.]  •  •  *  In  Bruce  v.  Bissell  [1889],  119 
Ind.  525,  this  language  is  used:  •  *  •  *An  estate  in 
remainder  is  not  rendered  contingent  by  the  uncertainty  of 
the  time  of  enjoyment.  The  right  and  capacity  of  the  re- 
niainderman  to  take  possession  of  the  estate,  if  the  posses- 
sion were  to  become  vacant,  and  the  certainty  that  the  event, 
upon  which  the  vacancy  depends,  must  happen  some  time, 
and  not  the  certainty  that  it  will  happen  in  the  lifetime  of 
the  remainderman,  determines  whether  or  not  the  estate  is 
vested  or  contingent.'  " 

Applying  these  rules  to  the  will  before  us,  it  seems  clear 

that  we  must  hold  that  by  its  terms  the  widow  took  a  life 

estate  in  the  land,  that  the  remainder  over  vested 

3.  at  the  time  of  the  testator's  death  in  his  chil- 
dren, subject  to  the  legacies  to  his  grandsons 
named,  and  that  the  time  fixed  therein  for  the  division 
had  reference  to  the  enjoyment  of  the  respective  inter- 
ests. We  are  supported  in  this  view  by  the  case  of 
Davidson  v.  Koehler  (1881),  76  Ind.  398,  where  the  testator, 
after  bequeathing  a  life  estate  to  the  widow,  proceeded  in 
part  as  follows:    *'At  the  death  of  my  mfe     *     *     *     I 
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direct  that  my  home  farm  aball  then  be  divided  among  my 
children  then  living^  share  and  share  alike,  ♦  *  *  and 
in  ease  any  of  my  children  shall  have  died  after  my  decease, 
and  before  snch  divinon,  the  heirs  or  representatives  of  such 
deceased  child  shall  be  entitled  to  such  share  as  their  respect- 
ive ancestors  would  have  received  if  then  living."  Thi* 
court,  in  an  exhaustive  and  well-reasoned  opinion,  held  that 
the  remainder  vested  at  the  death  of  the  testator.  This 
oi^inion  wa«  afterwards  reaffirmed  in  Davidson  v.  Bates 
(1887),  111  Ind.  391,  and  has  been  cited  with  approval  many 
times  since.  And  our  decision  is  further  supported  in  prin- 
ciple by  the  following  cases:  Myers  v.  Carney,  supra;  Tin- 
(lall  V.  Miller  (1896),  143  Ind.  337;  Amos  v.  Amos  (1889K 
117  Ind.  19;  Taylor  v.  Stephens,  supra;  Harris  v.  Carpeti- 
ier  (1887),  109  Ind.  540;  Burke  v.  Barrett  (1903),  31  Ind. 
App.  635 ;  Campbell  v.  Bradford  (1906),  166  Ind.  451 ;  Heil- 
man  v.  HeilmaUy  supra;  Hoover  v.  Hoover  (1889),  116  Ind. 
498. 

The  only  cases  that  have  been  cited  by  appellants  e^ 
directly  having  a  contrary  effect  are  Corey  v.  Springer, 
supra,  and  Wood  v.  Robertson  0888),  113  Ind.  32H. 
As  we  view  the  case  last  cited,  it  can  hardly  Ix*  con- 
sidered as  an  authority  or  precedent  here.  The  will  under 
consideration  in  that  case  gave  a  life  estate  to  the  widow, 
and  at  her  death  the  property  was  to  be  divided  equally, 
share  and  share  alike,  among  testator's  children  then  livinc. 
and  the  descendants  of  such  i)s  might  be  dead.  The  question 
for  decision  was  whether  the  descendants  of  a  child  that  ha<1 
died  took  per  stirpes  or  p*  r  capita.  But  in  the  course  of  the 
opinion  the  court  discussed  the  cjucHtion  as  to  whether  the 
remainder  over  was  vested  or  contingent  until  the  death  of 
the  Avidow,  and  on  this  point  the  court  uses  this  language: 
**The  testator  intended  by  this  will  to  devise  to  his  wife  an 
estatr*  f()v  life,  and  to  give  his  children  living  at  her  death, 
and  the  descendants  of  such  as  were  then  dead,  a  vested  re 
mninder.     •     •     *     Our  reason  for  asserting  that  the  estat*' 
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in  expectancy  is  a  vested  and  not  a  contingi^iit  remainder  is 
that  there  was  no  uncertainty  as  to  the  taking  eflfe<?t  of  the 
estate,  although  there  was  as  to  the  time  it  would  take  eitect. 
As  Judge  Sharswood  says:  *It  is  the  uncertainty  of  the 
right  which  renders  a  remainder  contingent,  not  the  uncer- 
tainty of  its  enjoyment. '  There  is  here  no  uncertainty  as 
to  the  event  on  which  the  particular  estate  must  determine, 
for,  as  Preston  says,  it  is  morally  certain  the  life  tenant 
must  die,  so  that  if  there  is  any  uncertainty  it  must  be  as 
to  the  persons  to  whom  the  remainder  is  devised.  4  Kent's 
Comm.  (12th  ed.),  *203,  note.  But  we  think  that,  constru- 
ing all  the  provisions  of  the  will  together,  it  must  be  held 
that  the  remainder  was  intended  to  be  in  the  nature  of  a 
vested  one.  *  *  *  Wo  are  by  no  means  clear  that  the 
heirs  take  by  purchase  and  not  by  descent,  for,  eliminating 
the  provisions  as  to  the  life  estate  of  the  widow,  the  evident 
intention  was  to  create  just  such  an  estate  as  the  law  would 
cast  by  descent  upon  the  children  and  grandchildren."  The 
court  then  proceeds  to  determine  the  question  at  issue,  and 
holds  that  **the  descendants"  take  per  stirpes  and  not  per 
capita.  As  we  understand  the  language  quoted,  it  is  in 
accord  with  our  opinion.  In  the  case  of  Corey  v.  Springer, 
supra,  the  will  provided  that  the  widow  should  keep  and  use 
the  Teal  and  personal  property  during  her  natural  life,  if 
she  so  long  remained  a  widow,  but  in  case  of  her  remarriage 
this  provision  was  to  bo  void,  and  she  should  take  of  tes- 
tator's property  as  provided  by  law  of  descent.  In  the  case 
of  the  death  of  the  widow,  without  having  remarried,  the 
^\ill  proceeds:  **I  bequeath  all  my  property,  share  and 
share  alike,  to  my  children.  If  any  of  my  children  shall  be 
dead  at  the  time  of  such  distribution  or  disposition,  leaving 
children,  such  children  are  to  take  the  share  of  their  deceased 
father  or  mother,  as  the  case  may  be.  In  case  my  wife 
''hould  again  marry,  and  so  take  the  provision  herein  made 
'or  her,  in  that  event,  under  the  law  of  Indiana,  I  bequeath 
the  remainder  of  my  estate,  real  and  personal,  to  my  chil- 
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dren,  and  the  representatives  of  such  as  may  be  dead,  if  any, 
as  provided  in  the  former  part  of  this  wilL ' ' 

It  will  be  observed  that  the  remainder  over  was  determin- 
able by  one  of  two  contingencies,  either  of  which  might  not 
happen,  viz.,  her  remarriage  or  death  without  remarriage. 
In  one  case  the  interests  of  the  remaindermen  might  be  essen- 
tially different  from  what  it  would  be  in  the  other,  and  in  the 
nature  of  things  these  interests  could  not  be  definitely  de- 
termined until  the  death  of  the  widow.  The  testator  specifi- 
cally fixed  the  time  when  these  interests  should  be  measured, 
and  designated  the  parties  who  should  partake  as  of  the  time 
when  such  distribution  should  be  made.  The  will  in  that 
case  provided: 

**If  any  of  my  children  shall  be  dead  at  the  time  of  such 
distribution  or  disposition,  leaving  children,  such  chil- 
dren are  to  take  the  share  of  their  deceased  father  or 
mother,  as  the  case  may  be." 

And  as  was  held  in  the  case  of  Campbell  v.  Bradford,  supra: 
**This  language  clearly  shows  that  the  words  of  survivorship 
used  in  the  Springer  will  referred  to  the  death  of  any  of  his 
children  at  any  time  before  the  death  of  his  widow  if  she 
survived  him,  as  was  held  in  that  case."  No  such  definite 
language  is  found  in  the  will  in  this  case. 

Our  position  is  not  inconsistent  with  the  provisions  of  the 
will  in  regard  to  the  legacies  bequeathed  to  the  two  grand- 
sons.   It  is  clear  that  these  legacies  are  made  to  vest 
4.    upon  the  death  of  the  testator,  as  they  are  made  a  lien 
upon  the  land;   but  their  payment  or  enjoyment  is 
postponed  until  the  death  of  the  widow,  and  this  might  be 
taken  as  some  evidence  that  the  testator  intended  that  all  the 
objects  of  his  bounty  should  be  treated  alike,  and  that  all 
interests  should  vest  and  be  enjoyed  at  the  same  time.     The 
construction  we  have  here  given  to  the  will  is  the  construc- 
tion given  by  the  court  below,  and  it  is  conceded  that  under 
such  construction  the  finding  should  be  for  appellees. 
Judgment  is  therefore  affirmed. 
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DuNLAP  V.  Indiana  Union  Traction  Company. 

[No.  6^79.    Filed  February  15,  1910.] 

i.    TiOAL. — Instructions, — Duplication  of, — It  is  not  erroneous  to 

refuse  an  instruction  already  covei-ed  by  one  given,    p.  349. 
-.    Trial. —  Instructions, —  Prolixity. —  Vagueness. —    Instructions 

should  be  terse  and  clear,  p.  349. 
*:.  Masteb  axd  Sebvant. — Changing  Work. — Injuries. — Complaint, 
— Paragraphs, — Instructions, —  Interrogatories, —  The  refusal  of 
the  judge  to  instruct  on  a  paragraph  of  complaint  alleging  that 
defendant  negligently  ordered  the  plaintiff  to  perforin  certain 
work  outside  of  the  scope  of  his  employment,  by  reason  whereof  he 
was  injured,  is  not  prejudicial,  where  the  answers  to  the  Inter- 
rogatories, as  well  as  the  evidence,  show  that  the  plaintiff,  at  his 
own  request,  changed  his  work.  p.  349. 
4.    Trial.— Instructions. — Applicability   to   I^vidence. — Instructions 

should  be  applicable  to  the  evidence,  p.  350. 
r>.  Master  and  Sebvant. — Assumption  of  Risk, — Danger, — Knowl- 
edge or  Comprehension  of, — Instructions. — An  instruction  that  a 
^4e^•ant  assumed  the  risk  of  danger  when  he  "knew"  thereof  and 
c-ontlnued  In  the  employment.  Is  not  prejudicial  for  Its  failure  to 
state  that  such  servant  should  also  "comprehend"  the  danger, 
p.  350. 
0.  Master  and  Servant. — Complaint. — I  nut  ructions  as  to  Negli- 
gence Not  Alleged, — Where  no  negligence  was  alleged  as  to  the 
fastening  of  wire  upon  a  spool,  in  the  unwinding  of  which  the 
plaintiff  was  injured,  an  instruction  which  eliminates  such  neg- 
ligence as  a  factor  in  the  case.  Is  not  injurious,    p.  350. 

Prom  Morgan  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Action  by  James  Dunlap  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  for  defendant^  plaintiff 
appeals.    Affirmed, 

George  Young,  John  M.  Bailey  and  George  W,  Oruhbs, 
for  appellant. 

./.  A,  Van  Osdol,  Kiitinger  t&  Diven  and  Oscar  Matthews, 
for  appellee. 

Rabb,  J. — The  appellee  owns  and  operates  an  interurban 
railway  between  Indianapolis  and  Anderson,  and  other  cities, 
and  at  the  time  of  the  happeninjv  (\f  the  necident,  out  of 
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which  this  action  grew,  was  building  a  track  about  one  mile 
in  length,  connecting  its  main  line  with  the  United  States 
army  post,  near  Indianapolis.  The  track  had  been  laid,  the 
trolley  posts  set,  and  defendant  was  engaged  in  putting  up 
the  trolley  wires.  In  doing  this  work,  a  small  car,  known 
MS  a  gondola-car,  was  used  on  the  track.  A  spool  of  trolley 
wire,  fixed  in  such  manner  that  it  would  revolve  upon  a 
spindle,  was  placed  in  what  is  called  a  jack.  This  was  in 
the  form  of  an  ordinary  sawbuck,  but  made  out  of  very  heavy 
material,  and  was  placed  on  this  car,  and  a  hoi*se  attached 
to  the  car,  by  means  of  which  it  was  drawn  along  the  track, 
and  the  w4re  paid  out  from  the  spool  as  it  was  needed  in 
stringing  it  upon  the  posts.  A  flat-car,  upon  which  a  tower 
reached  up  to  the  arms  to  which  the  wire  was  to  be  attached, 
followed  the  gondola-car.  This  car  was  pushed  by  one  of 
appellee's  employes,  another  employe,  whose  duty  it  was  to 
attach  the  wire  to  the  arms  on  the  posts,  was  on  the  tower, 
{Hid  another  employe,  who  had  charge  of  the  brake  ou  the 
gondola-car  and  controlled  the  movements  of  the  car,  was 
the  foreman  in  charge  of  the  work.  The  appellant  was  in- 
jured by  reason  of  the  upsetting  of  the  jack  and  spool  of 
wire  ou  him,  while  he  was  sitting  in  front  of  them,  en- 
iraged  in  *M)raking"  the  spool  of  \\ire  by  the  use  of  a  board 
])rovidecl  for  that  purpose,  which  prevented  the  spool  from 
vevolvinu:  too  rapidly  and  paying  out  too  much  wire. 

Appellant's  complaint,  which  is  in  three  paragraphs, 
charges  appellee  with  negligence,  proximately  causing  the 
injurj'  complained  of.  The  case  was  put  at  issue,  a  jury 
trinl  had,  resulting  in  a  general  verdi'»t  in  favor  of  appellee. 
With  the  verdict  the  jurs'  returned  answers  to  certain  inter- 
rogatories submitted  to  them.  Appellai^t's  motion  for  a 
new  trial  was  overruled,  and  judgment  was  rendered  upon 
the  verdict. 

The  errors  relied  upon  for  reversal  are  the  action  of  th<* 
court  in   refusing  a  certain   instruction   requested  by    the 
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appellant,  and  the  giving  of  certain  instructions  by 

1.  the  court.    The  instruction  tendered  by  the  appellant 
was  fully  covered  by  other  instructions  given  by  the 

court;  hwice  no  error  intervened  in  refusing  the  instruc- 
tion tendered. 

Some  of  the  instructions  given  by  the  court  to  the  jury 

are  justly  subject  to  criticism,  for  their  extreme  prolixity 

and  lack  of  clearness;   but,  upon  tbe  showing  made 

2.  by  the  record,  no  reversible  em)r  appears  in  the  giv- 
ing of  the  instructions  complained  of.     One  of  the 

principal  grounds  of  criticism  is  the  failure  of  the  court,  in 
giving  the  instructions,  to  take  proper  cognizance  of  the 
distinction  between  the  several  paragraphs  of  appellant's 
complaint,  and  especially  between  the  reciprocal  duties  of 
appellant  and  appellee,  upon  the  facts  set  forth  in  the  first 
paragraph  of  complaint,  and  these  same  duties  under  the 
second  and  third  paragraphs.  All  of  these  paragraphs  of 
complaint  charge  precisely  the  same  acts  of  negligence 
against  the  appellee,  to  wit,  failure  to  fasten  the  jack,  in 
which  the  spool  of  wire  was  fixed,  to  the  floor  of  the  car, 
negligently  placing  the  spool  of  wire  on  the  front  end  in- 
stead of  the  rear  end  of  the  car,  and  negligently  atteraptinpr 
to  pull  the  car  around  a  curve  in  the  road,  by  reason  of 
which  effort  the  wire  was  made  to  cross  and  bind  on  the 
spool,  causing  the  spool  and  jack  to  upset.  Tt  is  also  alleged 
that  appellee  knew  of  the  danger  growing  out  of  the  facts 
averred  and  that  appellant  did  not. 

The  first  paragraph,  in  addition  to  these  facts,  averred 

that  appellant  was  employed  to  drive  the  horse  drawing  the 

car,  and  for  no  other  purpose,  and  that  he  was  taken 

3.  from  this  service  by  appellee,  and  set  to  **  braking 
the   spool."    The   failure    of   the    instruction    com- 
plained of  to  note  the  distinction  with  reference  to  the  as- 
smnption  of  risk  on  the  part  of  appellant  under  this  state 
"f  facts,  considered  with  the  rule  on  the  same  subject  under 
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a  state  of  facts  shown  by  the  other  two  paragraphs,  is  in- 
sisted upon  as  a  reversible  error.  This  question  is,  however, 
eliminated  (1)  by  the  answers  returned  by  the  jury  to  the 
interrogatories  submitted  to  them,  and  (2)  by  the  uneon- 
troverted  evidence.  It  appears  from  the  evidence  and  the 
answers  to  interrogatories  that  appellant  was  employed 
originally  to  drive  the  team  drawing  the  car  carrying  the 
spool  of  trolley  wire,  but  that  after  the  work  had  proceeded 
a  short  time,  the  appellant,  at  his  own  suggestion,  was  per- 
mitted to  exchange  work  with  the  man  engaged  in  ''brak- 
ing the  spool"  of  wire. 

Instructions  to  a  jury  are  designed  to  enable  the  jury  to 

apply  the  law  to  the  facts  as  they  shall  be  established  by 

the  evidence,  and  if  a  party  has  in  some  paragraph 

4.  of  his  pleadings  set  up  a  case  to  which  the  evidence 
introduced   upon   the   trial  has   no   application,  no 

error  intervenes,  if  the  court  ignores  such  pleading  in  its 
instructions  to  the  jury. 

It  is  further  insisted  that  the  instructions  on  the  subject 

of  the  assumption  of  risk,  as  applied  to  the  second  and  third 

paragraphs  of  complaint,  are  incorrect,  for  the  reason 

5.  that  they  impose  the  assumption  of  risk  upon  the  ap- 
pellant, if  he  simply  '*knew  of  the  danger,"  and  that 

simple  knowledge  is  not  enough.  He  must  ''comprehend  the 
danger."  This  instruction  is  not  justly  subject  to  the 
criticism  urged  against  it. 

The  court  instructed  the  jury  that  if  it  found  that  Patter- 
son was  the  appellee's  foreman  in  charge  of  the  work;  that 
all  spools  of  wire  theretofore  used  by  Patterson  were 

6.  free  of  fastening  by  staples  attaching  the  wire  to  the 
spool,  except  those  appearing  on  the  outside  of  the 

surface  of  the  spool,  where  the  end  of  the  wire  was  attached 
to  the  spool,  for  the  purpose  of  keeping  it  from  unwinding; 
that  down  in  the  wire  on  this  spool,  concealed  from  view, 
so  that  it  could  not  be  detected,  the  wire  was  fastened  to 
the  spool  })y  m(»ans  of  a  staple;    that  neither  appellee  nor 
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its  foreman  knew,  or  could  have  anticipated,  such  fact ;  that 
the  proximate  cause  of  the  accident  and  appellant's  injur>' 
was  the  fact  that  said  wire  was  so  fastened  to  the  spool — 
then  appellant  could  not  recover.  This  instruction,  it  is 
claimed,  does  not  eliminate  the  idea  that  the  defendant  com- 
pany may  not  have  put  the  staple  in  the  spool  and  caused  the 
accident.  It  is  not  aUeged  in  the  complaint  that  appellee 
was  guilty  of  any  negligence  in  connection  with  the  prepara- 
tion of  the  reel  of  wire  on  the  spool.  If  such  fact  had  been 
averred  in  the  complaint  as  a  negligent  act  of  the  appellee, 
proximately  caiLsing  the  injury,  and  the  appellee  thereby 
challenged  to  meet  it,  a  question  might  have  been  presented 
to  this  court,  but  no  such  question  is  presented  by  the  record. 
Had  the  appellee  been  challenged  thus  to  meet  this  question, 
it  could  doubtless  very  readily  have  established  the  fact 
that  it  bought  the  wire  already  upon  spools  put  up  by  the 
factory  where  manufactured,  and  that  it  was  not  expected 
that  the  wire  would  be  fastened  to  the  spool  inside  of  the 
surface. 

If  this  fact  was  the  cause  of  the  accident  and  appellant's 
injury,  and  not  the  aUeged  negligence  of  the  appellee,  as 
averred  in  the  complaint,  the  appellant  has  no  case.  There 
was  no  error  in  giving  this  instruction,  and  the  jury  spe- 
cially find  in  the  answers  to  interrogatories  that  the  wire's 
being  thus  fastened  by  the  staple  down  below  the  surface  of 
the  spool,  where  it  was  not  discernible  to  either  appellant 
or  appellee,  was  the  proximate  cause  of  the  injury,  and  this 
finding  is  well  sustained  by  the  evidence.  In  this  state  of 
the  case  no  mistake  the  court  may  have  made  in  its  instruc- 
tions would  constitute  reversible  error. 

Judgment  afiBrmed. 
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Cook  v.  Ormsby  et  al. 

[No.  6.505.    Filed  Uctnher  27,  IIXW.     Reheartng  denied  January  28, 
1910.    Transfer  denial  February  16,  1910.] 

1.  MA8TEE  AND  Sebvant. — Factory  Act, — Dangerous  Machinery. — 
Failure  to  Guard. — SegUgence. — The  master's  failure  to  guard 
ilang^roiis  machinery,  where  it  is  possible  to  do  so.  constitute 
uegligence  per  isc.    p.  354. 

2.  ^MAsrea  and  Sebvakt. — Factory  Act, — Cwnmon  Late. — Section 
8029  Burns  1JK)S,  Acta  1899.  p.  231,  §9,  comr)elling  employers  to 
guard  dangerous  machinery  extends  the  common  law  duty  of 
masters  as  to  furnishing  safe  places,  works  and  machinery, 
p.  354. 

3.  Masteb  and  Sesvant. —  Factory  Act. —  Unguarded  Saw. —  ActJ* 
of  Fellow  ficrvant.— Complaint. — A  complaint  alleging  that  de- 
fendants Instructed  the  plaintiff  to  work  at  an  unguarded  saw. 
that  such  saw  could  have  been  guarded  without  impairing  its 
usefulness,  that  a  fellow  servant  pushed  or  pinched  him,  causing 
him  involuntarily  to  thrust  his  liand  into  such  saw,  to  his  in- 
jury, states  a  cause  of  action,    p.  355. 

4.  Masteb  and  Sebvant. — Factory  Act. — Xegligcnce. — Concurrent 
Proj-imate  Causes. — Where  a  master's  negligence  concurs  with  a 
fellow  servant's  in  producing  an  Injury  to  another  servant,  such 
master  is  liable,    p.  355. 

n.  Negligence. — Proximate  Cause. — Anticipation  of  Injury. — To 
constitute  actionable  negligence  it  is  not  necessary  that  defend- 
ant should  have  antlcippted  the  precise  injury  occasioned  by  th»^ 
negligent  act.     p.  356. 

From  Tippecanoe  Circuit  Court;  Richard  P.  De  Hart. 
Judge. 

Action  by  Louis  Cook  against  John  Ormsby  and  others. 
Prom  a  judgment  for  defendants,  plaintiff  appeals.     Ff- 

versed. 

Boulden  &  Boulden,  Hanva  &  Rail  and  IVfJson  &  Qmnn, 
for  appellant. 

Stuart,  Hammond  &  Simms  and  Miller ,  Shirley  &  Miller/ 
for  appellees. 

Myers,  J. — Appellant  in  his  complaint  alleged  that  on 
March  28.  1904,  appellees  were  engaged  in  business  as  part- 
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nera  under  the  firm  name  of  the  ''Western  Hoop  Com- 
pany," and  were  then  engaged  in  operating  a  rail!  and 
machinery'  in  the  manufacture  of  hoops  and  lumber  at  the 
town  of  Ockley;  that  on  said  day  appellant  was  in  the  em- 
ploy of  appellees,  and  under  the  orders  and  directions  of 
the  latter  was  engaged  in  operating  an  edging  saw  and  ma^ 
ehinery  by  running  plank  and  other  lumber  against  said 
saw,  which  was  about  eighteen  inches  in  diameter,  set  in  a 
frame  constructed  of  wood,  with  a  movable  track  attached, 
and  used  for  the  purpose  of  stripping  oflf  the  bark  and 
straightening  the  edges  of  the  lumber  there  used  in  said 
manufacturing  plant ;  that  prior  to  the  day  of  the  accident, 
and  on  the  forenoon  of  that  day,  appellant  was  engaged  at 
other  labor  in  and  about  said  factory,  and  had  no  knowledge 
or  experience  in  the  operation  of  said  saw,  nor  of  the  attend- 
ing danger  in  its  operation  without  a  proper  guard,  all  of 
which  the  appellees  at  the  time  well  knew;  **that  said  saw 
could  have  been  guarded  and  made  absolutely  safe  with- 
out impairing  its  usefulness  for  the  purpose  for  which  it 
was  intended;"  that  appellees  carelessly  and  negligently 
nin  said  saw  with  which  appellant  so  worked  without  pro- 
viding any  proper  guard  around  and  over  it,  and  failed 
to  provide  any  means  whatever  to  protect  appellant  from 
coming  in  direct  contact  with  such  saw  while  so  operat- 
ing  it ;  that  appellees  knew  that  said  saw  at  that  time  had 
no  guard  or  other  device  for  the  protection  of  the  operator ; 
that  on  said  March  29,  having  full  knowledge  of  the  facts 
aforesaid,  appellees  ordered  and  required  appellant  to  quit 
his  other  labors  in  said  factory  and  to  operate  said  saw  as 
aforesaid,  which  orders  he  then  and  there  obeyed,  and  while 
thus  engaged  in  the  discharge  of  his  duties,  and  without 
fault  or  negligence  on  his  part,  and  while  in  the  act  of 
PTishing  a  board  through  said  saw  to  take  off  the  rough 
^dges  thereof,  and  while  his  attention  was  wholly  and  com- 
pletely directed  to  said  work,  one  of  appellees*  employes  sud- 
VoL.  4&— 23 
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denly  and  without  warning  to  the  appellant  pinched  or 
pushed  him  from  behind,  causing  him  involuntarily  to  start 
and  thrust  his  hand  forward  into  said  saw,  and  in  conse- 
quence of  appellee's  negligence,  as  aforesaid,  and  by  reason 
of  the  unprotected  and  unsafe  condition  of  appellee's  said 
saw,  as  aforesaid,  appellant's  right  hand,  wrist  and  ami 
came  in  contact  with  said  saw  and  were  injured;  that  said 
injuries  were  occasioned  by  the  carelessness  and  negligence 
of  the  appellees,  as  aforesaid,  and  without  any  fault  or  neg- 
ligence on  the  part  of  appellant. 

To  this  complaint,  which  was  in  one  paragraph,  a  de- 
murrer for  want  of  facts  was  sustained.  Appellant  refused 
to  plead  further,  and  judgment  was  rendered  against  him 
and  in  favor  of  appellees  for  costs. 

Does  the  complaint,  the  substance  of  which  we  have  given, 

state  a  cause  of  action?    The  statute  (§8029  Burns  1908. 

Acts  1899,  p.  231,   §9)    makes  it  the  duty   of  the 

1,  owner  of  any  manufacturing  establishment  properly 
to  guard  all  saws  therein  while  they  are   in   use, 

and  the  failure  of  such  owner  to  obey  this  statutory  man- 
date, when  possible  so  to  do,  ordinarily  will  be  regarded  as 
negligence  per  se.  Davis  v.  Mercer  Lumher  Co,  (1905), 
164  Ind.  413;  Evarisville  Hoop,  etc.,  Co,  v.  Bailey  (1909), 
43  Ind.  App.  153;  United  States  Cement  Co.  v.  Cooper 
(1909),  172  Ind.  599;  Nickey  v.  Dougan  (1905),  34  Ind. 
App.  601.  It  has  been  held  that  this  statute  extends  the 
common-law  duty  of  persons  operating  pianufactur- 

2.  ing  plants  as  to  furnishing  safe  place,  works  and 
machinery  for  their  employes   {Bessler  v.  Laughlin 

[1907],  168  Ind.  38;  Rohbins  v.  Fort  Wayne  Iron,  etc.,  Co. 
[1908],  41  Ind.  App.  557),  its  pui-pose  being  to  minimize  the 
danger  in  the  use  of  dangerous  machinery  in  such  plants. 
In  the  case  before  us,  the  saw  was  unguarded.  It  could  have 
been  guarded  without  rendering  it  useless  for  the  purpose 
intended.  While  appellant  was  engaged  in  the  work  as- 
signed to  him  his  hand  came  in  contact  with  said  saw  and 
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was  severely  injured.    It  is  argaed  that  the  unguarded  saw 
was  not,  and  that  the  act  of  a  fellow  servant  in  pinch- 

3.  ing  appellant  was,  the  proximate  cause  of  the  injury. 
The  complaint  shows  that  appellees  disregarded  a 

statutory  duty  owing  by  them  to  the  appellant,  which  omis- 
sion, under  the  decided  cases  in  this  State,  constituted  neg- 
ligence. The  alleged  act  of  appellant's  fellow  servant,  as  a 
matter  of  law,  might  or  might  not  be  considered  negligence, 
for  from  that  act  the  injury  complained  of  did  not  neces- 
sarily follow.  The  question  might  be  made  to  depend  upon 
the  facts  and  circumstances  existing  at  the  time  the  act  was 
committed.  But  if  it  be  conceded  that  the  act  was  a  negli- 
gent one,  in  that  it  caused  appellant  involuntarily  to  thrust 
his  hand  against  an  unguarded  saw,  we  fail  to  see  how  it 
would  furnish  an  excuse  for  appellees'  neglect  to  discharge 
their  statutory  duty  toward  appellant.  It  is  said  that  the 
injury  was  the  natural  sequence  of  the  pinching — the  act 
of  a  responsible  agent — and  without  which  the  accident 
would  not  have  happened.  On  the  other  hand,  it  is  cer- 
tainly true  that  had  the  saw  been  properly  guarded  the  in- 
jury would  have  been  avoided,  for,  without  the  negligence 
of  appellees  the  accident  would  not  have  occurred.  There- 
fore, whether  the  negligence  of  appellees  directly  produced 
or  concurred  directly  in  producing  the  injury  can 

4.  make  no  diflference,  as  in  either  case  the  negligence 
of  appellees  will  be  regarded  as  a  proximate  cause  of 

the  injury.-  Bessler  v.  Laughlin,  supra;  Tucker  &  Dorsey 
Mfg.  Co.  V.  Sialey  (1907),  40  Ind.  App.  63;  Rogers  v.  Ley- 
den  (1891),  127  Ind.  50;  Louisville,  etc.,  B.  Co.  v.  Heck 
(1898),  151  Ind.  292;  Espenlaub  v.  Ellis  (1904),  34  Ind. 
App.  163;  Hancock  v,  Keene  (1892),  5  Ind.  App.  408;  Cop- 
ms  V.  New  York,  etc.,  R.  Co.  (1890).  122  N.  Y.  557, 
25  N.  E.  915,  19  Am.  St.  523 ;  Seigel  Cooper  &  Co.  v. 
Trcka  (1905),  218  111.  559,  75  N.  E.  1053,  2  L.  R.  A. 
fN.  S.)  647,  109  Am.  St.  302;  Baltimore,  etc.,  R.  Co,  v. 
^iaie,  ex  rel.  (1871),  33  Md.  542;   Boanl,  etc.,  v.  Mutchhr 
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(1894),  137  Ind.  140.  Appellees,  tinder  the  pleaded  faets, 
were  clearly  negligent,  and  must  be  held  responsible  for  in- 
juries proximately  resulting  from  such  negligence,  the  in- 
jured party  himself  being  without  fault. 

**It  is  not  essential  that  the  identical  or  precise  injury 
sustained  by  appellant  should  have  been  expected  or  an- 
ticipated by  appellee  as  the  result  of  its  negligent 

5,  act.  It,  by  the  exercise  of  reasonable  care,  might 
have  foreseen  or  anticipated  that  from  the  negligent 
breach  of  its  statutory  duty  it  was  probable  that  injury  of 
some  kind  might  result  to  its  employes  engaged  in  operating 
the  saw."  Davis  v.  Mercer  Lumber  Co.,  supra.  The  opin- 
ions in  the  cases  of  Coy  v.  Indianapolis  Oas  Co.  (1897),  146 
Ind.  655,  36  L.  R.  A.  535,  and  Bessler  v.  Laughlinf  mpra. 
approve  the  statement  taken  from  1  Sutherland,  Damages 
(2d  ed.),  §16,  that  **the  law  is  practical,  and  courts  do  not 
indulge  refinements  and  subtleties  as  to  causation  if  they 
tend  to  defeat  the  claims  of  natural  justice.  They  rather 
adopt  the  practical  rule  that  the  efficient  and  predominating 
cause  in  producing  a  given  effect  or  result,  though  subordi- 
nate and  dependent  causes  may  have  operated,  must  be 
looked  to  in  determining  the  rights  and  liabilities  of  the 
parties."  In  the  case  of  Bessler  v.  Laughlin,  supra,  it  was 
said:  ** Whether  a  defendant  was  called  on  to  apprehend 
that  any  injury  might  result  from  his  omission  is  a  matter 
which  ordinarily  goes  to  the  question  of  whether  there  was 
any  negligence.  But  granting  that  the  omission  was  negli- 
gent, that,  without  the  intervention  of  any  supervening 
cause,  the  wrong  followed  the  injury  in  a  natural  sequence, 
and  that  the  negligence  and  the  injury  were  so  correlated 
that  morally  the  defendant's  omission  should  be  regarded 
as  the  efficient  cause  of  the  \\Tong  complained  of,  it  may, 
without  hesitation,  be  affirmed  that  such  omission  should  be 
regarded  as  a  proximate  cause  of  the  injury." 

Appellees  seem  to  rely  on  the  case  of  Claypool  v.  Wigmore 
(1904),  34  Ind.  App.  35,  as  sustaining  their  contention  in 


NOVEMBER  TERM,  1909.  357 

Cook  V.  Oniusby — 45  Ind.  App.  352. 

ttiis  case.  It  will  be  observed  by  a  careful  reading  of  that 
ease  that  this  court  there  recognized  the  doctrine  announced 
in  the  line  of  decisions  which  we  regard  as  controlling  the 
rights  of  the  parties  to  this  appeal.  In  that  case  the  de- 
cision rests  upon  the  facts  exhibited  by  the  answers  to  the 
interrogatories,  from  which  it  clearly  appears  that  the  only 
act  of  negligence,  if  it  may  be  so  claimed,  chargeable  to 
Claypool  was  that  of  leaving  ajar  the  door  to  an  elevator 
shaft.  The  injured  party  could  not  have  entered  the  shaft 
through  the  door  without  sliding  it  back,  which  was  done 
by  a  person  not  connected  with  Claypool,  or  having  any- 
thing to  do  with  the  running  of  the  elevator.  The  injury  in 
that  case  could  not  have  happened  in  the  absence  of  the  act 
of  such  third  party.  In  short,  the  facts  in  that  case  do  not 
show  negligence  of  Claypool  of  itself  producing  a  dan- 
jrerous  condition  of  things,  upon  which  the  negligent  act 
of  a  third  person  operated  and  which  might  reasonably 
have  been  anticipated  to  work  the  injury  described.  In 
the  case  before  us  the  negligence  of  appellees  did  pro- 
duce a  dangerous  condition  in  the  vicinity  of  which  ap- 
pellant was  employed  to  work  and,  as  said,  it  was  not 
unreasonable  to  expect  injury  to  occur  to  such  employe  by 
reason  of  the  danger  to  which  he  was  thus  exposed. 
Whether,  from  having  his  hand  drawn  into  the  saw  by  a 
board,  or  from  becoming  unbalanced,  or  being  accidentally 
struck  by  another  employe  while  in  the  line  of  his  work,  or 
from  surprise  caused  by  a  pinch,  he  accidentally  or  involun- 
tarily struck  the  saw  and  was  injured — the  principle  applies 
"that  the  first  act  is  regarded  as  being  continuous  in  its 
operation  up  to  the  time  of  the  se(»ond,  and  therefore,  for 
the  purposes  of  fixing  defendant's  liability,  the  two  acts  are 
treated  as  contemporaneous."  Indinvapolis  Uniov  E.  Co,  v. 
^addingto^i  (1907).  169  Ind.  448. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lees* demurrer  to  the  complaint. 
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Plaskett  V.  Benton-Warren  Agricultural 

Society. 

[No.  6,534.     Filed  November  23,  1909.    Petition  to  modify  mandate 

denied  February  16,  1910.] 

1.  Tbial. — Taking  Case  from  Jury, — Demurrer  to  Evidence, — As- 
scssment  of  Damages. — It  is  discretionary  with  the  trial  judge, 
upon  the  filing  of  a  demurrer  to  the  evidence,  to  have  the  jury 
assess  the  damages  conditionally,  or  to  discharge  the  jury  and. 
if  the  demurrer  be  overruled,  to  empanel  a  new  jury  to  make 
such  assessment,  the  latter  course  being  preferable.    p360. 

2.  Appeal. — Demurrer  to  Evidence, — Rulings  on  Sufjtcicticy  of 
Answer. — Harmless  Error. — Briefs. — Waiver. — Where  defendant 
demurred  to  the  evidence,  alleged  errors  in  overruling  plaintiCTs 
demurrer  to  paragraphs  of  answer  will  be  considered  harmless; 
and  such  alleged  errors  are  waived  by  a  failure  to  discuss  them, 
p.  360. 

3.  Tbial. — Taking  Case  from  Jury. — Demurrer  to  Evidence. — How 
Considered. — On  defendant's  demurrer  to  the  evidence  the  court 
must  accept  as  true  all  facts  favorable  to  the  plaintiff  which  the 
evidence  shows  either  directly  or  by  inference,  and  where  the  evi- 
dence is  in  conflict  that  which  is  unfavorable  to  the  plaintiff 
must  be  rejected,    p.  360. 

4.  Nequgence. — County  Fairs. — Shooting  Oalleries. — Free  AdmU- 
sion  of  Boy  Contrary  to  Rule  Requiring  Pay. — Evidence  showing 
that  a  boy  twelve  years  old  was  admitted  into  a  county  fair  free 
by  the  society's  gateman,  that  the  rule  required  boys  over  te» 
years  old  to  pay  a  fee  for  admission,  there  being  no  evidence  that 
the  boy  knew  of  such  rule,  that  while  standing  near  a  shooting 
gallery  authorized  by  defendant  society  he  was  killed  by  a  gun 
negligently  handled  by  a  boy  who  was  engaged  in  shooting,  with 
defendant's  authority,  supports  an  action  for  damages  by  the 
father  of  such  boy.    p.  361. 

5.  Trial. — Taking  Case  from  Jury. — DemwTcr  to  Evidence. — Neir 
Trial. — On  the  overruling  of  defendant's  demurrer  to  the  evidence 
a  now  trial  cannot  be  asked  or  granted,  the  facts,  except  on  tbe 
assessment  of  damages,  being  admitted  by  sucli  demurrer,    p.  3(»r. 

(».  Appeal. — Demurrer  to  Evidence. — Ordering  New  Trial. — Discrr- 
tion. — Where  defendant's  demurrer  to  the  evidence  was  sus- 
tained and  the  plaintiff  appeals,  the  Appellate  Court's  order 
should  be  for  the  overruling  of  suoli  demurrer,  if  the  facts  war- 
rant, and  not  for  a  new  trial,    p.  365. 

Prom  Superior  Court  of  Tippecanoe  County ;   Henry  B. 
V'niion,  Jurlsre. 
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Action  by  Charles  S.  Plaskett  against  the  Benton-Warren 
Agricultural  Society.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed, 

L.  J.  Coppage,  W.  A.  Swank  and  C,  E.  Thompson,  for  ap- 
pellant. 

Daniel  Eraser,  Will  H.  Isham,  Will  R.  Wood  and  Burke 
MValkfr,  for  appellee. 

Myers,  C.  J. — Appellant  brought  this  action  against  ap- 
pellee to  recover  damages  resulting  from  the  loss  of  services 
of  his  son,  who  was  killed  by  a  shot  fired  from  a  rifle  used  at 
a  shooting  gallery  located  upon  appellee's  fair  grounds. 
The  complaint  was  in  four  paragraphs,  differing  only  as  to 
the  allegation  naming  the  party  who  held  the  gun  at  the 
time  the  fatal  shot  was  fired. 

The  general  purport  of  these  several  paragraphs  will  ap- 
pear from  the  following  statement  of  facts :  In  September, 
1905,  appellee,  a  corporation,  was  holding  one  of  its  annual 
fairs  on  grounds  controlled  by  it,  and  to  which  all  persons, 
regardless  of  age,  sex  or  condition,  had  been  and  were  by  it 
imited.  Appellee,  among  other  attractions}^  exhibitions  and 
various  amusements,  had  provided  and  authorized  a  shooting 
gallery  or  target  range  to  be  carried  on  in  that  part  of  the 
ground  where  the  public  was  accustomed  to  and  did  on  that 
day  congregate  in  large  numbers,  without  making  adequate^ 
provisions  for  the  protection  of  visitors  from  bullets,  ac(M- 
dentally,  prematurely  or  carelessly  discharged  from  the 
guns  in  use  at  such  range,  and  which  were  of  a  dangerous 
and  deadly  character.  On  September  7,  1905,  and  while 
there  were  from  five  to  six  thousand  people  on  the  grounds, 
many  of  whom,  including  appellant's  son,  a  lad  twelve  years 
of  age,  were  congregated  about  said  gallery,  the  operator 
thereof,  as  also  the  appellee,  permitted  a  boy  fifteen  years  of 
age  to  use  and  shoot  one  of  its  guns,  using  cartridges  .22 
caliber  in  size,  and  having  a  high  degree  of  explosive  force, 
and  momentum   sufiicient   to   penetrate   the   linniau    body. 
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While  said  boy  was  using  said  gxm  it  was  prematurely  and 
accidentally  discharged,  the  ball  thereof  striking  appellant's 
son  in  the  forehead,  producing  a  wound  from  which  he  died. 
To  this  complaint  answers  were  filed  and  issues  formed, 
which  were  submitted  to  a  jury  for  trial.  At  the  conclusion 
of  appellant's  evidence,  appellee  demurred  thereto,  on  the 
ground  that  it  was  insufficient  in  law  to  support  the  issues 
made  by  the  pleadings.  The  court  sustained  this  demurrer 
and  overruled  appellant's  motion  to  have  the  damages 
assessed  conditionally,  and  judgment  was  rendered  against 
appellant  and  in  favor  of  appellee  for  costs. 
The  assignment  of  errors  relates  to  the  action  of  the  court 

(1)  in  sustaining  the  demurrer  of  appellee  to  the  evidence, 

(2)  in  overruling  appellant's  motion  to  have  the  damages 
assessed  conditionally,  and  (3)  in  overruling  appellant's  de- 
murrer to  the  second  and  third  paragraphs  of  answer. 

The  second  assignment  relates  to  a  matter  which  is  en- 
tirely discretionary  with  the  court ;  that  is  to  say,  the  court 
might  have  the  damages  assessed  by  the  jury  condi- 

1.  tionally,  or  the  jury  may  be  discharged,  leaving  the 
damages  to  be  assessed  by  another  jury  should  the 

demurrer  be  overruled.  The  latter  is  the  better  practice. 
North  British,  etc.,  Ins.  Co.  v.  Crutchfield  (1886),  108  Ind. 
518,  530;  Lindley  v.  Kelley  (1873),  42  Ind.  294. 

The  third  assignment  is  waived,  and  if  it  were  not, 

2.  no  harm  to  appellant  is  shown  to  have  come  from  the 
court's  ruling  in  this  particular. 

The  first  assignment  presents  the  only  debatable  question 

submitted  for  our  consideration.    In  the  case  of  Scheerer  v. 

Chicago,  etc.,  B.  Co.  (1895),  12  Ind.  App.  157,  it  was 

3.  held  that  where  a  demurrer  to  the  evidence  is  sus- 
tained, **the  court  is  bound  to  accept  as  true  all  the 

facts  which  the  evidence  tends  to  prove,  and,  as  against  the 
party  demurring,  to  draw  from  the  evidence  all  such  reason- 
able inferences  as  a  jury  might  draw.  •  •  •  If  there 
is  a  conflict  in  the  evidence  then  the  court  can  consider  onlv 
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such  evidence  as  is  favorable  to  the  party  against  whom  the 
demurrer  is  directed,  and  that  which  is  favorable  to  the  de- 
murring party   is   deemed   withdrawn."    In   the   case   of 
Thamaa  v.  Hoosier  Stone  Co.  (1895),  140  Ind.  518,  it  was 
held  that  "a  demurrer  to  evidence  admits  all  facts  of  which 
there  is  any  evidence,  and  all  conclusions  which  can  be  fairly 
and  logically  drawn  from  such  facts.'*    See,  also,  Palmer  v. 
Chicago,  etc.,  R.  Co.  (1887),  112  Ind.  250;  Milburn  v.  Phil- 
lips  (1894),  136  Ind.  680.    The  rule  controlling  the  question 
before  us  seems  to  be  that  if  the  evidence  and  the  inferences 
which  may  be  drawn  therefrom,  although  weak  and  incon- 
eJusive,  fairly  tend  to  support  every  material  fact  of  the 
complaint,  the  demurrer  should  be  overruled.     In  the  case 
of  Lindley  v.  Kellej/f  supra,  it  is  said:     **No  advantage  can 
be  taken  of  any  defect  in  the  pleading,  as  a  reason  for  sus- 
taining" such  demurrer. 

In  support  of  the  judgment  below  the  appellee  insists 
that  the  undisputed  proof  clearly  establishes  that  appellant's 
son,  at  the  time  he  was  killed,  was  on  the  premises  of 
4.    the  appellee  as  a  trespasser  or,  at  most,  a  licensee, 
and  therefore  appellee  was  under  no  obligation  to 
!?uard  him  against  open  and  obvious  dangers.     Prom  the 
evidence  it  appears  that  on  September  7,  1905,  appellee  had 
control  of  certain  grounds  near  the  town  of  Boswell,  Indi- 
ana, and  was  holding  thereon  what  was  known  as  its  annual 
fair.    On  the  afternoon  of  that  day  the  fair  was  attended 
by  from  five  to  six  thousand  people.     On  its  said  grounds 
was  a  race  track,  an  amphithealer,  dining  hall,  a  floral  hall, 
a  machinery  display,  a  merry-go-roimd,  peanut  and  pop- 
corn stands,  a  shooting  gallery,  engines  and  various  kinds 
of  machinery  in  motion,  race  horses  and  other  live  stock  on 
exhibition,  and  places  of  amusement,  such  as  shows,  etc. 
An  admission  fee  of  twenty-five  cents  was  charged  to  all 
persons  over  ten  years  of  age,  all  under  ten  years  were  ad- 
mitted free.     The  ticket  sellers  would  exercise  their  judGr- 
nient  as  to  the  age  of  children  and  sometimes  would  pass 
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children  free  who  were  more  than  ten  years  of  age.     The 
gatekeepers  would  look  at  a  boy  when  he  came  up  to  the 
gate,  and  if  he  looked  to  be  under  ten  years  of  age  he  would 
be  admitted  free.    Appellant  on  said  day  was  forty  years  of 
age  and  his  son  was  twelve  years  of  age.    On  the  afternoon 
of  said  day,  appellant's  son,  with  a  younger  brother,  went 
to  one  of  the  gates  opening  into  said  fair  ground  and  was 
told  by  one  of  appellee's  gatekeepers  to  go  on  in,  and  they 
did  so.    No  fee  was  demanded  of  them  and  they  paid  none. 
After  entering  appellee's  grounds,  they  went  to  a  pop-corn 
and  peanut  stand,  then  to  a  water  well  maintained  by  ap- 
pellee, thence  north  a  short  distance  along  a  walk,  within  ten 
feet  of  which  and  on  the  east  side  thereof  was  located  a 
shooting  gallery  operated  by  a  licensee  of  appellee.     This 
gallery  was  lengthwise  north  and  south  and  faced  the  north. 
It  was  five  feet  wide.    When  appellant's  son  that  was  killed 
reached  a  point  on  the  west  side  of  said  shooting  gallery, 
and  about  six  or  seven  feet  southwest  from  the  front  thereof, 
he  stopped,  and,  with  a  number  of  boys  there  congregated, 
was  watching  the  persons  there  engaged  in  shooting  at  tar- 
gets with  guns  loaded  with  gunpowder  and  leaden  balls. 
Among  those  thus  engaged  was  a  boy  fifteen  years  of  age, 
who,  while  handling  one  of  the  guns  there  used  as  aforesaid, 
accidentally  caused  such  gun  to  be  discharged,  the  bullet 
therefrom  striking  appellant's  said  son   in  the  forehead, 
mortally  wounding  him.     Said  gallery  was  located  on  that 
part  of  said  grounds  where  large  crowds  were  accustomed 
to   congregate ,   and  at  the  time   of  the  accident  it  was 
estimated   that   from  one   hundred   fifty   to   two   hundred 
people  were  assembled  along  the  walk  and  near  the  place 
occupied  by  the  boy  at  the  time  he  was  killed.    Prom  the 
front  of  the  gallery  back  for  a  distance  of  about  thirty-one 
feet  to  what  was  known  as  a  ** splash  board"  a  rope  was 
stretched,  otherwise  this  space  was  open.    The  boy  who  was 
killed  attended  the  fair  in  the  forenoon  of  the  day  of  the 
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accident,  and  wa^  admitted  by  appellee  without  charge.  On 
neither  of  these  viaits  was  he  accompanied  by  an  older 
person. 

Prom  these  facts  the  jury  might  readily  infer  that  the 
boy  was  attracted  and  sought  admission  to  the  grounds  of 
appellee  because  of  the  numerous  attractions,  exhibitions 
and  contests  it  had  there  provided  and  was  maintaining.  It 
had  provided  amusements  for  the  young  as  well  as  the  old, 
and  for  all  classes  of  people  who  might  there  assemble.  The 
evident  purpose  of  these  various  forms  of  entertainments, 
exhibitions  and  contests  was  to  attract  the  people  to  the 
groimds  and  induce  them  to  pay  the  admission  fee,  and  by 
means  thus  derived  and  from  privileges  sold  the  corporation 
was  enabled  to  continue  its  business.  The  value  of  these 
privileges  would  necessarily  depend  upon  the  number  of 
people  in  attendance.  Unless  the  appellee  could  induce  the 
people  generally  to  take  an  interest  in  its  enterprise  and 
enter  its  grounds,  the  value  of  the  privileges  would  be  low- 
ered and  its  revenue  reduced.  So  it  was  interested  in  keep- 
ing up  an  attendance,  and  to  that  end  it  waived  the  admis- 
sion charge  to  children  under  ten  years  of  age,  and  was  not 
especially  active  in  collecting  admission  fees  from  older 
children.  While  it  was  a  rule  of  appellee  to  require  an  ad- 
mission fee  from  all  persons  over  the  age  of  ten  years,  yet 
there  is  no  evidence  from  which  it  may  be  inferred  that  the 
%  in  question  knew  of  such  a  rule.  The  presence  of  the 
hoy  on  the  grounds  of  appellee  was  not  inconsistent  with 
the  business  in  which  it  was  engaged ;  nor  can  it  be  said  that 
he  was  not  there  as  a  participant  in  the  business  being 
transacted;  nor  that  appellee  could  not  have  anticipated  his 
presence  as  one  of  its  patrons ;  nor  that  there  was  no  com- 
inon  interest  or  mutual  advantage. 

Prom  the  facts  and  circumstances  disclosed  by  the  record 
and  the  principles  of  law  governing  the  consideration  of  this 
^^  we  are  impressed  with  the  belief  that  the  jury  might 
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have  found  that  the  boy  was  upon  appellee's  premises,  when 
injured,  not  as  a  trespasser  or  as  a  mere  licensee,  but  was 
there  by  its  invitation,  and,  if  so,  it  owed  him  the  duly  of 
exercising  ordinary  care  to  protect  him  from  dangerous 
aorencies  known  by  it  to  exist  and  permitted  on  its  grpunds 
set  apart  for  the  use  of  the  public.  In  the  case  of  Howe  v. 
Ohmart  (1893),  7  Ind.  App.  32,  38,  this  court  held  that  **it 
is  not  necessaiy  tliat  the  invitation  should  be  special,  or  even 
direct.  It  may  be  implied  from  the  circumstances  and  facts 
of  the  case.  He  who  uses  a  building  for  certain  business 
purposes  must  keep  it  in  reasonably  safe  condition  for  all 
who  visit  the  building  for  the  purpose  of  transacting  the 
ordinary  business  there,  otherwise  he  is  liable  to  one  in- 
jured." In  2  Shearman  &  Redfield,  Negligence  (5th  ed.), 
§686,  it  is  said:  **A  very  high  degree  of  care  is  required 
from  all  persons  using  firearms  in  the  immediate  vicinity  of 
other  people,  no  matter  how  lawful,  or  even  necessary,  such 
use  may  be.''  In  the  case  now  being  considered  the  evidence 
shows  the  use  of  firearms  in  the  immediate  presence  of  from 
one  hundred  and  fifty  to  two  hundred  people  congregated  on 
the  side  of  the  gaUery  where  the  boy  stood  at  the  time  he 
was  shot.  These  people  were  without  protection  from  the 
<nms  there  in  use,  if  discharged  while  pointing  outside  of  the 
range,  described  to  be  ^ye  feet  wide.  Under  such  condi- 
tions, it  would  not  be  unreasonable  to  conclude  that  the  place 
was  unsafe  and  dangerous,  and  that  it  was  the  duty  owing 
from  appellee  to  the  people  thereabout,  including  the  boy  in 
question,  to  provide  them  better  protection,  and  that  there 
was  a  failure  to  perform  that  duty,  by  reason  of  which  the 
boy  was  killed. 

Judgment  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  trial  court  to  overrule  the  demurrer  to  the  evi- 
dence. 
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On  Petition  to  Modify  Mandate. 

Per  Curiam. — Appellee  has  filed  a  motion  for  a  modifica- 
tion of  the  mandate  entered  by  this  court  upon  the  original 
opinion,  and  that  a  new  trial  be  ordered.  It  must  be  con- 
ceded that  appellee's  rig-hts  in  this  court,  in  this  regard, 
roust  be  measured  by  its  rights  in  the  court  below. 

It  is  well  settled  that  had  the  lower  court  ruled  correctly 

on  appellee's  demurrer  to  the  evidence,  it  would  not  have 

been  entitled  to  ask  for  or  to  be  granted  a  new  trial, 

5.  since  the  damages  were  not  assessed  and  all  questions 
of  fact,  except  on  the  assessment  of  damages,  were 

foreclosed  by  the  demurrer.  Sirangh  v.  Oear  (1874),  48 
Ind.  100;  Buddell  v.  Tyner  (1882),  87  Ind.  529;  Radcliff 
V.  Radford  (1884),  96  Ind.  482;  Stockwell  v.  State,  ex  rel. 
(1884),  101  Ind.  1;  2  Woollen,  Trial  Proc,  §4154. 

It  is  true,  as  appellee  contends,  that  under  the  authority 
of  §702  Bums  1908,  §660  R.  S.  1881,  this  court  has  fre- 
quently ordered  a  new  trial  where  such  new  trial  had 

6.  not  been  asked  for.     But  in  all  such  cases  it  will  be 
found  that  the  parties  in  whose  favor  the  order  for  a 

new  trial  was  made  would  have  been  entitled  to  make  a 
motion  for  a  new  trial,  if  the  lower  court  had  correctly  ruled 
against  them  on  the  question  presented,  and  if  such  motion 
for  a  new  trial  presented  an  intervening  error  such  new 
trial  could  correctly  be  awarded.  But,  as  we  have  seen  in 
this  case,  a  correct  ruling  of  the  lower  court  would  have  left 
the  parties  where  the  mandate  in  this  case  puts  them,  with 
no  right  to  ask  for  or  to  be  granted  a  new  trial,  or  to  intro- 
duce any  evidence  except  upon  the  measure  of  damages. 
This  being  true,  this  court  has  no  legal  authority  to  order  a 
new  trial,  and  to  do  so  would  not  be  the  exercise  of  a  sound 
discretion,  but  the  exercise  of  arbitrary  power. 
Petition  to  modify  mandate  denied. 
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Vandalia  Railroad  Company  v.  Miller. 

[No.  6,693.    Filed  February  17,  1910.] 

1.  Railboads. — Rights  of  Way. — Erection  of  New  Fence, — Repairs. 
— Complaint, — Paragraphs. — Ansv)er, — Where  one  paragraph  of  a 
complaint  against  a  railroad  company  seeks  to  recover  the  cost  of 
erecting  a  new  fence  along  defendant's  right  of  way,  and  an- 
other, for  the  cost  of  repairing  a  fence  along  such  right  of  way. 
an  answer  alleging  that  the  notices  given  to  such  company— one 
for  erecting  a  new  fence,  the  other,  for  repairing  an  old  one — 
were  for  the  same  fence  and  were  so  confusing  that  defendant 
could  not  determine  what  the  plaintiff  wanted  the  defendant  to 
do,  Is  bad,  the  defendant  being  presumed  to  know  whether  a 
new  fence  should  be  built,  or  the  old  one  repaired,    pp.  367, 368. 

2.  Railroads. — Rights  of  Wag. — Fences. — Statutes. — Construction, 
—Sections  5448,  5449  Bums  1908,  Acts  1885.  p.  224,  §§2,  3.  re- 
quiring railroad  companies  to  construct  and  keep  in  repair  fences 
along  their  rights  of  way,  are  liberally  construed  together,  and 
constitute  a  scheme  to  secure  the  fencing  of  railroad  rights  of 
way.    p.  369. 

3.  Appeal. — Harmless  Error. — Admission  of  Evidence, — ^The  admis- 
sion of  evidence  designed  to  show  the  line  of  defendants  railroad, 
which  does  not  prejudice  defendant's  rights,  is  harmless,    p.  369. 

From  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Action  by  Emmaline  Miller  against  the  Vandalia  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Albert  D,  Thomas,  Michael  E.  Foley  and  John  O.  WiU- 
iams,  for  appellant. 
Joseph  Combs,  for  appellee. 

RoBY,  J. — Appellee's  complaint  is  in  two  paragraphs. 
The  first  one  seeks  to  recover  the  cost  of  building  a  fence 
between  the  real  estate  of  the  appellee  and  the  right  of  way 
of  appellant  railroad  company,  and  a  compliance  is  shown 
with  the  terms  of  §5448  Bums  1908,  Acts  1885,  p.  224,  §2. 
The  second  pnraorraph  counts  upon  a  notice  to  repair  a  fence 
already  constructed,  and  follows  the  terms  of  section  three 
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of  said  act  (§5449  Bums  1908).  The  sufficiency  of  each  of 
these  paragraphs  is  conceded.     The  appellant  an- 

1.  swered,  in  substance,  that  the  cause  of  action  set  up 
in  each  of  the  paragraphs  of  the  complaint,  was  for 
the  recovery  of  the  value  of  the  same  line  of  right  of  way 
fence,  and  that  the  notices  served  upon  the  defendant,  as 
averred  in  the  first  para^aph  of  the  complaint — to  the  effect 
that  the  defendant  had  failed  to  fence  its  right  of  way — 
relate  to  the  identical  right  of  way  fence  as  that  referred  to 
in  the  second  paragraph  of  said  complaint,  in  which  it  is 
averred,  in  substance,  that,  several  years  before  the  date  of 
the  service  of  the  notice  referred  to  in  the  second  paragraph, 
the  defendant  had  constructed  a  fence  along  the  side  of  its 
right  of  way  where  the  real  estate  of  the  plaintiff  abuts 
thereon,  and  that  for  some  years  prior  to  said  date  said 
company  had  failed  and  neglected  to  keep  said  fence  in  re- 
pair, and  that  the  itemized  account  of  the  cost  of  construct- 
ing the  fence  in  question,  as  set  out  in  each  paragraph  of 
said  complaint,  is  for  the  identical  line  of  fence  and  for  the 
same  material  and  labor. 

The  court  sustained  a  demurrer  to  this  answer,  and  such 
action  is  assigned  as  error.  The  contention  is  that  notice 
having  been  served  upon  it,  as  averred  in  each  paragraph, 
the  appellant  was  unable  to  know  whether  the  landowner 
would  proceed  to  build  a  new  fence  or  repair  the  old  one. 

This  contention  ignores  the  primary  duty  which  rests 
upon  the  railroad  company  in  this  behalf.  It  was  appel- 
lant's statutory  duty  to  build  and  maintain  fences  of  a  pre- 
scribed character  along  both  sides  of  its  railroad.  It  was 
bound  to  know  whether  it  had  built  sucTi  a  fence,  and  it  knew 
whether  a  fence  built  had  been  maintained.  The  serving  of 
notices  could  not  make  any  difference  in  these  facts.  If 
no  fence  had  ever  been  built,  its  duty  was  to  build  one.  If 
a  fence  once  built  had  fallen  into  decay  until  it  had  ceased 
to  serve  its  purpose,  it  had  only  to  make  necessary  repairs  in 
order  to  make  all  notices  immaterial. 
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The  two  sections  are  construed  together,  and  famiflh  a 
complete  statutory  scheme  to  secure  and  maintain  the  fenc- 
ing of  railroads.     Terre  Haute,  etc.,  B,  Co.  v.  Erdel 

2.  (1904),  163  Ind.  348;   Chicago,  etc.,  R.  Co.  v.  Croy 
(1904),  33  Ind.  App.  461.     The  act  is  remedial,  and 

should   be   liberally   construed   to    effectuate   its   purpose. 
Evansville,  etc.,  R.  Co.  v.  Huffman  (1904),  32  Ind.  App.  425. 
A  correct  disposition  was  made  of  the  demurrer.    Appel- 
lant could  not  possibly  be  harmed  by  a  notice  to  repair  a 
fence  that  did  not  exist,  nor  by  the  joining  of  a  para- 
1.     graph  of  complaint  upon  which  appellee  was  entitled 
to  relief  with  one  upon  which  she  was  not  entitled 
to  relief. 

In  support  of  the  assignment  that  the  court  erred  in  over- 
ruling its  motion  for  a  new  trial,  appellant  questions  the 
admission  of  evidence  designed  to  show  the  line  of  ap- 

3.  pellant's  railroad.     There  was  no  substantial   error 
in  that  regard.     The  evidence  justified  the  finding 

that  the  fence  was  constructed  on  the  line  of  appellant's 
right  of  way.     Vandalia  R.  Co.  v.  Stephens  (1906),  39  Ind. 
App.  11;  Evansville,  etc.,  R.  Co.  v.  Huffman,  supra;   Chi- 
cago, etc.,  R.  Co.  V.  Wood  (1903),  30  Ind.  App.  650. 
The  judgment  is  affirmed. 


Cole  Carriage  Company  v.  Hacker  et  al. 

[No.  6,704.    Filed  February  17,  1910.] 

Appeal. — Weighing  Evidence. — Breach  of  Contract. — Rescission. — 
Agencv. — Ratification. — Where  a  manufacturer  of  baggies  con- 
tracted to  sell  and  deflver  to  retailers  a  certain  number  of  bug- 
gies, retaining  the  right  to  take  possession  of  such  buggies  If  such 
manufacturer  felt  insecure,  and  the  buggies  were  shipped  and 
the  evidence  was  conflicting  as  to  the  manufacturer's  retention 
of  the  goods,  his  sales  agent  later  taking  possession  of  such  goods, 
and  the  manufacturer  ever  afterwards  holding  such  possession 
and  not  offering  to  return  or  deliver  such  buggies  to  such  re- 
tailers, a  verdict  for  such  retailers,  in  an  action  for  breach  of 
contract,  will  be  upheld  on  appeal. 
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Prom  Blackford  Circuit  Court;  Charles  E.  Sturgis, 
Judge. 

Action  by  the  Cole  Carriage  Company  against  Orange  V. 
L.  Hacker  and  another.  Prom  a  judgment  for  defendants, 
plaintiff  appeals.    Afjirmcd, 

Waltz  &  Secrest,  for  appellant. 

Enos  Cole.  Elisha  Pierce  and  Jay  A.  Hindman,  for  ap- 
pellees. 

Rabb,  p.  J. — This  was  an  action  to  recover  damages  for  the 
alleged  breach  of  an  executory  contract,  for  the  purchase 
and  sale  of  certain  buggies,  entered  into  between  the  parties. 
Issues  were  formed  and  a  trial  had  resulting  in  a  finding 
and  judgment  in  favor  of  appellees. 

The  only  question  presented  by  the  record  is  the  suflS- 
eieney  of  the  evidence  to  sustain  the  finding. 

The  complaint  set  up  a  written  contract  between  the 
parties,  by  the  terms  of  which  the  appellees,  who  were  retail 
dealers  in  buggies,  gave  their  written  order  to  appellant, 
who  was  engaged  in  the  manufacture  and  sale  of  buggies, 
for  ten  buggies,  to  lie  delivered  by  shipment  to  appellees, 
at  Montpelier,  Indiana,  in  time  for  exhibition  at  a  county 
fair  to  be  held  there,  which  order  was  accepted  in  writing 
by  appellant.  The  contract  provided,  among  other  things, 
that  the  order  for  the  goods  was  not  subject  to  countermand, 
except  on  the  payment  of  twenty  per  cent  liquidated  dam- 
ages, with  the  written  consent  of  appellant,  and  that  no 
agreement  by  a  sales  agent,  unless  in  writing,  and  approved 
by  some  officer  of  the  company,  should  be  binding  upon  the 
company.  It  was  provided  that  the  title  to  the  goods  should 
remain  in  the  appellant,  who  would  have  the  right  to  re- 
sume possession  of  the  property  whenever  it  should  feel  in- 
secure. The  complaint  averred  the  performance  of  the  con- 
tract on  appellant 's  part,  and  a  refusal  to  accept  the  goods 
on  the  part  of  appellees.  Appellee  answered  in  two  para- 
VoL.  45—24 
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graphs:  (1)  A  general  denial;  (2)  that,  after  the  execu- 
tion of  the  contract  the  appellant,  in  consideration  of  the 
payment  by  appellees  of  a  certain  note,  executed  thereto- 
fore by  appellees  to  appellant,  and  which  was  not  then  due, 
released  appellees  from  the  obligations  of  the  contract 
sued  on. 

Under  the  issues  thus  presented,  every  material  fact  al- 
leged in  the  complaint  and  answer  was  in  issue,  and  if  the 
evidence,  viewed  in  its  most  favorable  light  for  appellees, 
fails  to  sustain  every  material  fact  averred  in  the  complaint, 
or  does  sustain  the  material  facts  set  up  in  the  affirmative 
paragraph  of  answer,  the  judgment  must  be  affirmed.  The 
evidence  discloses  that  sometime  after  the  contract  was  exe- 
cuted, and  about  the  time  the  goods  were  shipped,  and  while 
they  were  on  board  the  cars  at  Montpelier,  and  before  they 
had  been  accepted  by  appellees,  a  question  arose  as  to  the 
financial  ability  of  the  appellees  to  pay  for  the  buggies.  A 
confidential  letter  was  written  by  one  of  the  appellees  to 
appellant  on  the  subject,  and  some  talk  was  had  over  the 
telephone,  between  the  president  of  appellant  company  and 
one  of  the  appellees,  as  to  the  possibility  of  appellant's  sus- 
taining loss  if  the  goods  were  taken  by  appellees,  and  as  a 
result  of  these  negotiations,  and  before  the  complete  execu- 
tion of  the  contract  by  the  acceptance  of  the  goods  by  ap- 
peal lees,  or  a  breach  thereof  by  the  refusal  on  the  part  of 
appellees  to  accept  the  goods,  by  mutual  agreement  between 
the  parties,  the  appellant  resumed  possession  of  the  goods, 
and  has  ever  since  held  them. 

One  of  the  material  averments  in  appellant's  complaint 
was  that  the  appellees  refused  to  accept  the  goods.  It  was 
necessary  to  appellant's  case  that  this  fact  should  be  made  to 
appear.  While  there  is  some  conflict  in  the  evidence  on  the 
subject,  there  was  an  abundance  of  evidence  to  sustain  the 
verdict  that  this  material  averment  of  the  complaint  was  not 
true,  and  there  was  some  evidence  to  sustain  the  affirmative 
paragraph  of  the  appellant's  answer.     It  is  insisted  by  ap- 
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pellant  that  what  was  done  with  reference  to  taking  posses- 
sion of  the  goods  was  done  by  appellant's  traveling  salesman, 
and  was  without  authority  of  the  firm.  The  contract  ex- 
pressly provided  that  no  agreement  by  a  sales  agent,  unless 
in  writing  and  approved  by  some  oflScer  of  the  company, 
should  be  binding  upon  the  company.  Notwithstanding  the 
written  contract,  the  parties  still  possessed  the  right  and 
power  to  make  any  kind  of  a  contract  they  chose,  in  refer- 
ence to  the  subject,  either  in  writing  or  by  parol. 

Here  it  was  sibown  that  in  the  conversation  had,  over  the 
telephone,  between  one  of  the  appellees  and  appellant's 
president  and  general  manager,  in  reference  to  the  subject  of 
the  possession  of  the  goods  in  question,  the  appellees  were 
informed  by  the  president  that  appellant's  traveling  sales- 
man would  see  them  and  take  up  the  matter  with  them. 
The  traveling  salesman  did  see  them,  took  up  the  matter 
^•ith  them,  and,  in  appellant 's  behalf,  took  possession  of  the 
goods.  The  appellant  received  the  goods  under  this  ar- 
rangement made  with  the  traveling  salesman,  and  still 
retains  possession  of  them,  and  never  afterwards  offered  to 
deliver  them  to  appellees,  and  they  cannot  now  be  heard  to 
say  that  their  salesman  acted  without  authority. 

Judgment  of  the  court  below  affirmed. 


Wilson  v.  Record. 

[No.  6,602.    Filed  February  18,  1910.] 

1-  Contracts. — Breach, — Complaint. — ^A  complaint  by  a  subcon- 
tractor alleging  that  defeodant  contractor  employed  him  to  per- 
form certain  worlc,  that  he  performed  it,  and  that,  at  defend- 
ant's request,  he  performed  certain  extra  work,  and  that  for  such 
service  a  certain  sum  was  due  and  unpaid,  Is  sufficient  when  at- 
tacked for  the  first  time  on  appeal,  such  complaint  being  sufQ- 
clent  to  bar  another  action  for  the  same  cause,    p.  373. 

2-  '\ntAL.— Weighing  Evidence. — Contracts. — Bonds. — In  an  action 
against  a  olty  contractor  and  the  sureties  on  his  bond,  evidence 
that  the  plaintiff  performed  services  for  such  contractor  and  also 
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certain  extra  work,  for  which  he  had  not  been  paid,  is  sufficient, 
on  appeal,  to  support  a  verdict  and  judgment  against  such  con- 
tractor, tliough  the  bond  itself  was  not  introduced  in  evidence, 
p.  374. 
3.  Appeal. — Affirmance  with  Damages. — Damages  may  be  awarded 
upon  the  affirmance  of  a  judgment  on  appeal,     p.  374. 

Prom  Howard  Superior  Court ;  Patrick  H.  Elliott ^  Judge. 

Action  by  Adam  Record  against  John  W.  Wilson.  Prom 
a  judi?ment  for  plaintiff,  defendant  appeals.     Affirmed, 

Blacklidge  d'  Wolf,  for  appellant. 

m 

John  C  Joyce  and  Joseph  C.  Herron,  for  appellee. 

Rabb^  p.  J. — Appellant  entered  into  a  contract  with  the  city 
of  Kokomo  for  the  construction  of  certain  cement  sidewalks 
in  the  city,  and,  to  secure  the  performance  of  the  contract 
on  his  part,  executed  to  the  city  a  bond  in  the  penalty  of 
$4,400,  with  certain  named  parties  as  sureties  thereon,  con- 
ditioned for  the  faithful  performance  of  the  contract  on  his 
part.  After  said  contn«.ct  had  been  entered  into  between 
appelhint  and  the  city,  appellant  and  appellee  entered  into 
a  written  contract,  by  which  appellee  contracted  to  perform 
certain  parts  of  the  work,  included  in  the  original  contract 
between  the  city  and  appellant,  for  which  he  was  to  be  paid 
a  certain  named  price. 

This  action  was  originally  brought  against  appellant  and 
the  sureties  nami^d  in  the  bond  given  to  the  city.  The  com- 
plaint averred  the  makini?  of  the  contracts  before  mentioned 
and  tlio  execution  of  the  bond  by  appellant  and  sureties  to 
the  city,  and  copies  of  each  of  the  contracts  and  of  the  bond 
were  filed  with  and  made  parts  of  the  complaint.  It  was 
further  averred  in  the  complaint  that  the  work  had  been 
completed  and  had  been  accepted  by  the  city,  and  that  the 
appellee  had  performed  all  of  the  conditions  of  the  sub- 
contracts on  his  part,  and,  in  addition  thereto,  it  was  averred 
that,  at  the  special  instance  and  request  of  appellant,  ap- 
pellee performed  certain  extra  work  in  connection  with  the 
makincr  r^f  said  improvements,  which  work  was  not  included 
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within  the  terms  of  the  contract  between  appellant  and 
appellee,  and  that  there  was  due  from  appellant  to  appellee, 
on  account  of  the  work  done  by  him  under  said  written  con- 
tract between  them,  and  said  extra  work  done  by  appellee  at 
appellant's  instance  and  request,  the  sum  of  $252.65,  and 
judgment  was  prayed  against  all  of  the  defendants  for  the 
amount  due  to  appellee  from  appellant.  The  case  was  put 
at  issue  and  submitted  to  a  jury  for  trial,  but  before  the 
verdict  was  returned  the  cause  was  dismissed  as  to  all  the 
defendants  except  appellant.  The  trial  resulted  in  a  ver- 
dict in  favor  of  appellee.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  on  the  verdict 
against  appellant. 

It  is  insisted  that  the  judgment  below  should  be  reversed : 

(1)  Because  the  complaint  fails  to  state  a  cause  of  action; 

(2)  because  the  evidence  is  insuflScient  to  sustain  the  verdict, 
and  (3)  because  the  court  erred  in  permitting  appellee  to 
make  proof  of  the  extra  work  alleged  to  have  been  done  by 
him  at  appellant's  request. 

No  exception  was  taken  by  appellant  to  the  complaint  by 
demurrer,  and  the  question  of  its  sufficiency  upon  any  theory 

is  presented  for  the  first  time  in  this  court.  It  is 
1.    appellant's  contention  that  the  complaint  is  bad,  for 

the  reason  that  it  is  predicated  upon  the  bond  given 
by  the  original  contractor  to  the  city,  and  that  the  facts 
averred  failed  to  show  a  right  in  appellee  to  maintain  an 
action  on  the  bond,  and  that  such  being  the  theory  of  his 
case  he  cannot  be  permitted  to  wage  his  action  upon  one 
theory  and  recover  upon  another.  It  may  be  conceded  that 
appellee's  complaint  fails  to  state  facts  sufficient  to  make 
out  a  case  for  him  upon  the  bond  given  by  appellant  to  the 
city,  but  it  does  aver  ample  facts  to  show  a  right  of  recovery 
in  appellee  against  appellant  for  all  the  work  done  by  ap- 
peDee,  both  under  the  written  contraot  between  the  parties 
and  the  extra  work  alleged  to  have  been  done  by  appellee  at 
appellant's  instance  and  request.    The  appellant  joined  issue 
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upon  this  complaint  and  went  to  trial.  He  took  a  chance  to 
win  or  lose,  and  there  can  be  no  question  that  if  the  appel- 
lant had  recovered  judgment  against  appellee  upon  the 
issues  thus  formed,  such  judgment  would  have  been  a  com- 
plete bar  to  another  action  by  appellee  to  recover  for  the 
work  alleged  in  the  complaint  to  have  been  done  by  appellee 
under  the  written  contract  and  at  the  appellant's  request. 
Such  being  the  case,  he  cannot  now  be  heard  to  question  the 
theory  of  appellee's  complaint.  Board,  etc.,  v.  Chipps 
(1892),  131  Ind.  56,  16  L.  R.  A.  228;  Bedford  Belt  R.  Co. 
v.  Brown  (1895),  142  Ind.  659;  Duffy  v.  Carman  (1891),  3 
Ind.  App.  207;  Cleveland,  etc.,  B.  Co.  v.  Baker  (1900),  24 
Ind.  App.  152;  Efroymson  v.  Smith  (1902),  29  Ind. 
App.  451. 

For  the  same  reason,  appellant's  contentions  that   the 

evidence  is  insufficient  to  sustain  the  verdict,  and  that  the 

court  erred  in  the  admission  of  proof  of  extra  work 

2.  alleged  to  have  been  done  by  the  appellee,  must  fail. 
There  was  sufficient  evidence  to  show  that  there  was 

something  due  to  the  appellee  from  appellant,  on  account  of 
work  done  by  him,  under  the  written  contract  alleged  in  the 
complaint  to  have  been  made  between  the  parties,  and  that 
appellee  did  certain  work,  not  provided  for  in  the  contract, 
at  the  special  instance  and  request  of  the  appellant,  and  for 
which  the  appellant  was  indebted  to  him.  The  sole  ground 
upon  which  it  is  contended  that  the  evidence  is  insufficient 
to  sustain  the  verdict  is  that  the  complaint  was  predicated 
upon  the  bond  in  suit,  and  that  the  bond  was  not  introduced 
in  evidence.  This  contention  cannot  prevail  on  this  appeal, 
for  the  reason  heretofore  stated,  and,  for  the  same  reason, 
appellant's  objection  to  the  proof  of  extra  work,  permitted 
by  the  court  to  go  to  the  jury,  must  go  down. 

3.  The  judgment  of  the  court  below  is  affirmed,  with 
ten  per  cent  damages. 
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Fletcher  v.  Nicholson,  Administrator, 

[No.  6,698.     Filed  February  18,  1910.] 

1    Decedents'  Estates.— FaiZwre  to  Make  Final  Settlement  of.— 
f-^ffcct.-^Xn  estate  in  which  no  final  settlement  has  been  made, 
niust  be  considered  as  pending  until  the  completion  of  the  busi- 
ness and  the  discharge  of  the  administrator,    p.  376. 
-■   ExEciTOBS  AND  Administratobs. — Rcpoi't. — Discharge. — In  the 
absence  of  any  record  of  final  settlement,  an  administrator  may  be 
required  by  the  court  to  make  a  report    p.  376. 
o.  Decedents'     Estates.  —  Settlement.  —  Distribution.  —  Adminis- 
trators.—lnterest. — Special  Findings. — Where  the  special  findings, 
in  an  action  by  an  heir  against  the  administrator  for  his  dis- 
tributive share  of  the  estate  in  question,  show  the  amount  of 
such  share,  that  it  was  not  paid  to  such  heir  or  to  anyone  author- 
ized to  receive  it,  and  that  such  heir  was  responsible  for  the  de- 
lay in  payment,  such  heir  should  recover  his  share  without  In- 
terest  p.  377. 
4.    Decedents'     Estates.  —  Desperate    Claims.  —  Liability     for.  — 
Laches. — ^Where  an  administrator  reports  certain  claims  on  be- 
half of  his  decedent  as  desperate,  an  heir  cannot  hold  him  liable 
therefor  In  an  action  filed  thirty-seven  years  thereafter,    p.  377. 

Prom  Henry  Circuit  Court ;   Ed  Jackson,  Judge. 

Final  report  of  Josiah  P.  Nicholson,  as  administrator  of 
the  estate  of  James  W.  Fletcher,  deceased,  to  which  Thomas 
Fletcher  excepts.  From  a  judgment  against  the  exceptor, 
he  appeals.     Reversed. 

WiUiam  0.  Barnard  and  William  E.  Jeffrey,  for  appel- 
lant. 

Horace  G.  Yergin,  Paul  Brown  and  William  A.  Br&wn, 

for  appellee. 

RoBY,  J. — The  issues  in  this  case  are  made  by  appellant's 
<?xeeptions  to  the  '* second  final  settlement''  of  Joseph  P. 
Nicholson,  as  administrator  of  the  estate  of  James  W. 
Fletcher,  deceased.  The  court  made  special  findings  and 
stated  conclusions  of  law  thereon.  It  appears  from  the 
findings  that  the  decedent  departed  life  in  March,  1870,  and 
'^^  appellee  was  duly  appointed  administrator  on  March 
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19,  1870 ;  that  he  qualified  and  entered  upon  the  discharge 
of  his  duties,  filed  his  inventory,  and  on  July  4,  1872,  filed  a 
partial  report,  and  in  August,  1873,  a  second  partial  report ; 
that  prior  to  March  7,  1879,  ''he  made  a  final  settlemeut  of 
said  estate,  and  paid  $8  to  the  clerk  of  the  Henry  Circuit 
Court  for  filing  and  making  a  complete  record  of  said  final 
settlement,  but  that  it  does  not  appear  upon  the  record, 
and  has  either  been  lost  or  destroyed;''  that  the  ''sec- 
ond final  report"  was  made  in  obedience  to  a  citation  issued 
February  4,  1907 ;  that  the  heirs  of  the  decedent  were  his 
four  brothers,  of  whom  appellant  was  one ;  that  his  claim  is 
that  he  is  now  entitled  to  recover  his  distributive  share  of 
said  estate,  and  that  certain  notes  for  which  credit  is  asked, 
as  being  desperate,  were  collectible  and  should  be  accounted 
for ;  that  the  appellant  left  Henry  county  in  1857 ;  that  he 
never  communicated  with  any  members  of  his  family  after 
that  time;  that  he  made  no  effort  to  learn  of  his  brother's 
death ;  that  the  administrator  advertised  for  him  in  Indian- 
apolis, Cincinnati,  and  local  newspapers,  without  resulf; 
that  he  returned  to  Indiana  in  1905,  and  asked  a  citation 
against  appellee  in  1907.  It  thus  appears  that  it  took  appel- 
lant thirty-seven  years  to  learn  of  his  brother's  death. 
Solicitude  which  is  so  long  in  coming  to  existence,  and  which 
at  last  concerns  itself  with  a  distributive  share  of  an  estate, 
already  once  paid  to  a  member  of  the  family,  naturally  fails 
to  arouse  much  enthusiasm  on  the  part  of  bystanders.  The 
facts  found  do  not  show  a  final  settlement  of  the 

1.  estate.     It  must  be  regarded  as  still  pending  until  the 
ultimate  completion  of  the  business  and  the  discharge 

of  the  administrator  by  the  court.  Dufonr  v.  Dufonr 
(1867),  28  Ind.  421;  Parso^is  v.  Milford  (1879),  67  Ind. 
489;  Beedle  v.  State,  ex  rel.  (1878),  62  Ind,  26. 

There  is  no  finding  that  the  administrator  was  ever 

2.  discharged,  and,  in  the  absence  of  a  record  to  that 
effect,  the  court  had  authority  to  require  a  report  as 

it  did.    Mefford  v.  Lamkin  (1906),  38  Ind.  App.  33. 
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This  report  shows  appellant's  distributive  share  to  bo 
^75.    The  finding  is  that  this  sum  was  not  paid  to  him 
or  to  any  person  authorize<l  to  receive  it  for  him. 
^-    The  findings   show    that    appellant    is    himself    re- 
sponsible  for   the   delay.     lie  is  not   therefore   en- 
titled to  interest.     The  administrator  has  not  **  improperly 
^^Pt  the  beneficiary  out  of  the  use  of  his  money."   Dufour 
^'.  dufour,  sttpra. 

^^^  findings  also  contain  facts  from  which  it  is  contended 

tflat  the  court  should  have  found  against  the  appellee  as 

to  his  failure  to  realize  on  the  certain  specified  notes. 

*•     After  thirty-seven  years,  the  difficulty  of  determininf; 

a  disputed  claim  of  insolvency,  of  the  nature  here 

presented,  is  very  great.     The  element  of  uncertainty  thus 

voluntarily  introduced  into  the  ease  by  appellant  justifies 

^ne  conclusion  of  the  court  on  that  issue. 

The  judf^ment  is  reversed  and  the  cause  remanded,  with 
iiistruetions  to  restate  conclusions  of  law  in  appellant's 
favor  for  $375. 


DoDD  V.  Shanton  et  al. 

[No.  0,1)00.     Filed  February  23.  1910.] 

I.  Descent  and  Distbibutton. — WidoiPs. — Childless, — Prior  to  the 
act  of  1899  (Acts  1899,  p.  131 ),  a  childless  second  wife  took  a  foe 
simple  In  one-third  of  her  husband's  real  estate,  but  his  children 
by  a  former  niarriaf^e,  or  their  descendants,  became  her  fon^oii 
heirs,    p.  381. 

2.  Descent  and  Distribution.  —  Widows,  —  Childless,  —  Forced 
Heirs, — Husbands  of. — Where  a  daughter  by  a  former  marriage 
is  the  expectant  forced  heir  of  her  father's  childless  second  wife, 
and  she,  together  with  her  only  child,  predeceases  such  childless 
second  wife,  her  husband  talves  no  interest  in  such  land,  the  act 
of  1901  (Acts  1901,  p.  554)  providing  that  the  children,  or  their 
descendants,  shall  become  such  heirs,    p.  881. 

3.  Descent  and  Distbibijtion. — Widows, — Childless, — Heirs  of, — 
Late  Governing. — The  law  in  force  at  the  death  of  a  childless  sec- 
ond wife  governs  as  to  the  persons  who  shall  be  her  heirs,    p.  381. 

4.  Deeds.— Partition, — Childless  Second  Wife, — Forced  Heirs,— A 
deed  by  a  childless  second  wife's  expectant  forced  heir — n  child 
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by  the  husband's  former  marriage — to  such  wife  merely  for  the 
purpose  of  partitioning  such  husband's  land,  conveys  no  additional 
title,    p.  381. 

5.  Deeds. — Consideration. — Expectant  Forced  Heirs  of  Childless 
Second  Wife, — Estoppel, — A  deed  from  the  expectant  forced,  heirs 
of  a  childless  second  wife,  of  the  land  to  be  inherited,  in  trust  for 
the  benefit  of  the  grantors,  does  not  preclude  such  grantors,  under 
§3020  Burns  1908,  Acts  1809,  p.  131,  §3,  estopping  such  children 
when  a  deed  is  executed  thereto  supported  by  a  valuable  consider- 
ation, from  claiming  such  lands,    p.  381. 

6.  Judgment. — Partiiioiu — Title, — Childless  Second  Wife. — Heirs 
of. — In  a  suit,  for  partition,  by  a  childless  second  wife  against 
the  descendants  of  a  child  of  her  husband  by  a  former  marriage, 
including  the  husband  of  a  deceased  daughter,  a  decree  dividing 
the  land  and  providing  that  the  plaintiff  shall  hold  the  fee  of  a 
certain  part  and  that  such  part  should  descend  to  such  children, 
or  their  descendants,  as  such  widow's  forced  heirs,  gives  to  such  • 
husband  no  right  as  an  heir.    p.  382. 

From  Superior  Court  of  Marion  County  (70,967)  ;  John 
L.  McMaster,  Judge. 

Suit  by  Frank  Dodd  against  Ella  F.  Shanton  and  others. 
From  a  judgment  for  defendants,  plaintiflF  appeals.  Af- 
firmed, 

William  Bosso7i  and  John  W.  Claypool,  for  appellant. 
Morris  M.  Tawnley,  for  appellees. 

RoBY,  J. — Suit  by  appellant "  for  the  partition  of  real 
estate.  Verdict  and  judgment  for  appellee.  The  overrul- 
ing of  appellant's  motion  for  a  new  trial  is  the  only  assign- 
ment of  error  that  needs  to  be  considered.  The  facts  arc 
not  in  dispute.  They  are  as  follows:  In  1878,  Lorenzo 
Van  Scyoc  died  intestate,  seized  of  certain  real  estate  in 
Marion  county.  He  left  surviving  him  as  his  sole  heirs  a 
childless  second  wife,  Esther  Van  Scyoc,  and  a  daughter 
by  a  previous  marriage,  Almira  Mustard.  Shortly  after  his 
death  there  was  an  amicable  partition  between  the  widow  and 
the  daughter  and  an  interchange  of  deeds,  the  widow  deed- 
ing to  the  daughter  a  parcel  of  187  acres,  and  the  daughter 
deeding  to  the  widow  a  parcel  of  182  acres.  Both  deeds  re- 
cited that  they  were  executed  to  confirm  the  partition.    The 
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conveyance  from  the  widow  to  the  daughter  was  an  ordinary 
convejance  in  fee  simple.  The  conveyance  from  the  daugh- 
ter to  the  widow  purported  on  its  face  to  convey  only  a  life 
estate.  This  is  the  parcel  of  land  in  controversy.  The 
parcel  which  was  conveyed  by  the  widow  to  the  daughter 
is  not  in  controversy.  On  June  22,  1899,  Almira  Mustard 
executed  a  conveyance  in  trust  to  Henry  M.  Ilessong.  This 
conveyance  not  only  described  the  real  estate  then  owned  by 
Ahnira  Mustard,  but  also  the  real  estate  owned  by  Esther 
Whitinger,  formerly  Esther  Van  Scyoc,  the  widow  of  Lo- 
renzo Van  Scyoc.  By  the  terms  of  the  trust  deed  Hessong 
was  to  hold  the  real  estate  in  trust  for  Almira  Mustard  dur- 
ing her  life  with  remainder  to  her  children.  The  deed  fur- 
thermore provided  that  *'the  active  duties  of  the  trustee  here- 
in named  shall  not  commence  as  to  the  Whitinger  properly 
hereinbefore  named  until  the  termination  of  the  life  estate  to 
which  the  same  is  now  subject."  Under  this  instrument  of 
trust,  Hessong,  as  trustee,  took  possession  of  the  parcel  not 
in  controversy.  The  parcel  in  controversy  remained  in  the 
possession  of  Esther  Whitinger.  On  June  9,  1900,  Almira 
Mustard  died,  leaving  surviving  her  six  children,  namely: 
Ella  P.  Shanton,  Rebecca  J.  Ilessong,  Cora  F.  Ilessonfr, 
Mary  E.  Harcourt,  Fanny  F.  Johnson  and  Josie  M.  Dodd. 
On  July  9,  1910,  the  daughters  of  Almira  Mustard,  their 
husbands  joining,  executed  an  instrument  wherein  Henry  M. 
Hessong  was  continued  as  trustee  pursuant  to  the  terms  of 
the  trust  deed  executed  by  Almira  Mustard  on  June  22,  1899. 
By  the  terms  of  this  instrument  the  trust  before  referred  to 
was  to  continue  until  Hessong  collected  sufficient  rents  to 
discharge  certain  lia])ilities  of  the  estate  of  Almira  Mustard. 
Hubsequent  to  the  execution  of  the  supplemental  trust  agree- 
ment before  referred  to,  and  during  the  year  1900,  Josie  M. 
Dodd,  one  of  the  children  of  Almira  Mustard,  died  intestate. 
She  left  survivins:  her  a  child  and  her  husband,  Frank  Dodd, 
appellant  hereiti.  Tin*  ^'liild  survived  its  mother  but  a  few 
days,  leaving  appellant  as  its  solo  heir. 
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On  January  24,  1901,  Esther  Whitinper  instituted  a  suit 
against  all  of  the  appellees  and  against  appellant  Frank 
Dodd,  seeking  to  quiet  her  title  to  the  parcel  of  the  real 
estate  in  controversy.  There  was  an  appearance  by  all  de- 
fendants, including  Dodd,  and  answers  in  general  denial 
were  filed.  This  cause  came  on  for  trial,  and  the  court  made 
a  special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  It  was  found  that  Lorenzo  Van  Scyoc  had  died 
seized  of  certain  real  estate,  of  which  there  had  been,  an 
amicable  partition  between  his  widow  and  his  daughter ;  that, 
in  order  to  confirm  such  partition,  deeds  had  been  exchanged 
whereby  the  parcel  in  controversy  had  been  conveyed  to  the 
\Wdow,  and  the  parcel  not  in  controversy  conveyed  to  the 
daughter.  The  court  concluded  that  as  the  result  of  such 
partition  the  widow,  Esther  Whitinger,  was  the  owner  of  the 
parcel  in  controversy  in  fee  simple,  subject  to  the  qualifica- 
tions that  as  a  childless  second  wife  her  fee  simple  owner- 
ship would  terminate  at  her  death,  provided  there  might  be 
alive  at  that  time  any  of  the  children  of  Lorenzo  Van  Scyoc 
by  his  previous  marriage,  or  any  of  the  descendants  of  such 
children;  that  in  the  event  of  the  death  of  Esther  Whit- 
inger, leaving  such  children  or  their  descendants  surviving 
her,  the  real  estate  in  controversy  would  descend  to  such 
children  or  their  descendants  as  the  forced  heirs  of  Esther 
Whitinger.  A  decree  followed,  quieting  the  title  of  Esther 
Whitinsrer  in  fee  simple,  subject  to  the  qualifications  before 
mentioned.  The  date  of  this  decree  was  January  18,  1902. 
On  June  5,  1903,  Henry  M.  Hessong,  trustee,  having  accom- 
plished the  purpose  of  the  supplemental  trust  agreement  of 
July  9,  1900,  executed  a  conveyance  of  the  parcel  not  in  con- 
troversy to  the  beneficial  owners  thereof.  Appellant,  havinj? 
inherited  from  his  wife  and  his  child  a  fractional  part  of  this 
parcel,  was  one  of  the  grantees  therein. 

The  (*}uldless  second  wife  inherited  from  her  husband  the 
f(»e  of  the  land  in  controversy,  and  his  children   or  their 
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descendants  living  at  her  death  became  her  heirs  to 

1.  snch  land.     Utterhack  v.   Terhune   (1881),  75  Ind. 
363;  Bateman  v.  Bennett  (1903),  31  Ind.  App.  277; 

Ftyv.  Lawson  (1904),  32  Ind.  App.  364. 

The  appellant  was  not  one  of  the  husband  ^h  children.    His 

wife,  who  was  one  of  the  children,  departed  life  before  the 

widow,  as  did  their  only  child,  and  the  appellant  is 

2.  not  entitled  to  any  part  of  the  land  under  the  rule  of 
descents  declared  by  the  cases  cited,  either  immedi- 
ately or  otherwise.     The  acts  of  1899  and  1901  changed  the 
rule  of  descent.     Acts  1899,  p.  131,  §1,  Acts  1901,  p.  554, 
§§3018,  3019  Burns  1908. 

The  children  of  the  husband  were  expectant  heirs  only, 
and  their  estate  is  fixed  by  the  law  in  force  at  the 

3.  death  of  the  wife.     Burget  v.  Merritt    (1900),   155- 
Ind.  143,  147. 

Neither  appellant 's  wife  nor  his  child  acquired  any  inter- 
est in  the  land  in  dispute,  and  he  could  not  take   from 
them  that  which  they  never  had  under  the  statute, 
2.    any  more  than  by  the  law  of  the  case  of  Utfcrback  v. 
Terhune,  supra.     This  brings  us  to  a  consideration 
of  the  effect  of  the  deeds  and  decree  quieting  title.     The 
deeds  between  Almira  Mustard  and  her  father's  sec- 
1    ond  wife  conveyed  no  additionftl  title,  it  being  recited 
therein   that  such   deeds   were   executed  to   confirm 
partition.    Habig  v.  Dodge  (1891),  127  Ind.  31;   Bumgard- 
nerv.Edtvards  (1882),  85  Ind.  117;  Moore  v.  Kerr  (1874), 
•ifilnd.  468;  note  to  Cottrell  v.  Grifptts  (1901),  57  L.  R.  A. 
•^32.   The  deed  from  Almira  Mustard  to  Hessong,  in  trust 
for  the  benefit  of  the  persons  named,  does  not  come 
5.  within  the  provision  of  section  three  of  the  act  of 
February  24,  1899  (Acts  1899,  p.  181,  §3020  Bums 
^^)y  for  the  reason  that  it  is  not  made  U)  appear  that  said 
^^m  \^ere  conveyed  for  a  valuable  consideration,  nor  that 
mi^  Mustard  received  payment  therefor.    The  recitals 
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of  the  deed  are  as  follows :  "The  grantor  is  of  feeble  health 
and  physically  unable  to  care  for  her  landed  interest,  and  is 
desirons  of  placing  the  same  in  the  hands  of  a  trustee  to  care 
therefore  during  her  life,  for  her  benefit,  and  to  dispose  of 
the  fee  simple  upon  the  termination  of  her  life  estate.  Now, 
therefore,  in  consideration  of  $1  in  hand  paid  to  the  grantors 
herein  and  other  sufficient  consideration,"  etc.  The  purpose 
of  §3020,  supra,  was  to  stop  the  unconscionable  practice  of 
recovering  the  land  by  the  heir  after  he  had  once  been  paid 
for  it.  Burget  v.  Merritt  (1900),  155  Ind.  143.  One  desir- 
ing the  benefit  of  the  statutory  estoppel  must  bring  himself 
within  its  provisions.  Neither  appellant  nor  his  wife  is 
shown  to  have  parted  with  any  value  as  a  part  of  this  trans- 
action, and  neither  the  letter  nor  the  reason  of  the  act  is 
tfivailable  to  appellant. 

The  decree  quieting  title  was  in  favor  of  the  widow^  under 

whom  appellees  claim.     It  did  not  and  could  not  change  the 

statute  of  descents.     It  conferred  no  right  upon  ap- 

6.  pellant's  wife,  but  was  against  her  as  to  any  then- 
present  title.  The  motion  for  a  new  trial  was  prop- 
erly overruled. 

The  judgment  is  affirmed. 


New  Long  Distance  Telephone  Company 

V.  White  et  al. 

[No.  7.079.     Filed  February  23,  1910.] 

1.  Trial. — Permission  to  File  Answer  After  Beginning  of. — Tele- 
phones.— Erection. — Damages. — In  a  suit  to  restrain  property- 
owners  from  interfering  with  a  stub  telephone  pole,  it  is  not  harm- 
ful to  the  plaintiff  for  the  trial  judge,  after  the  trial  has  begun, 
to  permit  defendants  to  file  an  additional  paragraph  of  answer, 
alleging  that  the  company  had  no  right  to  erect  such  pole,  that 
It  was  an  obstruction  to  their  property,  and  that  they  were 
damaged  thereby,  the  judgment  giving  no  damages  on  such  ao- 
eounl.    p.  rJ86. 
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2.  AiVEAU— Erroneous  Admission  of  Evidence. — Nac  Trial — The 
erroneous  admission  of  evidence,  where  not  made  a  ground  for  a 
new  trial,  Is  not  available  on  appeal,    p.  386. 

3.  Injunction.--  Telephones, —  Interference  With, —  Decree. — Mo- 
tions to  Modify. — Where  the  court  found  against  defendants 
as  to  both  the  complaint  and  the  answer,  in  a  suit  to  restrain 
them  from  interfering  with  plaintifTs  telephone  pole  and  from 
Interfering  with  the  erection  of  a  new  one,  the  defense  being  that 
such  pole  obstructed  defendants*  enjoyment  of  their  property, 
and  the  decree  merely  forbade  defendants  from  interfering  with 
the  existing  pole,  but  forbade  the  plaintiff  from  erecting  a  new 
one,  a  motion  to  modify  such  decree  so  as  to  allow  the  plalBtlfiT 
to  erect  a  new  pole  should  be  sustained,    p.  387. 

4.  Appeal. — Mandate. — When  Judgment  Ordered. — ^The  Appellate 
Court  will  order  a  final  judgment  where  justice  requires  it 
p.  387. 

Prom  Hamilton  Circuit  Court;     Ira  W.  Chri.^tian,J\Khr^ii. 

Suit  by  the  New  Long  Distance  Telephone  Company 
against  Julia  White  and  another.  From  the  decree  entered, 
plaintiff  appeals.    Reversed. 

MUtoii  L.  CJuwson^  for  appellant. 

CoMSTOCK,  J. — Appellant  brought  suit  against  appellees 
to  enjoin  them  from  interfering  with  the  location,  erection 
and  maintenance  of  a  stub  pole  and  anchor  in  the  street  in 
the  town  of  Cicero,  Indiana.  The  complaint,  in  substance, 
alleijes  that  the  plaintiff  is  a  corporation  organized  and  oper- 
ating a  system  of  long  distance  telephone  lines  along  and 
over  the  streets  and  alleys  of  said  town,  under  a  franchise 
granted  by  the  town  board  of  said  town  to  the  Cicero  Tele- 
phone Company,  and  by  it  transferred  to  plaintiff  for  the 

consideration  of  $ by  a  conveyance,  a  copy  of  which  is 

incorporated  in  the  complaint ;  that  said  telephone  lines  ex- 
tended from  the  exchange  in  said  town  to  the  village  of 
Baker,  in  said  county ;  that,  acting  under  the  order  of  the 
town  marshal  and  in  accordance  with  the  instructions  of  the 
trustees  of  said  town,  plaintiff  attempted  to  locate  and  estab- 
lish a  stub  telephone  pole  adjoining  the  property  belonging 
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to  the  defendants,  located  on   the  north  side  of  Jackson 
street  in  said  to^7n,  at  a  point  wholly  upon  the  public  high- 
way;   that  the  defendants  then   and  there   forbade   said 
plaintiff  so  to  place  and  to  maintain  said  pole,  and  still 
forbid  it  from  so  doing,  and  prevent  it  from  locating  and 
maintaininor  said  pole;    that  the  plaintiff  is  maintaining  a 
system  of  lone  distance  telephone  lines  over  the  State  of 
Indiana  and  adjoining  states,  and  said  lines  connect  with 
the  exchange  board  of  the  Cicero  Telephone  Company,  now 
owned  by  the  plaintiff;   that  said  telephone  system  is  con- 
nected with  106  subscribers  in  and  around  Cicero,  and  is  a 
part  of  the  general  system  of  said  telephone  lines;    that 
leading  from  the  plaintiff's  local  exchange  board  at  Cicero, 
east  on  Jackson  street  in  said  town,  there  is  a  lead  on  the 
north  side  of  said  street  with  five  cross-arms  and  fifty  wires, 
which  are  attached  to  and  fastened  upon  a  large  pole  belong- 
ing to  said  plaintiff  on  the  north  side  of  said  street  at  the 
junction  of  said  north  Jackson  street  with  the  west  line  of 
the  first  alley  west  of  the  property  of  the  defendant,  Julia 
White;    that  the  weight  of  said  wires  at  said  junction  is 
5,000  pounds,  and  that  the  only  support  and  anchorage  said 
pole  and  wires  have  at  present  is  a  stub  pole  and  anchorage 
upon  the  highway  of  said  Jackson  street  immediately  east  of 
the  east  line  of  said  alley  north  of  Jackson  street,  and  said 
stub  pole  and  anchorage  now  located  at  said  point  are  de- 
cayed and  insufficient  to  guy  up  the  lead  at  said  point,  and 
that  if  said  pole  and  anchorage  remain  in   their  present 
defective  condition  they  are  liable  to  fall,  bringing  down 
fifty  or  more  wires  which  are  connected  with  the  cross-arms 
on  said  pole,  and  then  and  there  endangering  the  lives  and 
limbs  of  the  public  now  using  said  highway;   that  if  said 
wires  and  pole  fall  at  the  present  time  they  will  fall  upon  the 
house  and  premises  first  west  of  the  property  of  defendants : 
that  the  trolley  wires  of  the  Indiana  Union  Traction  Com- 
pany run  north  and  south  of  the  first  street  west  of  said 
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alley,  and  directly  under  said  wires  on  plaintiff's  said  lead 
supported  by  said  decayed,  worn  and  defective  stub  pole, 
and  there  is  actual  and  immediate  danger  of  the  falling  of 
said  wires  upon  said  trolley  wires  of  said  traction  com- 
pany;  that  said  traction  company's  wires  are  highly  charged 
with  electricity  and  are  unprotected,  and  if  plaintiff's  lead 
should  fall,  as  aforesaid,  the  electric  current  from  said 
trolley  wires  would  be  communicated  to  the  wires  of  said 
plaintiff,  and  its  exchange  board  and  its  numerous  sub- 
scribers, and  would  set  fire  to  and  damage  the  exchange 
board,  and  damage  and  injure  the  telephones  in  the  homes  of 
plaintiff's  subscribers,  and  would  greatly  endanger  the  resi- 
dences of  the  subscribers  in  said  town;  that,  in  order  to 
make  said  lead  safe  and  secure  at  said  point  to  hold  said 
wires,  it  is  necessary  immediately  to  place  a  new  anchorage 
and  stub  pole  on  Jackson  street  in  front  of  the  property 
of  defendant,  Julia  White.  Plaintiff  asks  that  they  be  per- 
petually enjoined  and  for  damages  in  the  sum  of  $100. 

A  demurrer  for  want  of  facts  to  the  complaint  was  over- 
ruled and  the  case  put  at  issue  by  general  denial.  After 
part  of  the  evidence  was  heard,  over  the  objections  of  plain- 
tiff, defendants,  by  permission  of  the  court,  filed  a  second 
paragraph  of  answer,  in  substance  as  follows:  That  plain- 
tiff is  a  corporation  duly  organized  and  doing  business  in  the 
State  of  Indiana;  that  on  September  7,  1906,  plaintiff 
erected  and  set  a  stub  pole  and  anchor  rod  in  the  leiym.  in 
front  of  defendant  White 's  property  in  the  town  of  Cicero, 
Indiana,  and  that  it  was  done  without  her  consent  and 
against  her  will;  that  plaintiff  did  not  have  a  legal  and  valid 
franchise  to  locate  and  set  said  poles  and  operate  a  tele* 
phone  plant  in  the  town  of  Cicero,  Indiana ;  that  the  locat- 
ing, setting  and  maintaining  of  said  stub  pole  and  anchor, 
together  with  appurtenances,  would  greatly  damage  the  free 
use  and  enjoyment  of  said  defendant's  property,  and  that 
said  action  was  without  any  compensation  on  the  part  of 
Vol.  45—25 
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plaintiff.  A  demurrer  for  want  of  facts  was  overruled  to 
said  paragraph. 

The  errors  assigned  and  relied  upon  for  reversal  are:  (1) 
The  court  erred  in  allowing  the  filing  of  appellees'  second 
paragraph  of  answer  over  appellant's  objection;  (2)  in 
overruling  appellant's  demurrer  to  the  second  paragraph  of 
answer;  (3)  in  overruling  appellant's  motion  to  modify 
judgment;  and  (4)  in  overruling  appellant's  motion  for  a 
new  trial. 

The  court  committed  no  error  as  to  the  first  two  specifica^ 

tions  assigned,  but,  in  any  event,  the  appellant  was  not 

harmed  thereby,  because  there  was  no  proof  of  dam- 

1.  ages  made  by  any  recognized  rule  for  the  measure  of 
damages  and  no  judgment  for  damages  was  rendered 

against  appellant. 

The  action  of  the  court  in  admitting  and  excluding  certain 

evidence  is  excepted  to,  but  such  rulings  are  not  available, 

because  they  are  not  made  grounds  for  a  new  trial. 

2.  That  the  judgment  of  the  court  is  not  sustained  by 
suflScient  evidence  and  that  it  is  contrary  to  law  are 

the  only  reasons  assigned  for  a  new  trial.  The  court  finds 
generally  that  the  allegations  of  the  complaint  are  true,  that 
the  plaintiff  is  entitled  to  a  permanent  and  perpetual  in- 
junction enjoining  the  defendants  and  each  of  them  from 
interfering  with  or  in  any  way  molesting  said  stub  pole 
placed  in  said  position,  in  pursuance  of  a  temporary  restrain- 
ing order  granted  by  the  trial  court  on  September  8,  1906, 
and  now  maintained  by  plaintiff  upon  said  street  in  front 
of  defendant  White's  said  premises,  and  that  plaintiff  is 
not  entitled  to  maintain  the  anchor  and  anchor  wire  now 
attached  to  said  stub  pole  and  used  as  a  stay  or  brace  there- 
for. In  accordance  with  the  general  finding,  a  decree  was 
entered  that  the  defendants  and  each  of  them  and  all  per- 
sons claiming  by,  through  or  under  them,  or  either  of  them, 
be  and  are  hereby  permanently  and  perpetually  enjoined 
from  in  any  way  interfering  or  molesting  the  stub  pole  now 
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maintained  by  plaintiff  in  said  street,  and  that  the  plaintiff 
is  granted  thirty  days  from  this  date  within  which  to  remove 
the  anchor  and  the  anchor  wire  rimning  from  the  ground  to 
said  stub  pole,  etc.  It  was  further  ordered  that  the  plaintiff 
recover  of  the  defendants  its  costs  occasioned  by  the  filing 
of  the  complaint,  issuing  and  serving  summons  and  writ  of 
temporary  restraining  order  and  the  costs  made  by  defend- 
ants in  summoning  their  witnesses,  and  the  witness  fees  of 

said  witnesses,  which  costs  and  fees  are  taxed  at  $ f 

and  that  the  defendant  recover  of  the  plaintiff  all  other 

costs  in  this  cause,  taxed  at  $ .    The  evidence,  without 

conflict,  sustains  the  material  allegations  of  the  complaint. 
It  is  also  shown,  without  conflict,  that  the  ingress  to  and 
egress  from  appellees'  premises  were  not  and  will  not  be  in 
any  way  interfered  with  by  the  location  and  maintenance 
of  said  pole  and  anchor. 

Appellant  moved  that  the  court  modify  the  foregomg 

judgment,  in  this :  that  the  plaintiff  be  entitled  to  erect  and 

maintain  said  stub  pole  and  anchor  at  the  point  and 

3.  places   mentioned   in   plaintiff's   complaint,   and   as 
prayed  for  therein,  that  said  defendants,  and  each 

of  them,  be  permanently  and  perpetually  enjoined  from  in 
any  way  interfering  with  the  location,  erection  and  mainte- 
nance of  said  stub  pole  and  anchor  at  the  places  mentioned 
and  prayed  for  in  said  plaintiff's  complaint,  that  the  court 
enter  a  decree  in  accordance  with  the  allegations  of  plain- 
tiff's complaint  and  the  prayer  for  relief  prayed  for  therein, 
and  that  a  judgment  be  rendered  against  defendants  for  all 
costs. 

The  motion  to  modify  should  have  been  sustained.    We 

have  no  reason  to  conclude  that  any  useful  purpose  would  be 

subserved  by  another  trial.    The  judgment  is  there- 

4.  fore  reversed,  with  instructions  to  the  trial  court  to 
sustain  appellant's  motion  to  modify  the  judgment, 

said  modification  not  to  allow  appellant  damages,  as  prayed 
in  the  complaint. 
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Vancleef  et  al.  v.  Britton,  Receivbiu 

[No.  7,410.    Filed  February  23,  1910.] 

1.  Appeal. — Assignments  of  EiTors. — Joint  Complaint, — ^A  joint  aB- 
signment,  on  appeal,  that  the  plaintiff's  complaint  is  insufficient, 
should  be  overruled,  where  the  complaint  is  sufficient  as  to  any 
of  the  defendants,    p.  389. 

2.  MoBTOAQES. — Foreclosure. — Parties. — Assignees. — ^A  mortgagee  Is 
entitled  to  a  decree  of  foreclosure  against  not  only  the  mortgagor, 
but  also  his  assignees,    p.  389. 

3.  Aa&.TEMENT. — Plea  in, — Another  Action  Pending. — Receivers, — 
Settlements, — Fraud, — Maintaining  Independent  Action. — In  a 
suit  by  a  receiver  to  foreclose  a  mortgage  against  a  person  who 
had  purchased  certain  property  from  such  receiver,  a  plea  in 
abatement  alleging  that  the  receiver  had  defrauiled  such  pur- 
chaser, and  that  such  purchaser  had  filed  a  petition  in  the  re- 
ceivership proceeding  praying  for  relief  because  of  such  fraud, 
and  that  such  petition  was  filed  before  the  receiver  filed  the  suit 
for  foreclosure,  is  bad.    p.  390. 

4.  Judgment. — Defective, — Motion  to  Modify. — The  remedy  for  the 
erroneous  rendition  of  a  personal  judgment,  in  a  foreclosure  suit, 
is  a  motion  to  modify,    p.  390. 

From  Superior  Court  of  Marion  county  (76,209) ;  John 
L.  McMaster,  Judge. 

Suit  by  Charles  0.  Britton,  as  receiver  of  the  Hoosier 
Sand  and  Gravel  Company  against  Charles  H.  Vancleef  and 
others.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed, 

Barrett  &  Barrett,  for  appellants. 

Oavin,  Gavin  &  Davis  and  Frank  C.  Olive,  for  appellee. 

Rabb^  J. — The  appellee  was,  by  order  of  the  Superior 
Court  of  Marion  County,  in  a  certain  action  therein  pending, 
appointed  receiver  for  the  Hoosier  Sand  and  Gravel  Com- 
pany, a  corporation,  and  upon  the  order  of  said  court  the 
appellee,  as  such  receiver,  sold  to  appellant  Vancleef  certain 
personal  property,  and  as  a  part  of  the  consideration  there- 
for took  the  notes  of  appellants  Vancleef  and  the  Cincinnati 
Gas,  Coke,  Coal  and  Mining  Company,  secured  by  mort- 
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gage  on  the  properly  sold,  and  certain  real  estate  therein 
described.  After  the  sale  the  mortgaged  property  was,  with 
tie  consent  of  appellee,  sold  and  delivered  by  appellant 
Vancleef  to  appellant  Marion  County  Sand  and  Gravel  Com- 
pany. 

This  suit  was,  on  leave  of  said  court  appointing  appellee 
as  receiver,  instituted  to  recover  on  said  notes  and  to  fore- 
close the  mortgage  given  to  secure  them,  and  all  of  the 
appellants  were  made  parties  thereto.     The  appellants  filed 
a  plea  in  abatement,  a  demurrer  to  which  was  sustained  by 
the  court.     Appellant  Marion   County   Sand  and   Gravel 
Company  answered  to  the  merits.     No  answer  was  made  to 
the  merits  by  appellants  Vancleef  and  the  Cincinnati  Gas, 
Coke,  Coal  and  Mining  Company.    A  reply  was  filed  by  ap- 
pellee to  the  Marion  County  Sand  and  Gravel  Company's 
answer,  and  the  cause  was  submitted  to  the  court  for  trial. 
There  was  a  finding  and  personal  judgment  in  favor  of  ap- 
pellee against  all  of  the  appellants  for  the  amount  due  on 
the  notes  sued  on,  and  a  decree  for  the  foreclosure  of  the 
mortgage  securing  them. 

The  errors  relied  upon  for  reversal  call  in  question  the 
sufficiency  of  the  complaint  to  state  a  cause  of  action  against 
appellant  Marion  Countj'  Sand  and  Gravel  Company,  the 
action  of  the  court  in  sustain  in  i^  the  appellee's  demurrer  to 
the  answer  in  abatement,  and  the  rendition  of  judgment 
against  appellant  Marion  County  Sand  and  Gravel  Com- 
pany. 

All  of  the  appellants  join  in  the  assignment  of  error,  and 

for  this  reason,  if  for  no  other,  the  objection  pointed  out  to 

the  complaint  would  be  overcome,  as  no  question  is 

1.  made  but  that  it  states  a  good  cause  of  action  as  to 
the  parties  to  the  note,  but  it  was  also  suflScient  to 
withstand  the  demurrer  as  against  appellant  Marion 

2.  County  Sand  and  Gravel  Company.  Appellee  was 
entitled  to  a  foreclosure  of  its  mortgage  against  all 

^l^e  parties. 
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The  plea  in  abatement  set  up  the  fact  that  the  proceeding 
in  which  the  appellee  was  appointed  receiver  was  still  pend- 
ing in  the  Superior  Court  of  Marion  County,  and 

3.  that  the  purchasers  of  the  property  for  which  the 
notes  sued  on  were  given  had  been  induced  to  make 

said  purchase  by  reason  of  certain  representations  alleged  to 
have  been  made  to  them  by  such  receiver,  and  which  were 
claimed  to  be  false,  and  upon  which  representations  a  charge 
of  fraud  was  predicated  against  the  receiver.  It  is  averred 
that  the  appellants  had  filed  a  petition  in  the  court  wherein 
said  receivership  was  pending,  asking  to  be  allowed  certain 
deductions  from  the  purchase  price  of  said  property  as  a 
credit  upon  said  notes,  on  account  of  said  alleged  fraud,  and 
that,  pending  sucli  petition,  the  appellee  had,  without  notice 
to  appellants,  or  any  knowledge  upon  their  part,  procured 
leave  of  court  to  institute  this  suit,  the  theory  of  the  answer 
in  abatement  being  that  the  filing  of  such  petition  consti- 
tuted the  pendency  of  a  prior  action  involving  the  same 
({uestions  presented  by  the  pleadings  in  this  case.  This  posi- 
tion cannot  be  sustained.  The  filing  of  the  petition  was  in 
no  sense  the  commencement  of  an  action  within  the  meaning 
of  the  rule  that  would  abate  a  civil  action  regularly  insti- 
tuted upon  the  notes.  The  court  was  not  bound  to  take 
cognizance  of  appellants'  petition,  and  might  very  properly 
ignore  the  petition,  and,  without  notice  to  appellants,  direct, 
as  was  done  in  this  case,  a  suit  to  be  instituted  upon  the 
notes,  where  the  question  of  the  appellants'  right  to  defend 
against  the  notes  or  any  part  thereof,  for  any  cause,  could 
be  properly  presented  for  adjudication.  There  was  no  error 
in  sustaining  the  denuirrer  to  the  plea  in  abatement. 

It  is  contended  that  the  cause  should  bo  reversed  because 

a    personal   judgment   was   rendered    against   the   Marion 

County  Sand  and  Gravel   Company,  and  that  the 

4.  complaint  did   not   authorize  a  personal   judgment 
against    said    appellant.      No   motion    was    made   t(> 
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modify  the  judgment  in  the  court  below,  and  appellants* 
remedy  for  an  error  of  this  character  was  by  motion  to 
modify. 

No  error  appearing  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 


Miami  Coal  Company  v.  Kane. 

f.Vo.  6^62.    Filed  December  7,  1(K)9.    Rehearing  denied  February 

23,  1910.] 

1.  Master  and  Sebvant. — Coal  Mines. — Props. — Assumption  of 
Risk.^Instructions, — ^An  instruction  that  a  coal  miner  who  works, 
knowing  that  the  master  has  failed  to  furnish  props  or  timbers 
with  which  to  secure  his  roof,  is  not  thereby  precluded  from  n 
recovery  for  injuries  sustained  thereby,  and  that  the  risks  as- 
sumed by  the  miner  are  those  only  which  occur  after  the  master 
has  performed  the  duties  imposed  by  law,  is  correct,    p.  393. 

2.  iUsTER  and  Servant. — Coal  Mines. — Imposed  Duties. — Con- 
tribuiory  Negligence, — Instructions, — ^An  instruction  that  the 
mining  statute  (§8580  Burns  1908,  Acts  1905,  p.  Go,  §12)  was 
designed  to  protect  miners  not  only  from  apparent,  but  also  from 
remote  and  latent  dangers,  and  that  a  miner  injured  because  of  a 
violation  of  such  statute  can  recover  therefor,  unless  he  has 
notice  of  imminent  or  immediate  danger,  is  not  erroneous,    p.  393. 

?'.  Master  and  Servant. — Coal  Mines. — Defective  Roofs.— Notice. 
—^»mmption  of  Risk. — Instructions. — ^The  refusal  to  give  an  in- 
struction that  if  a  servant  In  a  coal  mine  knew  of  a  defective  and 
dangerous  condition  in  the  roof  of  his  room  and  failed  to  notify 
the  mine  boss  thereof,  and  continued  to  work  in  such  defective 
find  dangerous  room,  he  cannot  recover,  is  not  prejudicial  to  de- 
fendant, where  another  instruction  covered  the  subject  of  con- 
tribntory  negligence,    p.  394. 

-Master  and  Servant. — Coal  Mines. — Violation  of  Rules  or  Law 
y  ^^vant. — Contrihutory  Negligence. — ^The  violation  of  a  rule  by 
^'^aixt,  which  contributes  to  such  servant's  injury,  prevents  a 
.  ^^ery  by  such  servant,    p.  395. 

*   .^®'*^  and   Servant. — Violation  of  Statute  or  Rules. — Con- 

.  ^ ^^Tl/  Negligence. — Proximate  Cause. — ^The  violation  of  a  stat- 

otd  ^^  ^^®  **"*®  ^'  ^'^  master,  by  the  servant,  precludes  a  recovery 

^..  **^«iges  by  him,  where  such  violation  was  the  proximate  cause 

^  ^^Jury.    p.  895. 
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0.  Masteb  and  Servant. — Coal  Mines. — Statutes. — ''Unsafe  Place" 
— Contributory  Negligence. — Question  for  Jury. — Whether  a  serv- 
ant is  guilty  of  contributory  negligence  in  failing  to  notify  the 
mine  boss  of  an  "unsafe  place"  (§8580  Bums  1908,  Acts  1905,  p. 
65,  §12),  of  which  he  has  knowledge,  or  in  remaining  in  an  '*iin- 
safe  place,"  after  notice,  is  a  question  for  the  jury.    p.  396. 

Prom  Putnam  Circuit  Court;  John  M.  Rawley,  Judge. 

Action  by  Lawrence  Kane  against  the  Miami  Coal  CSom- 
pany.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affiiined. 

Lamb,  Beasley  &  Sawyer  and  8,  A.  Hays,  for  appellant. 
A.  C.  Miller,  George  A.  Knight  and  O.  S.  Payne,  for  ap- 
pellee. 

CoMSTOCK,  J. — Appellee  brought  this  action  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  appellee  while  in  the  employ  of  the  appellant  as  a  coal 
miner  '^'orking  in  appellant's  mine,  because  of  the  alleged 
negligence  of  appellant  in  failing  to  visit  appellee's  w^orking 
place  through  its  mine  boss,  to  supply  a  blackboard  upon 
which  appellee  could  register  his  request  for  timbers,  and  to 
furnish  appellee  with  suitable  props  and  timbers  at  his 
working  place,  to  secure  the  roof  of  his  room,  as  a  result  of 
which  alleged  negligence  the  roof  of  af>pellee's  working  place 
caved  in  and  caused  the  injuries  complained  of.  Appellant's 
demurrer  to  the  amended  complaint  for  want  of  facts  was 
(overruled  and  appellant  answered  by  a  general  denial.  A 
trial  by  jury  resulted  in  a  verdict  for  $3,000  in  favor  of 
appellee.  Judgment  was  rendered  upon  the  verdict,  and  ap- 
pellant's motion  for  a  new  trial  was  overruled.  This  action 
of  the  court  is  relied  upon  for  a  reversal  of  the  judgment. 

The  only  reasons  for  a  new  trial  discussed  were  the  giv- 
ing to  the  jury  of  instnictions  nine  and  ten,  requested  by 
appellee,  and  the  refusal  to  give  instruction  nine,  requested 
by  appellant. 

Said  instruction  nine,  given,  informed  the  jniy  that  the 
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continuing  of  a  miner  in  the  employ  of  the  owner  or  operator 
of  a  coal  mine,  with  knowledge  of  the  fact  that  such 

1.  owner  or  operator  is  guilty  of  a  breach  of  duty  to 
furnish  props  or  timbers  with  which  to  secure  the  roof 

of  the  working  place  of  such  miner,  would  not  prevent  a 
recovery  for  an  injury  suffered  by  such  miner  by  reason  of 
such  breach  of  duty  on  the  part  of  the  owner  or  operator,  and 
that  the  risks  which  a  miner  assumes  on  entering  upon  his 
employment  are  those  only  which  occur  after  the  due  per- 
formance by  the  employer  of  those  duties  which  the  law 
imposes. 

Said  tenth  instruction  told  the  jury  that  the  duty  of  fur- 
nishing props,  etc.,  was  imposed  by  statute ;  that  the  statute 
was  designed  to  protect  the  employes  in  mines  from 

2.  dangers  not  only  apparent,  but  also  those  remote  and 
not  apparent;   that  such  safeguards  are  required  by 

law,  and,  in  the  absence  of  notice  of  imminent  or  imme- 
diate danger,  an  employe  is  not  required  to  quit  work  be- 
<'^use  the  operator  fails  to  comply  therewith,  but  if,  while 
^H  said  employment,  he  is  injured  because  of  such  failure,  it 
is  no  defense  to  an  action  brought  for  injury  or  death  to 
prove  that  such  operator  neglected  to  perform  its  duty  in 
that  behalf,  and  that  such  miner  had  knowledge  of  such 
fact.  These  instructions  are  sustained  by  numerous  de- 
cisions of  this  State.  The  risks  assumed  by  the  servant  are 
only  such  as  arise  after  the  master  has  discharged  his  statu- 
tory duty.  Davis  v.  Mercer  Lumber  Co.  (1905),  164  Ind. 
413;  American  Rolling  Mill  Co.  v.  Hullinger  (1904),  161 
Ind.  673;  Island  Coal  Co.  v.  Swagger ty  (1903),  159  Ind. 
664;  Monteith  v.  KoUomo,  etc.,  Co.  (1902),  159  Ind.  149,  58 
L.  B.  A.  944;  Davis  Coal  Co.  v.  Polland  (1902),  158  Ind, 
607,  92  Am.  St.  319 ;  HocKsiettler  v.  Mosier  Coal,  etc.,  Co. 
(1893),  8  Ind.  App.  442;  Buehner  Chair  Co.  v.  Fevlner 
(1902),  28  Ind.  App.  479. 
Said  instruction  nine,  requested  by  appellant,  reads  as 
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follows:  **The  law  makes  it  the  duty  of  one  working  in  a 
coal  mine,  when  he  shall  learn  of  an  unsafe  place, 
3.  to  notify  the  mine  boss  thereof,  and  to  take  a  receipt 
from  such  mine  boss  acknowledging  the  unsafe  con- 
dition so  reported.  The  law  also  makes  it  the  duty  of  such 
person,  after  having  reported  such  unsafe  conditiwi,  not  to 
return  to  work  at  such  unsafe  place  until  permission  to  do 
so  shall  have  been  given  him  by  the  mine  boss.  So  in  this 
case,  if  you  find  from  a  preponderance  of  the  evidence  that 
the  plaintiff's  room  wherein  he  was  assigned  to  work  had  be- 
come defective  and  dangerous  because  of  the  defective  con- 
dition of  the  roof  of  said  room,  that  the  plaintiff  knew  of 
such  defective  and  dangerous  condition  and  failed  to  notify 
the  mine  boss  of  such  dangerous  and  defective  condition, 
but,  with  knowledge  thereof  on  his  part,  continued  to  work 
in  the  room  assigned  to  him  and  under  such  dangerous 
and  defective  roof,  and  was  thereby  injured  because  of 
such  defective  and  dangerous  condition  of  said  roof,  said 
acts  upon  the  part  of  the  plaintiff  would  be  acts  of  negli- 
gence contributing  to  his  injury.  And  if  you  so  find,  the 
plaintiff  is  not  entitled  to  recover,  and  your  finding  should 
be  for  the  defendant.*' 

Appellant  insists,  not  that  the  appellee  had  knowledge  of 
some  failure  upon  the  part  of  the  appellant  to  furnish  props 
— the  question  of  timbers  or  props  was  not  involved  in  the 
instruction — ^but  that  he  had  knowledge  of  a  dangerous  con- 
dition existing  in  his  working  room,  of  such  a  character  that 
it  was  his  duty,  under  a  positive  statute,  to  inform  the  mine 
boss  of  the  defective  condition  of  his  room,  and  to  refuse 
longer  to  w^ork  therein  until  it  had  been  made  safe.  The 
following  is  the  evidence  of  appellee's  knowledge  of  the 
dangerous  condition  of  the  roof:  Very  shortly  after  the  ap- 
pellee had  been  injured,  and  before  he  had  been  removed 
from  the  mine,  a  fellow  miner  asked  him  the  following: 
*' Didn't  you  know  that  that  slate  was  badf    To  which  he 
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answered;  '*Yes,  Mr.  James,  I  knew  it  was,  but  I  thought 
I  could  get  that  little  shot  oflP  till  I  had  timber— till  the  tim- 
ber came/*  This  evidence  was  contradicted  by  appellee. 
Appellee  testified  that  on  the  morning  of  the  accident  he 
sounded  the  roof.  He  put  one  hand  against  the  roof  and 
hit  it  with  a  pick  to  tell  whether  it  was  sound ;  sounded  it 
all  over  the  room  he  expected  to  work  under,  and  the  roof 
appeared  to  be  solid. 

The  statute  provides  (§8580  Burns  1908,  Acts  1905,  p.  65, 
^12):  "Whenever  any  person  working  in  said  mine  shall 
learn  of  such  unsafe  place  he  shall  at  once  notify  the  mine 
boss  thereof  and  it  shall  be  the  duty  of  said  mine  boss  to 
give  him,  properly  filled  out,  an  acknowledgment  of  such 
notice  of  the  following  form :  •  ♦  •  But  no  person  shall 
return  to  work  therein  until  such  repairs  have  been  made 
and  permission  given."  This  provision  of  the  statute,  mak- 
ing it  the  duty  of  the  miner  to  inform  the  mine  boss  of  the 
defective  condition  of  his  room,  is  a  material  part  of  the 
statute.  This  duty  imposed  upon  the  servant  is  apart  from 
that  of  the  master  to  furnish  props,  etc.,  a  duty  that  is  not 
dependent  upon  the  request  of  the  employer. 

It  has  been  held  that  the  violation  of  a  rule  of  an  em- 
ployer by  the  employe,  which  violation  contributed  to  his 
injury,  is  such  negligence  as  will  prevent  the  recov- 
4.    ery  of  damages,  although  the  employer  may  have 
been  negligent.    Lendberg  v.  Brotherton  Iron  Mining 
^^-  ^893),  97  Mich.  443,  56  N.  W.  846;  O'Brien  v.  Staples 
CoalCo^  (1896),  165  Mass.  435,  43  N.  E.  181 ;  Payne  v.  Chi- 
^m,  cfc,,  R.  Co.  (1896),  136  Mo.  562,  38  S.  W.  308. 
«e  violation  of  a  rule  of  the  employer  or  of  a  statutory 
^  ^Pon  the  part  of  a  servant  is  contributory  negligence 
^t  an  aggravated  character.    Such  violation  of  duty, 
*^cwever,  to  be  available  to  defeat  his  recovery,  must 
WL     ^tpear   to   have   proximately   caused   or  have   con- 
^^*^  to  the  accident  to  which  the  injury  in  question  is 
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imputed.  Diamond  Block  Coal  Co.  v.  Cuihbertson  (1906), 
166  Ind.  290,  and  cases  cited;  Broschart  v.  Tut  tie  (1890), 
59  Conn.  1,  21  Atl.  925,  11  L.  R.  A.  33 ;  Newcomb  v.  Boston 
Protective  Department  (1888),  146  Mass.  596,  16  N.  E.  555, 
4  Am.  St.  354;  Damon  v.  hifuihitants  of  ScitiMte  (1875), 
119  Mass.  66,  20  Am.  Rep.  315 ;  Monroe  v.  Hartford  St.  B. 
Co.  (1903),  76  Conn.  201,  56  AtL  498. 

The  lan^age  of  the  statute  is  that  when  the  miner  ^' shall 
learn  of  such  unsafe  place,"  etc.    "Whether  safe  or  not  could 
only  be  a  matter  of  opinion  until  actual  demonstra- 
6.    tion  in  some  way  had  been  made.    Appellee's  testi- 
mony and  his  admission  show  that  in  his  opinion  the 
roof  was  safe,  for  the  time  at  least.    To  have  given  the  in- 
struction in  question  without  qualification  would  have  taken 
from  the  jury  the  question  of  what  constitutes  contributory 
negligence  as  measured  by  the  rule  of  conduct  of  a  man  of 
ordinary  prudence  under  like  circumstances,  and  made  it 
depend  solely  upon  the  fact  that  appellee  remained  in  the 
mine  after  he  believed  the  slate  was  bad,  a  relative,  descrip- 
tive term,  although  in  his  opinion  there  was  no  immediate 
danger.    He  had  ordered  props.    He  had  a  right  to  expect 
them  to  be  delivered,  and  the  danger  was  not  immediately 
threatening.    As  we  read  the  opinion  in  the  case  of  Diafn07id 
Block  Coal  Co.  v.  Cuthbertson,  supra,  the  instruction  cannot 
be  approved.    We  quote  from  the  opinion  in  the  case  of 
Davis  Coal  Co.  v.  Polla^id  (1902),  158  Ind.  607,  619:     "If 
contributory  negligence  is  the  issue,  knowledge  of  defective 
conditions  and  acquiescence  therein  may  be  fatal,  may  be 
not;    depending  upon  whether  a  person  of  ordinary  pru« 
dence,  under  all  the  circumstances,  would  have  done  what 
the  injured  person  did.    If  the  risk  is  so  great  and  imme- 
diately threatening  that  a  person  of  ordinary  prudence,  un- 
der all  the  circumstances,  would  not  take  it,  contributory 
negligence  is  established.     If  the  risk  is  not  so  great  and 
immediately  threatening  but  that  a  person  of  ordinary  pru- 
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dence,  under  all  the  eircTimstances,  would  take  it,  contribu- 
tory negligence  is  not  established. ' ' 

The  second  instruction,  given  at  .the  request  of  the  ap- 
pellant, made  no  reference  to  the  statute,  but  told  the  jury 
plainly  that  if  appellee  was  informed  of  the  defective  and 
dangerous  condition  of  the  roof  of  his  room  the  day  before 
tie  accident,  and  continued  to  work  the  next  day  under  said 
defective  roof,  when,  because  of  said  defective  and  danger- 
OQs  condition,  it  fell  and  produced  the  injury  of  which  he 
^^plains,  he  was  guilty  of  contributory  negligence  and 
couid  not  recover,  although  it  might  find  that  the  appellant 
'l^d  violated  its  duty  of  visiting  the  mine  and  furnishing 
™bers  for  the  support  of  the  roof.    Without  passing  upon 
we  correctness  of  the  instruction  given,  it  is  suflScient  to 
^y  that  appellant  has  no  reason  to  complain  of  the  refusal 
to  give  said  ninth  instruction,  for  in  both  instructions  the 
eontintiance  of  appellee  in  his  work,  after  knowledge  of  the 

defective  condition  of  the  roof,  was  made  fatal  to  his  re- 
covery 

*^^dginent  affirmed. 


BOOGS  V.  BoGGS. 

[No.  6,75a    Filed  February  23,  1910.] 

^'  I>ivoRCE. — Alimony. — Amount  of. — The  amount  of  alimony  to 
be  glvai  in  a  divorce  case  is  largely  discretionary  with  the  court. 
p.3dg. 

2.  DiTOBCE. — Alimony. — Measure  of. — ^A  wife  who  secures  a  divorce 
should  be  granted  alimony  sufficient  to  place  her  in  as  good  a 
flnanctal  position  as  she  occupied  during  marriage,    p.  399. 

3.  DivoBCE. — Alimony. — Evidence. — Alimony  in  the  sum  of  $3,000. 
given  to  a  wife  who  is  granted  a  divorce  because  of  her  hus- 
band's cruelty,  the  evidence  showing  that  he  owned  land  valued 
at  $6,425,  and  a  life  estate  in  other  land  having  an  annual  rental 
value  of  $1,272,  is  not  excessive,    p.  399. 

i.  DivoBCE. — Allowances  to  Wife  for  Expenses. — ^A  wife  who  has 
sufficient  property  should  not  be  granted  a  temporary  allowance 
pendente  lite,  but  where  a  wife  secures  a  divorce,  or  a  husband's 


398  APPELLATE  COURT  OF  INDIANA, 

Boggs  V.  Boggs — 45  Ind.  App.  397. 

application  is  denied,  the  statute  (§1080  Bums  1908,  $1042  R.  S. 
1881)  requires  an  allowance  covering  the  expenses  of  the  'wife; 
and  the  sum  of  $200  is  not  excessive  in  a  contested  case,  where 
the  husband's  property  fe  valued  at  more  than  $6,000.  p.  400. 
5.  DivoBCE. —  Alimony, —  Instalments. —  Stay, —  Motion  to  Modify 
Judgment. — Appeal — A  judgment  for  alimony  made  payable  in  In- 
stalments conditioned  upon  defendant's  staying  the  Judgment  Is 
not  bad,  the  presumption  being  that  the  stay  was  to  be  given  as 
required  by  statute  (§§732,  733  Bums  1908,  §§690,  691  R.  S. 
1881) ;  and  no  question  can  be  raised,  on  appeal,  as  to  the  form 
of  Judgment,  there  being  no  motion  to  modify,    p.  400. 

From  Howard  Circuit  Court ;  J.  F,  Elliott,  Judge. 

Suit  by  Squire  Boggs  against  Fannie  Boggs.    From  a  de- 
cree for  defendant,  plaintiff  appeals.    Affirmed. 

John  IF.  Strawn,  Joseph  C.  Herron  and  Blacklidge  & 
Wolf,  for  appellant. 
James  V.  Kent  and  Bell  &  Furdum,  for  appellee. 

Hadley,  J. — Appellant  sued  appellee  for  divorce.  Ap- 
pellee answered  by  general  denial,  and  also  filed  a  cross- 
complaint  praying  for  divorce  and  alimony.  Upon  issues 
joined  the  court  rendered  judgment  against  appellant  and 
for  appellee  upon  her  cross-complaint,  granting  her  a  di- 
vorce and  $3,000  in  alimony,  and  also  decreed  that  appel- 
lant should  pay  $200  to  the  clerk  of  the  court  for  the  use 
of  appellee  in  paying  the  expenses  of  her  defense  in  said 
cause. 

It  is  first  urged  against  the  judgment  that  the  amount  of 
alimony  awarded  to  appellee  is  too  large.    It  is  well  estab- 
lished that  the  amount  of  alimony  to  be  awarded  in 
1.    divorce  proceedings  is  in  the  sound  discretion  of  the 
trial  court,  and  the  appellate  tribunal  will  not  re- 
view that  decision  unless  an  abuse  of  such  discretion  has 
been  shown.    Hedrick  v.  Hedrick  (1867),  28  Ind.  291 ;  Guss- 
man  v.  Oussman  (1895),  140  Ind.  433;  Tost  v.  Yost  (1895), 
141  Ind.  584;  Powell  v.  Powell  (1876),  53  Ind.  513;   Conn 
V.  Conn  (1877),  57  Ind.  323;  Simons  v,  Simo^is  (1886),  107 
Ind.  197;  Henderson  v.  Henderson  (1887),  110  Ind.  316. 


\ 
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There  are  no  well-established  rules  for  measuring  the 
3^ount  of  alimony  to  be  awarded,  such  amount  always  de- 
pending upon  the  facts  and  circumstances  in  each 
^-     particular  case.    It  has  been  held  that  alimony,  when 
given  to  an  innocent  and  injured  wife,  should  be  in 
^  proportion  to  leave  her  at  least  as  well  off  pecuniarily  in 
^OQ-cohabitation  as  she  would  be  in  cohabitation.    DeRuiter 
^-  ^en^iter  (1901),  28  Ind.  App.  9,  91  Am.  St.  107;   Yost 
'  ^<^sty  supra;  Gussman  v.  Oussman,  supra. 
^^     evidence   shows   that   appellant   owned   real   estate 
^'^^Ix    $6,425 ;   that  in  addition  he  had  a  life  estate  in  318 
acres  of  land,  worth  an  annual  rental  of  $1,272 ;  that 
appellant,  at  the  time  of  the  trial,  was  forty-nine 
years  of  age  and  had  an  expectancy  of  twenty-one 
eighty-one  one-hundredths  years.    Tlie  evidence  of  ap- 
^     ^^t  was  very  derogatory  to  the  character  of  appellee. 
J        ^5,  however,  wholly  uncorroborated  by  any  outside  evi- 
^^^,  and,  if  untrue,  was  of  a  very  malignant  character. 
vVfe  evidence  of  appellee  shows  that  appellant  was  a  very 
coarse  and  brutal  man.    This  evidence  was  corroborated  by 
disinterested  witnesses.     If  the  testimony  of  appellant  was 
believed,  appellant  should  have  been  given  the  divorce.     If 
the  testimony  of  appellant  was  untrue  and  the  testimony  of 
appellee  was  to  be  believed,  appellee  was  properly  granted 
a  divorce,  and,  under  such  circumstances,  the  amount  of  ali- 
mony is  not  of  such  an  exorbitant  character  as  to  compel  us 
t^  say  that  the  court  abused  its  discretion  in  allowing  it. 
'^^  parties  were  before  the  trial  court.    It  had  opportuni- 
ties for  determining  the  truth  or  falsity  of  the  various  state- 
ments which  are  not  given  to  us.     It  is  evident  from  the 
^ding  that  the  trial  court  believed  the  evidence  adduced 
y  appellee  and  disbelieved  the  testimony  of  appellant.    This 
^€r   tnie,  we  see  no  just  grounds  for  holding  that  the 
^Diotij^t  of  alimony  is  excessive. 
^^  is  also  urged  that  the  court  erred  in  allowing  $200  to 
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appellee  for  expenses  of  her  defense.     This  allowance  is 
specifically  authorized  by  statute.    §1080  Bums  1908, 

4.  §1042  E.  S.  1881.  This  statute  contains  two  separate 
and  distinct  propositions.  One  for  a  temporary  al- 
lowance pendente  lite,  which  should  be  refused  if  the  wife 
has  sufficient  means  to  make  her  defense.  Kenemer  v.  Kene- 
mer  (1866),  26  Ind.  330.  The  other  makes  it  the  imperative 
duty  of  the  court,  upon  granting  a  divorce  to  the  -wife  or 
refusing  one  upon  application  of  the  husband,  to  make  an 
allowance  sufficient  to  cover  all  reasonable  expenses  of  the 
wife  in  prosecuting  or  making  defense  to  the  action.  Har- 
rell  V.  Harrell  (1872),  39  Ind.  185;  Bilker  v.  Hilker  (1899). 
153  Ind.  425,  In  each  case  the  amount  to  be  allowed  is 
within  the  sound  discretion  of  the  court,  and  in  this  particu- 
lar case  no  abuse  of  discretion  is  shown. 

It  is  also  urged  that  the  court  erred  in  the  form  of  the 

judgment   entered  for   alimony.     The  judgment  was   for 

$3,000,  payable  in  three  instalments  of  $1,000  each, 

5.  due  respectively  in  three,  fifteen  and  twenty-seven 
months  after  the  date  of  the  judgment,  on  the  giving 

of  sufficient  surety  for  the  payment  thereof.  The  judgment 
then  proceeds  as  follows:  **And  be  it  further  ordered  and 
adjudged  that  if  said  judgment  is  not  stayed  or  security 
given  for  the  payment  thereof  within  thirty  dayB  from  the 
date  of  said  judgment,  as  required  by  law,  then  the  whole 
amount  of  such  alimony  shall  become  due  and  payable,  the 
same  as  if  no  such  instalments  had  been  mentioned  in  this 
decree.'*  It  is  insisted  that  the  case  should  be  reversed  as 
to  the  form  of  this  judgment,  since  the  judgment  does  not 
name  the  kind  or  character  of  security,  nor  by  whom  it  is 
to  be  approved,  and  it  is  urged  that  the  judgment  is  de- 
fective for  this  reason;  citing  Rourke  v.  Rourke  (1856),  8 
Ind.  427.  It  is,  however,  urged  by  appellee  that  this  court 
cannot  consider  this  question,  for  the  reason  that  no  objec- 
tion was  made  to  the  form  of  judgment,  no  motion  made  to 
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modify  it,  and  no  exception  thereto  was  saved  by  appellant 
in  the  court  below.    It  is  well  settled  that  the  form  of  a  judg- 
ment cannot  be  assailed  in  this  court  unless  objection  was 
Bifida  thereto  in  some  proper  manner  in  the  court  below. 
watery,  Walter  (1889),  117  Ind.  247;    Evans  v.  State 
(1898),  150  Ind  651;  Tucker  v.  Hiatt  (1898),  151  Ind.  332, 
HL  R.  A.  129 ;  Allen  v.  Studebaker  Bros,  Mfg.  Co.  (1899), 
152  Ind.  406;  Gullett  v.  Phillips  (1899),  153  Ind.  227;  Fro- 
Itch  V.  Barlow  (1900),  25  Ind.  App.  383;   Felt  v.  East  Chi- 
cago, etc.,  Co,  (1901),  27  Ind.  App.  494;   Duzan  v.  Myers 
(1903),  30  Ind.  App.  227,  96  Am,  St.  341;  Kelleij  v.  Hcmts 
(1903),  30  Ind.  App.  474. 

Furthermore,  the  language  of  the  decree  is  that  **if  said 
judgment  is  not  stayed  or  security  given  for  the  payment 
thereof  within  thirty  days  from  the  date  of  said  judgment, 
as  required  by  law,''  etc.     Sections  732,  733  Bums  1908, 
§§690,  691  R.  S.  1881,  provide  how  bail  or  stay  of  execu- 
tion may  be  taken,  prescribe  the  class  of  sureties  and  who 
stall  approve   them.     The   language  of  the   decree   given 
ciearJy  implies  that  the  stay  shall  be  taken  in  accordance 
^^^  said  sections.    There  is  no  available  error  in  the  record. 
•Judgment  affirmed. 


^^^^N^KATI,  LaWRENCEBURG  AND  AURORA  EleC- 

'^^ic  Street  Railw^ay  Company  v.  Cook. 

[No.  6.905.     Filed  February  24,  1010.1 

1.  ft. A,-. 
n   "^  t-^OADS. — IfUerurha n. —  'Sogligenice. —  High  icay    Crcssuws. — 

^^^^^txint, — ^A  complaint  by  a  husband  alleging  that  his  wife  wan 

^^^  along  the  highway,  that  defendant  Interurban  railroad 

jj^^^^ny's  motorman  sounded  his  whistle,  frightening  one  of  the 

gg^?^^,  that  the  team  ran  near  the  track  and  that  such  motorman, 

yj     ^^  the  condition  of  the  team,  negligently  ran  his  car  against 

gj^     "^agon,  to  the  injury  of  plaintiflTs  wife,  and  to  his  damage. 

*^  a  cause  of  action,    p.  404. 

CiL.  45—26 
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2.  Railboads. —  Inierurban. —  Complaint. — Allegations, —  Recitals. 
— Allegations  that  "when  said  horse  became  frightened  and  un- 
manageable, it  was  in  plain  view  of  the  defendant's  motorman/' 
and  that  "such  condition  existed  a  sufficient  time  for  defendant's 
motorman  to  check  the  epeed  of  the  car  and  stop  it,  before  strik- 
ing said  horses  and  wagon,"  are  direct  averments  of  issuable 
facts,    p.  404. 

H.  Evidence. — Character  of  Household, — Injuries  to  Wife. — Hus- 
band* s  Damages. — Railroads, — In  an  action  for  damages,  by  a 
husband,  for  injuries  to  his  wife,  evidence  that,  in  addition  to 
his  own  family,  he  employed  at  times  four  farm  hands,  is  admis- 
sible as  showing  the  value  of  her  services,    p.  405. 

4.  Evidence. — Injured  Condition  of  Wife  on  Night  of  Injury. — 
Railroads. — Evidence  of  the  condition  of  his  wife  on  tlie  night 
of  the  accident  is  admissible  in  an  action  for  damages  by  the 
husband  against  an  interurban  railroad  company  for  injuries  to 
such  wife.    p.  405. 

5.  Damages. — Suffering  of  Wife. — Husband's  Recovery  for. — ^A 
husband  cannot  recover  damages  for  the  pain  and  sulTering  of 
his  wife.    p.  406. 

it.  Evidence. — Condition  of  Railroad  and  Wagon  Tracks, — Opinions 
as  to  Happening  of  Accident, — Evidence  of  the  appearance  of 
vehicle  tracks  along  a  railroad  track  is  admissible;  but  opinions 
as  to  how  the  accident  occurred  are  improper,    p.  406. 

7.  Evidence. — Extent  of  Injuries. — Partly  Incompetent  Answers. — 
Motions  to  Strike  Out. — Where  a  physician  in  answer  to  a  ques- 
tion as  to  the  extent  of  the  injuries  to  plaintiffs  wife  said  that 
the  prognosis  for  getting  well  was  bad,  that  the  condition  might 
go  on,  and  that  she  might  become  insane  or  epileptic,  or  develop 
abscesses  on  the  brain,  a  motion  to  strike  out  the  entire  answer 
should  be  overruled,  the  incompetent  parts,  even  if  Improperly 
retained,  not  constituting  reversible  error,    p.  407. 

8.  Railroads. — Unruly  horses. — Hushatid  Entrusting  to  Son. — 
Contributory  Negligence. — Jury. — Whether  a  farmer  was  guilty 
of  contributory  negligence  in  entrusting  his  wife  and  son  to  drive 
a  team  containing  one  unruly  horse  along  a  highway,  knowing 
that  Interurban  cars  would  pass  thereover,  is  a  question  for  the 
Jury.    p.  408. 

0.  Neoligenck. — Driving  Unruly  Team  on  Highway  Where  Inter- 
urban Cars  Pass. — ^The  driving  of  an  unruly  team  along  a  high- 
way, knowing  that  interurban  cars  pass  thereover,  does  not^consti- 
tute  negligence,    p.  408. 

Prom  Ohio  Circuit  Court ;  Oeorge  E.  Downey,  Judge. 

Action  by  Andrew  T.  Cook  against  the  Cincinnati,  Law- 
renceburg  and  Aurora  Electric  Street  Railway   Company. 
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From  a  judgment  on  a  verdict  for  plaintiff  for  $2,700,  de- 
fendant appeals.    Affirmed. 

Stanley  Shaffer,  Frank  B.  Shutts  and  Martin  J.  Oivan, 
for  appellant 
Thomas  S.  Cravens  and  Wymond  J.  Beckett,  for  appellee. 

Rabb,  p.  J. — This  was  an  action  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  his  wife,  and  to  have  been  proximately  caused  by  the  neg- 
ligence of  the  appellant.  Appellant's  demurrer  to  the  com- 
plaint was  overruled,  the  case  put  at  issue,  a  jury  trial  had, 
resulting  in  a  verdict  in  favor  of  appellee.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict. 

A  reversal  is  claimed  on  account  of  alleged  errors  of  the 
court  below  in  overruling  appellant's  demurrer  to  the  com- 
plaint, and  in  the  admission  and  rejection  of  certain  items 
of  evidence. 

The  averments  of  the  complaint  essential  to  present  the 

question  raised  by  appellant's  demurrer  are  as  follows: 

'*That  appellant  operates  an  electric  street  railway  between 

the  cities  of  Aurora  and  Lawrenceburg ;  that  its  line  of  road 

runs  along  and  over  a  public  highway ;  that  appellant's  wife 

was  driving  along  said  highway  from  Aurora  to  her  home, 

at  a  point  on  said  highway  between  the  two  cities ;  that  she 

was  traveling  in  a  wagon  drawn  by  two  horses,  driven  by  her 

son;  that,  while  she  was  so  traveling  along  said  highway, 

one  of  appellant's  traction  cars  approached  her  at  a  high 

Tate  of  speed  from  the  rear ;  that  the  motorman  in  charge 

of  the  car,  on  approaching  said  team  and  wagon,  sounded 

the  .Thistle  attached  to  the  car,  and  thereby  caused  one  of 

the  horses  drawing  said  wagon  to  become  frightened  and 

Pear  and  plunge  and  run  upon  the  track  of  the  railroad ; 

that  appellant's  servant  operating  said  car  could  plainly  see 

the  frightened  and  unmanageable  condition  of  said  horse ; 

that,  when  said  team  and  wagon  were  so  close  to  appellant's 
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track  that  said  ear  could  not  pass  without  striking  it,  and 
when  said  motorman  could  see  and  know  that  he  could 
not  pass  the  wagon  and  team  without  striking  it,  and  when 
he  could,  by  the  exercise  of  ordinary  care,  have  stopped 
the  car  and  avoided  a  collision,  nevertheless  he  negligently 
ran  his  car  against  said  wagon  and  team,  and  caused  the 
injury  complained  of." 

There  are  other  averments  in  the  complaint  undertaking 

to  charge  appellant  with  negligence  in  sounding  the  whistle 

and  running  its  car  at  a  high  rate  of  speed.     These 

1.  averments  are  introductory  and  incidental.  The 
gravamen  of  the  complaint  does  not  lie  in  the  aver- 
ment that  appellant  ran  its  car  at  a  high  rate  of  speed,  or 
that  its  motorman  negligently  sounded  its  whistle  on  ap- 
proaching the  team,  but  in  the  fact  that,  after  appellant's 
motorman  knew  that  the  team  drawing  the  vehicle  in  which 
appellee's  wife  was  riding  was  frightened  and  unmanage- 
able, and  had  on  that  account  brought  said  wife  into  a  posi- 
tion of  peril  from  the  approaching  car,  said  motorman  negli- 
gently continued  to  approach  with- his  car,  when  he  could, 
by  the  exercise  of  ordinary  care,  have  stopped  it  in  time 
to  avoid  the  collision  and  injury,  and  that  he  failed  to 
do  so,  and  ran  into  the  wagon  and  team  and  caused  the  in- 
jury. 

The  criticism  urged  against  the  substantive  averments  of 

the  complaint  is  that   they  are  mere   conclusions   of  the 

pleader,  and  not  direct  averments  of  issuable  facts. 

2.  We  are  not  able  to  agree  with  appellant's  contention 
that  the  averment  in  the  complaint,  that  **when  said 

horse  became  frightened  and  unmanageable  it  was  in  plain 
view  of  the  defendant's  motorman,*'  does  not  state  clearly 
an  issuable  fact,  as  does  also  the  averment  that  **8uch  condi- 
tion existed  a  sufficient  time  for  defendant's  motorman  to 
check  the  speed  of  the  car  and  stop  it  before  striking 
said  horses  and  wagon."    It  is  said,  in  argument,  that  no 
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facts  are  averred  from  which  the  court  could  say  that  de- 
fendant's motorman  could  have  stopped  the  car,  etc.  The 
ultimate  issuable  fact  was  whether  the  motomian  could  have 
stopped  the  car,  etc.  That  was  one  of  the  essential  facts  to 
be  established  by  appellee  to  make  out  his  case.  Facts  tend- 
ing to  show  that  this  could  have  been  done  would  be  merely 
evidentiary,  and  improper  to  appear  in  the  pleading.  We 
think  the  facts  averred  in  the  complaint  state  a  good  cause 
of  action,  and  this  view  is  well  supported  by  the  cases  of 
Indiana  Springs  Co.  v.  Brown  (1905),  165  Ind.  465,  1  L.  R. 
A.  (N.  S.)  238,  and  cases  cited;  Mclntyre  v.  Orner  (1906), 
166  Ind.  57,  4  L.  R.  A.  (N.  S.)  1030,  117  Am.  St  359. 

The  court,  over  appellant's  objection,  permitted  appellee 

to  testify  that,  in  addition  to  other  members  of  his  family, 

he  employed  at  times  four  farm  hands,  who  lived  in  his 

3.  home  and  boarded  with  him.    It  is  insisted  that  this 
evidence  was  not  within  the  issues.     This  contention 

cannot  prevail.  Appellee's  complaint  proceeds  upon  the 
theory  that  his  wife  had  the  management  and  control  of  his 
household  affairs,  and  that  he  has  been  damaged  by  reason 
of  her  disability  properly  to  discharge  her  duties  in  that  re- 
spect, and  any  evidence  tending  to  illustrate  the  state  and 
condition  of  appellee's  family  or  household,  which  would  be 
.  affected  by  the  disability  of  its  head  and  manager,  would  be 
competent. 

Appellee  was  asked  by  his  counsel  to  describe  his  wife's 

condition  the  night  of  the  accident.     The  objection  urged 

against  the  question  was  that  the  evidence  sought  to 

4.  be  elicited  would  not  tend  to  prove  or  disprove  the 
loss  of  services.  One  of  the  essential  facts  of  ap- 
pellee's case  was  that  his  wife  received  bodily  injury  from 
the  accident  described  in  the  complaint,  which  impaired  her 
ability  to  discharge  her  duties  as  appellee's  wife.  Any  evi- 
dence tending  to  establish  this  fact  was  clearly  within  the 
issues.     Her  physical  condition  immediately  after  the  acci- 


406  APPELLATE  COURT  OF  INDIANA, 

Cincinnati,  etc.,  Electric  St.  R.  Co.  <?.  Cook— 45  Ind.  App.  401. 


dent  happened  would  certainly  tend  either  to  establish  or 
overthrow  appellee's  contention  with  reference  to  this  par- 
ticular point.  The  witness,  in  answer  to  the  question,  testi- 
fied to  expressions  of  pain  made  by  his  wife  at  the  time. 
The  question  did  not  necessarily  call  for  such  expressions, 
and  appellant  is  correct  in  its  contention  that   the 

5.  jury  have  no  right  to  allow  the  husband  damages  for 
his  wife's  physical  or  mental  suffering.     It  does  not, 

however,  follow  that  the  fact  of  such  suffering  may  not  be 
shown  in  evidence,  in  a  suit  by  the  husband  to  recover  for 
the  loss  of  his  wife's  services,  occasioned  by  the  injury.  The 
physical  or  mental  pain  and  suffering  of  the  wife  may  itself 
affect  her  ability  to  perform  her  wifely  duties. 

One  of  appellant's  witnesses  testified  to  the  appearance 

and  condition  of  the  ground  at  the  scene  of  the  accident, 

and  described  certain  tracks  made  by  the  team  and 

6.  wagon  approaching  the  railroad  track.     After  having 
described  the  tracks  made  by  the  wagon,  and  their 

proximity  to  the  tracks  of  the  appellant's  line  of  railway, 
the  witness  was  asked  this  question:  **And  from  the  ap- 
pearance there  of  the  tracks,  leading  in  to  the  street  rail- 
way track,  what  would  that  indicate  to  you,  as  to  how  the 
horses  got  on  the  street  railway  track?"  Appellee's  objec- 
tion to  this  question  was  sustained,  and  this  ruling  is  in- 
sisted upon  as  error,  and  3  Wigmore,  Evidence,  §1924,  and 
Sievers  v.  Peters,  etc,  Lumber  Co,  (1898),  151  Ind.  642, 
are  cited  as  authorities  to  sustain  appellant's  contention 
that  the  witness  should  have  been  permitted  to  answer  the 
question.  The  facts  which  the  testimony  of  the  witness  had 
reference  to  were  the  relation  of  the  wagon  tracks  to  the 
railroad  tracks  at  the  point  where  the  accident  happened. 
The  testimony  of  the  witness  and  of  other  witnesses  could 
clearly  and  accurately  present  to  the  jury  just  how  the 
wagon  tracks  approached  the  railroad  track,  so  that  the  jury 
would  be  in  as  good  a  position  to  know  what  these  appear- 
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SBces  indicated  as  would  the  witness.    The  facts  in  this  case, 
^  which  the  witness  was  testifying,  are  entirely  without 
tile  rule  laid  down  in  the  authorities  cited,  and  no  error  in- 
^'^'ened  in  sustaining  the  objection  to  the  question. 
during  the  trial,  Doctor  Walter,  a  physician  who  had 
^8ted  the  appellee's  wife  for  the   injuries  sustained  on 
account  of  the  accident,  after  having  given  his  tes- 
'•    timony  with  reference  to  the  lady's  condition,  and  his 
treatment  of  her,  was  asked  this  question:    **What 
^^yoixT  opinion.  Doctor,  as  to  whether  Mrs.  Cook  will  get 
better  or  worse  in  the  future;    what  is  your  prognosis  of 
*  her  condition?"     '*The  prognosis  for  getting  well  is  bad. 

*^^  condition  may  go  in.    She  may  become  insane  or  be- 
^^^e  an  epileptic,  or  may  later  develop  abscesses  on  the 
oi'aiii."    Appellant  made  no  objection  to  the  question,  but 
^oved  to  strike  out  the  answer,  on  the  ground  that  it  was 
I  Hot  responsive  to  the  question,  and  that  it  does  not  state  a 

Probable  future  condition,  but  a  mere  speculative  opinion, 
^he  motion  was  to  strike  out  the  entire  answer.  The  objec- 
tion is  that  the  answer  refers  not  to  a  probable  future 
^^ndition,  but  a  possible  future  condition.  A  part  of  the 
^swer  to  this  question  was  unobjectionable.  Some  part  of 
^*  Was  amenable  to  the  objection  pointed  out,  but  to  make 
sueh  objection  effective  to  present  any  question  to  this  court 

• 

^t  should  have  been  limited  to  those  phrases  of  the  answer 
^^  vrhich  it  properly  applies,  and  in  the  manner  in  which 
^*  Was  presented  we  think  no  question  arises,  and  perhaps, 
^^  properly  presented,  and  the  ruling  of  the  court  thereon 
^^  error,  such  error  would  not  afford  grounds  for  a  re- 
versal. Louisville,  etc.,  R.  Co.  v.  Lucas  (1889),  119  Ind. 
^83,  6  L.  R.  A.  193;  Muncie  Pulp  Co.  v.  Hacker  (1906), 
^^   Ind.  App.  194. 

It  is  insisted  that  the  evidence  affirmatively  shows  that  the 
^pellee  was  guilty  of  contributory  negligence  proximately 
^Hiising  the  injury  to  his  wife,  complained  of,  in  that  he  knew 
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that  one  of  the  horses  attached  to  the  wagon  would 

8.  become  frightened  at  street-cars,  and  that  knowing 
this  fact  he  entrusted  the  driving  of  the  team  along 

the  road,  where  he  knew  the  car  would  pass,  to  his  minor 
son,  nineteen  years  old.  The  question  of  negligence  is  pe- 
culiarly a  question  for  the  jury,  and  it  does  not  follow  that 
one  making  use  of  a  public  highway,  where  he  knows  that  he 
will  encounter  some  danger,  is  guilty  of  negligence  in  doing 
so.  The  question  is.  Would  a  person  of  ordinary  prudence 
have  acted,  under  the  circumstances,  as  did  the  appellant? 
For  anything  appearing  to  the  contrary,  the  young  son, 
nineteen  years  of  age,  was  more  capable  of  managing  the 
team  than  his  father,  and  the  court  cannot  say  that  his  en- 
trusting the  driving  of  the  team  to  the  son,  even  though 
one  of  the  horses  was  liable  to  become  frightened,  was  an 
act  of  negligence,  nor  can  it  be  said  that  one  is  guilty 

9.  of  negligence  in  driving  along  a  public  highway,  near 
a  railroad,  because  he  knows  that  his  team  is  liable  to 

become  frightened  at  the  cars.  We  have  carefully  examined 
all  the  questions  presented  by  the  record  in  this  case,  and 
find  no  reversible  error. 

Judgment  of  the  court  below  affirmed. 


S.  Bash  &  Co.  v.  Sible  et  al. 

[No.  0,627.    Filed  February  24,  1910.] 

CoNTKACTs. — statute  of  Frauds, — Part  Payment, — Partial  Delivery 
— Evidence, — Where  the  evidence  shows  that  the  defendant  com- 
pany contracted  orally  for  a  quantity  of  onions  for  the  price  of 
over  $50,  and  a  part  of  the  onions  were  delivered,  the  remainder 
being  sacked  at  the  company's  request,  and  a  payment  made  upwi 
them,  a  verdict  for  the  plaintiffs  for  the  remainder  due  is  sup- 
ported, such  contract  being  taken  out  of  the  statute  of  frauds  by 
such  partial  delivery  and  partial  payment  (§7469  Bums  190R. 
H910R.  S.  1881). 

From  Allen  Circuit  Court;  E,  O^Rourke,  Judge. 
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Action  by  William  B.  Sible  and  another  against  S.  Bash 
*  Co.  Prom  a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Barreti  d-  Morris^  for  appellant. 
Rohinsan  &  Luecke,  for  appellees. 

Watson,  J. — The  complaint  was  in  two  paragraphs.    The 
first  averred  that  appellees,  on  November  19,  1906,  were  the 
joint  owners  of  red  and  yellow  onions  stored  in  separate  and 
distinct  lots  in  the  barn  of  Fisher  C.  West,  Huntertown, 
Indiana ;  that  appellant  was  a  corporation,  and  George  War- 
eup  was  its  duly  authorized   agent   for  the  purchase   of 
onions;  that  acting  as  such  agent  he  purchased  the  onions, 
after  an  inspection  thereof,  for  the  sum  of  $454.36,  which  he 
agreed  to  pay  to  appellees  on  or  before  December  3,  1906, 
that  on  November  19,  1906,  appellees  delivered  the  onions 
to  appellant;   that  appellant  then  and  there  received  and 
accepted  the  onions  under  the  foregoing  contract;  that  the 
onions  so  purchased  by  and  received  into  the  possession  of 
appellant  were  to  be  removed  from  said  barn  not  later  than 
December  3,  1906 ;   that  appellees  agreed  to  hold  the  goods 
as  bailees  until  December  3,   1906,  appellant  agreeing  to 
take  the  onions  away  as  rapidly  as  convenient;    that,  in 
consideration  of  the  purchase,  appellees  agreed  with  appel- 
lant, on  notice,  to  haul  the  onions  without  extra  charge  to 
'Sfoner  Station;   that  on  November  28  and  29,  1906,  at  the 
''^<dfuest  of  appellant,  appellees  hauled  to  said  station  554 
6nshels  of  red  onions,  and  to  Huntertown  129  bushels  of 
.^^ilow  onions,  being  a  portion  of  the  onions  so  sold;   that 
^PPelXees  on  November  30,  at  the  special  instance  and  re- 
^Qe.st  of  appellant,  placed  in  sacks  in  said  barn  all  the  red 
oDioii^  then  remaining,  and  on  November  29,  1906,  appellant 
^^^^    to  appellees  $202.32,  as  part  payment  for  the  onions 
l>\archased;    that  appellees  were  ready  and  willing  to 
^1   the  onions,  but  that  no  request  was  made  for  them  to 
^^,  no  notice  was  given  to  them  nor  were  any  directions  re- 
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ceived  by  them ;  that  appellees  performed  all  the  conditions 
of  the  contract  to  be  performed  by  them,  but  that  appellant 
failed  and  refused  to  remove  the  remaining  onions  from  the 
barn,  by  reason  of  which  they  became  worthless.  The  second 
paragraph  of  the  complaint  contains  substantially  the  same 
averments  as  the  first,  with  the  additional  averment  of  the 
price  per  bushel  to  be  paid  for  the  onions. 

The  cause  was  put  at  issue,  trial  had  by  the  court,  and 
finding  and  juds:ment  given  in  favor  of  appellees  for  the  sum 
of  $297.  The  cause  was  appealed  to  this  court,  and  the  er- 
rors assigned  are :  (1)  That  the  decision  is  not  sustained  by 
suflBcient  evidence,  and  (2)  that  the  decision  is  contrary  to 
law. 

Appellees  contend  that  at  the  time  appellant's  agent  made 
the  contract  for  the  onions  there  was  such  a  delivery  as  took 
the  contrar»t  out  of  the  statute  of  frauds.  On  the  contrary, 
appellant  contends  that  the  delivery  was  not  such  as  would 
bind  it.  Whether,  under  all  the  circumstances,  considering 
the  character  of  the  property,  the  nature  of  the  transaction, 
the  relations  of  the  parties  one  to  another,  and  their  rela- 
tions with  reference  to  the  sale,  there  was  such  a  delivery  as 
would  take  this  case  out  of  the  statute  of  frauds,  it  is  un- 
necessary for  us  to  determine  this  action.  Section  7469 
Bums  1908,  §4910  R.  S.  1881,  is  as  follows:  ''No  contract 
for  the  sale  of  any  goods,  for  the  price  of  $50  or  more,  shall 
be  valid,  unless  the  purchaser  shall  receive  part  of  such 
property,  or  shall  give  sometliing  in  earnest  to  bind  the  bar- 
gain or  in  part  payment,  or  unless  some  note  or  mem- 
orandum in  writing  of  the  bargain  be  made,  and  signed  by 
the  party  to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authorized. '  * 

It  is  averred  in  the  complaint  and  shown  by  the  record 
that  part  of  these  onions,  in  fact,  most  of  them,  had  been 
delivered  to  and  received  by  appellant,  and  that  it  had  made 
part  payment  therefor  in  the  sum  of  $202.32;    that  the 


NOVEMBER  TERM,  1909.  411 

Equitable  Life  Assar.  Soc,  etc.,  v,  Stough— 45  Ind.  App.  411. 

onions  then  remaining  undelivered  were  sacked  at  the  in- 
stance and  request  of  appellant,  prior  to  December  3,  1906, 
but  no  notice  or  request  to  appellees  was  made  for  the  haul- 
ing of  such  onions  to  the  station. 

The  judgment  of  the  court  below  is  not  contrary  to  the 
evidence,  but  is  fully  sustained  thereby ;  nor  is  the  judgment 
contrary  to  law. 

Judgment  affirmed. 


Equitable  Life  Assurance  Society  of  the 
United  States  v.  Stough. 

[No.  631».    Filed  November  5,  1900.    Rehearing  denied  January  26, 
1910.    Transfer  denied  February  24,  1910.] 

1.  INSUBA.NCE. — Beneficiaries. — Vested  Rights. — A  policy  fflvlng  to 
the  assured  the  right  to  change  his  beneficiary  does  not  give  such 
beneficiary  a  vested  right,    p.  414. 

2.  Ihsubance. — Policies, — Mutual  Abrogation, — A  policy  giving  no 
vested  right  to  the  beneficiary  may  be  abrogated  by  the  mutual 
consent  of  assured  and  the  company,    p.  414. 

3.  Insxtsance. — Contract, — Policy. — Notes, — The  policy  and  the 
premium  notes  constitute  the  contract  l)etween  the  company  and 
assured,    p.  414. 

4.  Insubance. —  Policy —  Cancelation, —  Where  assured  delivered 
up  his  policy  to  the  company's  local  agent  and  obtained  his  pre- 
mium note,  his  policy  ceases  to  be  binding,  although  the  company, 
at  its  home  office,  without  knowledge  of  the  facts,  has  issued  a 
short  rate  premium  for  the  time  the  policy  w^as  outstanding, 
p.  415. 

5.  INSUAA.NCE. — Policy. — Notes, — Estoppel. — ^Where  a  policy  is  sur- 
rendered and  the  premium  note  canceled  no  action  can  be  sup- 
ported on  the  policy,  and  the  company  is  estopped  to  maintain  an 
action  on  the  note.    p.  415. 

Prom  Marion  Circuit  Court  (15,192)  ;   Ffenry  Clay  Allen, 

Action  by  Matilda  Stough  against  the  Ecjuitable  Life  As- 
surance Society  of  the  United  States.  From  a  judgment  for 
plain tiflf^  defendant  appeals.     Reversed, 
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John  B,  Elam,  James  W.  Fesler  and  Ilarvey  J.  Elam, 
for  appellant. 
M,  M.  Bachelder,  for  appellee. 

CoMSTocK,  J. — Appellee  sued  appellant  on  an  insurance 
policy  issued  on  the  life  of  William  E.  Stough,  in  which  ap- 
pellee, his  mother,  was  named  as  beneficiary.  Issues  were 
formed  on  the  one  paragraph  of  complaint  by  general  denial. 
Trial  was  had  by  jury,  verdict  returned  in  favor  of  appellee 
for  $ ,  and  .over  appellant's  motion  for  a  new  trial  judg- 
ment was  rendered  thereon. 

The  action  of  the  court  in  overruling  the  motion  ifor  a  new 
trial  is  the  only  error  assigned.  As  grounds  therefor  it  is 
claimed  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, is  contrary  to  law,  and  that  the  court  erred  in  giving 
and  in  refusing  to  give  to  the  juiy  certain  instructions. 

The  following  facts,  as  shown  by  the  evidence,  are  uncon- 
tradicted. Louis  B.  Noble,  a  local  agent  for  Elkhart  county, 
Indiana,  of  the  Equitable  Life  Assurance  Society,  working 
imder  the  direction  of  William  B.  Paul,  in  May,  1904, 
sold  a  policy  of  life  insurance  to  William  E.  Stough.  The 
premium  for  said  policy  was  $31.31,  and  was  paid  at  the 
time  of  the  delivery  of  the  policy,  on  or  about  May  14, 
1904,  $6.31  in  cash  and  a  note  given  to  and  payable  to  said 
Noble  for  balance  of  $25,  payable  sixty  days  after  date.  May 
10,  1904.  Said  policy  was  issued  by  said  company  and  sent 
to  William  B.  Paul,  its  general  agent,  and  by  Paul  was  sent 
to  Noble  and  by  Noble  delivered  to  Stough.  Paul  was  con- 
nected with  the  company  from  June,  1904,  to  the  latter  part 
of  the  year  1905.  Noble  wrote  business  for  the  company. 
His  contract  was  with  William  B.  Paul,  and  was  in  force 
>Iay  12, 1904.  Paul  paid  the  company  all  that  it  was  entitled 
to  of  the  premium  from  said  Stough  on  said  policy.  Stough 
made  no  other  payment  than  the  $6.31  on  said  policy. 
After  the  death  of  the  insured,  Paul  received  from  the  com- 
pany $7  or  $8.     The  company  retained  a  medical  fee  of  $5, 
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and  a  term  rate  on  the  policy  up  to  the  time  it  was  canceled. 
Noble  kept  the  note  during  the  sixty-day  limit  allowed  for 
the  return  of  the  policy,  and  after  several  attempts  to  collect 
it  told  Stough  that  he  had  to  return  the  policy  before  the 
sixty-day  limit  was  out,  which  would  be  about  the  middle  of 
July.  Stough  said  that  he  could  not  make  the  payment, 
that  he  had  been  disappointed  in  some  help  that  he  had  ex- 
pected, and  that  he  would  have  to  give  up  the  policy.  It 
was  agreed  between  Noble  and  Stough  that  the  said  sum  of 
$6.31  should  be  kept  by  Noble  as  reimbursement  for  medical 
fees  and  other  expenses.  Stough  gave  the  policy  to  Noble  at 
least  two  or  three  days  before  the  time  was  out  for  him  to 
return  it.  Noble  delivered  the  note  to  Stough  the  same  day 
the  policy  was  returned.  When  the  policy  was  returned  to 
Xoble,  he  wrote  across  the  face  of  the  note,  words  to  this 
effect:  "This  note  is  returned  because  the  policy  was  not 
taken  out"  On  August  15,  Stough  became  sick  with  small- 
pox, and  died  after  an  illness  of  five  days.  At  the  time  of 
his  death  the  note  was  in  the  possession  of  Stough,  and  across 
the  face  of  it  was  written:     **This  note  was  given  for  life 

;  insurance  which  was  returned,  N.  T.  0.     Therefore  the  note 

was  returned."  The  letters  ^'N.  T.  0."  meant  not  taken 
out. 

i  In  addition  to  the  foregoing  undisputed  facts,  there  was 

evidence,  not  wholly  without  contradiction,  that  Paul  paid 
the  company  $15.65  which  he  received  from  Noble  about 
August  1,  1905 ;  that  he  paid  for  this  policy  about  July  19, 
1904,  and  charged  it  to  Noble's  account,  and  he  told  Noble 
that  this  Stough  policy  must  be  paid  for  or  returned ;  that 
afterwards,  in  August,  1904.  he  received  the  policy  in  a  letter 
from  Noble.  Paul  testified  that  he  had  mislaid  the  letter ; 
that  it  was  his  opinion  that  the  letter  stated  that  Stough  was 
dead  or  about  to  die,  and  the  policy  had  better  be  canceled ; 
that  he  forwarded  the  policy  to  William  T.  Tasker,  cashier 
of  appellant  society  for  the  State  of  Indiana,  and  received 
f^tn  the  company  $7  or  $8.    There  is  evidence  that  the 
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policy  was  not  received  at  the  home  office  until  after  the 
death  of  the  insured.  Noble  testified  that  he  mailed  the 
policy  to  Paul  the  day  after  he  received  it. 

The  complaint  alleges  that  at  the  time  of  the  death  of  de- 
cedent the  policy  was  in  force  and  in  his  possession,  and  that 
at  about  that  time  the  defendant,  unlawfully,  wrongfully 
and  without  the  knowledge  or  consent  of  the  decedent,  took 
the  policy  from  his  possession  and  deprived  him  of  the  use 
thereof. 

There  is  no  evidence  in  support  of  these  allegations.    The 

question  is  not  whether  the  local  agent  had  authority  to 

cancel  the  policy.    The  insured  had  the  right,  \inder 

1.  the  terms  of  the  policy,  to  change  the  beneficiary. 
The    beneficiary    therefore    had    no    vested    right. 

Denver  Life  Ins,  Co.  v.  Crane  (1903),  19  Colo.  App.  191,  73 
Pac.  875;  Milne  v.  Northwestern  Life  Assur,  Co,  (1898),  23" 
Misc.  (N.  Y.)  553,  52  N.  T.  Supp.  766.  The  insured  had 
complete  control  of  the  policy. 

A  policy  may  be  surrendered  by  mutual  agreement  so  as 

to  tenninate  the  rights  and  obligations  of  the  parties.     Ohio 

Farmers  Ins.  Co.  v.  Hunter  (1906),  38  Ind.  App.  11; 

2.  Mutual  Life  Ins.  Co.  v.  Phinney  (1900),  178  U.  «■ 
327,  20  Sup.  Ct.  906,  44  L.  Ed.  1088 ;   Mutual  Lifr 

Ins.  Co.  V.  Sears  (1900),  178  U.  S.  345,  20  Sup.  Ct.  912,  44 
L.  Ed.  1096;  3Iutual  Life  Ins.  Co.  v.  Hill  (1900),  178  U.  S. 
347,  20  Sup.  Ct.  914,  44  L.  Ed.  1097;  Mutual  Life  his.  Co. 
V.  Allen  (1900),  178  U.  S.  351,  20  Sup.  Ct.  913,  44  L.  Ed. 
1098;  Mosser  v.  Knights  TemplarSy  etc.,  Co.  (1898),  115 
Mich.  672,  74  N.  W.  230;  Van  Wert  v.  St.  Paul  Fire  Ins.  Co. 
(1896),  8  App.  Div.  107,  40  N.  Y.  Supp.  463. 

The  evidence  shows,  without  contradiction,  that  Stough 
voluntarily  rescinded  his  contract  of  insurance  and  surren- 
dered his  policy.    This  he  had  the  right  and  was 

3.  competent  to  do.    The  policy  of  insurance  and  the 
premium  note  given  therefor  constituted  the  contract 

between  the  insurance  company  and  the  insured.    They  had 


NOVEMBER  TERM,  1909.  415 

Uoltz  17.  Gaidry — 46  Ind.  App.  415. 

tlie  same  power  to  rescind  it  by  mutual  agreement  as  they 

had  to  make  it.     Akers  v.  Hile  (1880),  94  Pa.  St.  394,  39 

Am.  Rep.  792;  German  Ins.  Co.  v.  Davis  (1889),  (Ark.),  12 

S.  W.  155.     The  fact,  that  the  company  at  the  home 

4.  office  at  New  York  charged  the  general  agent,  under 
whom  the  policy  was  issued,  a  short  rate  premium  for 

the  time  the  policy  was  outstanding,  without  knowledge  of 
all  the  facts,  would  not  change  the  situation  in  any  respect. 
It  cannot  successfully  be  contended  that,  after  the  note  was 
surrendered  and  canceled,  and  the  insured  had  delivered  the 
policy  to  the  agent  from  whom  he  obtained  it,  Stough  could 
have  been  successfully  sued  upon  the  note.    And,  by 

5.  parity  of  reasoning,  the  representative  of  the  insured 
would  be  estopped  to  deny  that  he  intended  to  do 

just  what  he  did,  and  that  he  dealt  with  the  agent  as  one 
having  full  authority,  and  that  he  fully  intended  to  surren- 
der his  policy.  The  verdict  is  not  sustained  by  the  evidence. 
Other  alleged  errors  need  not  be  considered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


HOLTZ  ET  AL.  V.  GaIDRY. 

[No.  6,584.     Filed  April  1,  1909.     Rehearing  denied  June  8,  1909. 

Transfer  denied  February  24,  1910.] 

1.  CoNTBACTs, — Sales, — Acceptance. — Fraud. — A  contract  requiring 
the  vendor  to  furnish  to  the  purchaser  machinery  of  a  certain 
kind  "to  the  acceptance  of"  such  purchaser,  ordinarily  makes  the 
*K?lsion  of  such  purchaser  final,  except  in  case  of  fraud,    p.  416. 

-•  Appeal. — Parties. — Where  the  record  Is  uncertain  and  the  ver- 
dict and  judgment  were  against  one  defendant  alone,  another  de- 
fendant who  was  made  a  party  to  the  case  at  his  own  request, 
will  not  be  considered  as  a  party  to  the  appeal,    p.  418. 

3.  Appeal. — Affirmance. — Death  of  Party. — Where  an  appellant  dies 
before  the  judgment  appealed  from  is  affirmed,  It  will  be  affirmed 
as  of  the  date  of  submission,    p.  419. 

Prom  Warrick  Circuit  Court ;  Roscoe  Kiper,  Judge. 
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Action  by  J.  Wilfred  Gaidry  against  Ferdinand  Holtz  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

DeWitt  Q.  Chappell  and  Henry  F.  Fulling,  for  appel- 
lants. 
J.  E,  Williamsofi  and  Hatfields  &  Hemenway,  for  appellee. 

RoBY,  J. — Action  by  appellee  against  appellant  Holtz  to 
recover  money  under  a  contract  as  follows : 

**  Whereas,  C.  F.  Breidenbach  has  sold  and  promised 
to  deliver  on  a  hull  of  a  steamboat  to  be  built  for  J.  Wil- 
fred Gaidry,  when  said  hull  is  ready  to  receive  the  same, 
the  following  engines  and  machiner5%  to  wit :  ♦  •  • 
The  contract  price  for  the  machinery  and  boiler  is 
$1,050,  which  sura  of  money,  to  wit,  $1,050,  has  this  day 
been  deposited  with  F.  Holtz,  doing  business  as  the  ]\Ie- 
chanics  Foundry,  in  the  city  of  Evansville,  by  J.  Wil- 
fred Gaidry.  Now  it  is  agreed  that  when  the  machinery, 
boiler,  etc..  have  been  delivered  in  the  condition  as  herein 
set  out  and  to  the  acceptance  of  said  Gaidry,  then  said 
sum  of  money  is  to  become  and  be  the  absolute  property 
of  said  F.  Holtz,  and  until  said  Gaidry  shall  have  re- 
ceived and  accepted  said  machinery  and  boiler  said  sum 
of  $1,050  is  to  be  and  remain  the  property  of  said  Gaidry, 
and  is  to  be  returned  to  him,  on  demand,  by  said  F. 
Holtz. 

C.  F.  Breidenbach, 
F.  Holtz,  Mechanics  Foundry, 
By  Charles  H.  Thimian,  Superintendent. 

Dated  at  Evansville.  Indiana,  August  28,  1902.*' 

Gaidry  refused  to  accept  the  machinery  because  of  defective 
cylinders,  which  the  United  States  government  inspector 
would  not  permit  to  be  used,  and  demanded  the  return  of  the 
money  from  Holtz. 

The  provision  in  the  contract  *'to  the  acceptance  of  said 
Gaidry"  constituted  Gaidry  the  judge  of  his  own  satisfac- 
tion.   His  refusal  to  accept  terminated  the  contract, 
1.    and  until  he  ** received  and  accepted,"  the  money  in 
Holtz 's  hands  was  Gaidry 's  money.     Oray  v.  Central 
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R.  Co.,  etc.  (1877),  11  Hun  70;  note  to  Chxirch  v.  Shanklin 
(1892),  17  L.  R.  A.  207;  McClure  v.  Briggs  (1886),  58  Vt. 
82,  2  AtL  583,  56  Am.  Rep.  557 ;  Goodrich  v.  Van  Nortwick 
(1867),  43  m.  445;  Zaleski  v.  Clark  (1876),  44  Conn.  218; 
Brown  v.  Foster  (1873),  113  Mass.  136,  18  Am.  Rep.  463. 
Such  a  contract  may  be  unwise,  but  if  a  party  deliberately 
enters  into  such  an  agreement  he  must  abide  by  it.  Mc- 
Carren  v.  McNulty  (1856),  7  Gray  139;  Heron  y.  Davis 
(1859),  3  Bosw.  336;  Walter  A.  Wood,  etc.,  Mach.  Co.  v. 
Smith  (1883),  50  Mich.  565,  15  N.  W.  906,  45  Am.  Rep.  57; 
Gray  v.  Central  R.  Co.,  etc.,  supra.  In  the  case  of  McCarren 
V.  McNulty,  supra,  it  was  said :  ' '  It  may  be  that  the  plain- 
tiff was  injudicious  or  indiscreet  in  undertaking  to  labor  and 
furnish  materials  for  a  compensation  the  payment  of  which 
was  made  dependent  upon  a  contingency  so  hazardous  or 
doubtful  as  the  approval  or  satisfaction  of  a  party  particu- 
larly in  interest.  But  of  that  he  was  the  sole  judge. 
Against  the  consequences  resulting  from  his  own  bargain, 
the  law  can  afford  him  no  relief.  Having  voluntarily  as- 
sumed the  obligations  and  the  risk  of  the  contract,  his  legal 
fights  are  to  be  ascertained  and  determined  solely  according 
to  its  provision.'*  The  rule  prevails,  unless  the  declaration 
of  the  prospective  buyer,  that  he  is  not  satisfied,  is  made  in 
bad  faith  or  fraudulently.  Lynn  v.  Baltimore,  etc.,  B.  Co. 
(1883),  60  Md.  404;  SUsby  Mfg.  Co.  v.  Town  of  Chdco 
(1885),  24  Fed.  893;  note  to  Chism  v.  Schipper  (1889),  28 
Cent.  L.  J,  160.  Bad  faith  or  fraud  was  not  shown,  and 
judgment  was  properly  rendered  against  Holtz  for  the 
amount  of  the  money  deposited  with  him  and  interest  thereon. 
The  pleadings  in  this  case  are  voluminous  and  involved.  The 
record,  exclusive  of  the  bill  of  exceptions  ^containing  the 
evidence,  contains  310  typewritten  pages.  The  venue  was 
several  times  changed,  and  the  case  was  in  turn  before  the 
Superior  Court  of  Vanderburgh  County,  the  Gibson  Circuit 
Court,  the  Knox  Circuit  Court  and  the  Warrick  Circuit 
Vol.  45—27 
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Court.  The  litigation  has  extended  over  a  period  of  more 
than  six  years.  Forty  errors  are  alleged  to  have  been  com- 
mitted by  the  trial  courts.  The  condition  of  the  record  pre- 
cludes extended  consideration  of  a  multitude  of  unimportant 
questions  which  are  mooted. 

When  the  action  was  first  instituted  by  Gaidry  against 
Holtz  for  the  recovery  of  the  sum  of  money  named,  C.  F. 

Breidenbach  became  a  party  defendant  on  his  own 
2.    motion,  and  Gaidry  added  a  paragraph  of  complaint 

asking  for  damages  against  Breidenbach,  who  filed  a 
counterclaim.  PlaintiflP  filed  an  answer  and  Breidenbach 
replied.  Holtz  filed  an  answer,  trial  wa«  had  by  jury,  and 
a  verdict  was  returned  for  the  defendants,  with  answers  to 
interrogatories.  Motion  for  a  new  trial  was  sustained.  On 
motion  of  the  plaintiff  the  answers  of  Breidenbach  were 
stricken  out.  Holtz  and  Breidenbach  again  pleaded,  and 
the  plaintiff  filed  an  amended  complaint.  Holtz  answered  in 
general  denial.  Breidenbach  then  filed  a  counterclaim 
against  plaintiff  and  a  cross-complaint  against  Holtz.  On 
motion  of  the  plaintiff  this  counterclaim  was  ordered 
docketed  as  a  separate  cause.  Later,  after  an  unsuccessful 
attempt  by  Holtz  and  Breidenbach  to  reform  the  contract  by 
cross-complaints  to  correct  a  mistake,  motions  of  the  plaintiff 
were  sustained  to  strike  out  the  pleadings  of  Breidenbach 
and  to  strike  his  name  from  the  record.  The  record  shows 
that  subsequent  to  this  time  an  answer  to  the  cross-complaint 
of  defendant  Holtz  was  filed  by  Breidenbach.  Some  of  the 
pleadings  are  entitled  "Gaidry  v.  Holtz"  and  some  are  en- 
titled ** Gaidry  v.  Holtz  and  Breidenbach,"  but  the  judg- 
ment appealed  from,  rendered  upon  the  verdict  of  the  jur}' 
after  it  was  instructed  by  the  court,  was  rendered  against 
Holtz  alone.  From  the  uncertain  and  inaccurate  record  we 
have  determined  that  Breidenbach  is  not  a  party  to  this  ap- 
peal. Numerous  other  pleadings  were  filed  during  the  course 
of  the  trials,  which  are  not  necessary  to  be  detailed. 

Counsel  have  suggested  the  death  of  Ferdinand  Holtz  since 
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the  submission  of  iJiis  cause,  and  pray  that  judgment 
3.    be  rendered  as  of  the  time  of  the  submission  of  the 

cause,  without  change  of  parties. 
The  judgment  is  affirmed  as  of  the  date  of  submission. 


Supreme  Tent,  Knights  of  the  Maccabees  of 

THE  World  v.  Fisher. 

[No.  6,675.    Filed  February  25,  1910.] 

1.  Insurance. — Beneficial  Associations, — Policies, — Performance  of 
Conditions — Complaint. — A  complaint  setting  out  the  policy  issued 
to  assured  in  favor  of  the  plaintiff  beneficiary,  and  alleging  that 
defendant  association  refused  to  furnish  blanks  for  making 
proofs  of  death,  and  refused  to  accept  proofs  of  death,  and  that 
the  assured  and  the  beneficiary  had  performed  all  of  the  condi- 
tions on  their  parts,  is  sufiflclent    p.  422. 

2.  Insubance. — Beneficial  Associations. — Tender  of  Dues. — Re- 
fusaL — Complaint, — A  complaint  alleging  that  the  assured  ten- 
dered to  the  authorized  local  secretary  of  defendant  beneficial 
association  "all  moneys  and  assessments  due"  for  a  certain 
month,  which  he  refused  to  accept,  sufiidently  shows  a  tender, 
p.  422. 

3.  Evidence. — Declarations  of  Assured  After  Suspension, — Insur- 
ance.— Declarations  by  an  assured,  made  after  his  suspension  by 
a  beneficial  association  for  nonpayment  of  dues,  that  he  had  de- 
('U\(h\  to  drop  the  Insurance  and  that  after  advising  with  his  wife 
—the  beneficiary — he  decided  not  to  carry  it  any  further,  are  ad- 
missible, in  an  action  by  his  beneficiary,    p.  425. 

4.  I Jf 81  RANCH. — Beneficial  Associations. — Duch. — Legal  Enforce- 
ment of  Payment  of, — A  member  of  a  beneficial  association  can 
not  be  compelled  to  pay  his  dues.    p.  426. 

5.  Insurance. — Beneficial  Associations. — Nonpayment  of  Dues, — 
Change  of  Employment, — -Where  a  member  of  a  beneficial  order 
engages  in  an  extra-hazardous  employment  and  falls  to  pay  his 
dues  therefor,  he  is  legally  suspended,  although  there  was  a  con- 
troversy over  the  matter  between  him  and  the  local  secretary; 
and  the  reasonableness  of  the  by-law  in  reference  to  such  extra 
hazard  Is  not  involved,    p.  426. 

6.  Tender. — What  Constitutes. — ^To  constitute  a  tender  there  must 
be  a  definite  oflPer  to  pay,  and  an  unqualified  refusal  to  accept 
p.  426. 

7.  Tender. —  Waiver. —  AhUity  to  Perform. —  Burden  of  Proof. — 
The  formal  requisites  of  a  tender  may  bo  waived,  but  the  ability 
to  perform  must  exist,  the  burden  of  proving  such  ability  being 
u[>iii  ihc  <ir:o  iil'M<liii«  iho  tender,     p.  127. 
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From  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Action  by  Lizzie  Fisher  against  the  Supreme  Tent;, 
Knights  of  the  Maccabees  of  the  World.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Warren  Sayre,  Nelson  G.  Hxinter,  C.  K.  Lucas  and  John 
y.  Sees,  for  appellant. 
Lyman  H,  Jackman  and  Clifford  F,  Jackman,  for  appellee. 

CoMSTOCK,  J. — The  complaint  was  in  two  paragraphs. 
The  first  alleged,  in  substance,  that  defendant  was  a  mutual 
and  fraternal  beneficiary  association,  doing  business  under 
the  laws  of  the  State  of  Indiana ;  that  on  December  30,  1895, 
Lemuel  A.  Fisher  was  duly  elected  and  admitted  as  a  bene- 
ficiary member  of  defendant  order,  and  continued  as  such 
beneficiary  member  until  his  death  on  December  29,  1905, 
and  was  at  all  times  in  good  standing  and  entitled  to  all  the 
benefits  and  privileges  appertaining  and  incident  to  such 
membership;  that  said  Fisher  at  all  times  performed  all 
the  duties  incumbent  upon  him  as  such  member,  and  other- 
wise complied  with  all  the  requirements  thereof  and  per- 
formed all  the  conditions  on  his  part  to  be  performed ;  that, 
at  the  time  said  Fisher  was  received  as  a  member  of  said 
order,  defendant  executed  and  delivered  to  him  a  certificate, 
or  policy  of  insurance,  marked  exhibit  A ;  that  said  Fisher 
died  in  Huntington  county,  Indiana,  on  December  29,  1905; 
that  on  said  date  said  certificate  was  in  full  force  and  effect, 
and  that  said  Fisher  had  at  all  times  theretofore  been  a  mem- 
ber in  good  standing  of  said  association ;  that  plaintiff  per- 
formed all  tho  requirements  on  her  part;  that  defendant 
denies  liability  under  said  certificate  and  refuses  to  furnish 
plaintiff  with  blanks  for  Ihe  purpose  of  making  and  execut- 
ing proofs  of  death,  and  refuses  to  accept  proofs  of  death  of 
said  Fisher ;  that  plaintiff  is  the  widow  of  Lemuel  A.  Fisher, 
and  demands  payment  of  said  insurance,  but  defendant  re- 
fuses payment. 

The  second  paragraph  contains  the  same  allegations  as  to 
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appellant  association,  and  the  admission  of  said  Fisher  and 
the  issuing  of  a  certificate  of  membership,  as  set  out  in  said 
first  paragraph,  and  further  alleges  that  from  the  date  of  his 
admission  to  November  1,  1905,  Fisher  was  at  all  times  in 
good  standing ;  that  on  said  November  1,  1905,  and  during 
the  months  of  November  and  December,  1905,  there  was  in 
full  force  and  effect  a  certain  by-law  of  defendant  company, 
as  follows : 

''These  monthly  rates  will  be  due  without  notice  on  the 
first  day  of  each  month,  and  must  be  paid  by  the  member 
to  the  tent  record  keeper  on  or  before  the  last  day  of  the 
month." 

That  during  said  months  of  November  and  December,  1905, 
John  V.  Sees  was  record  keeper  of  the  local  tent  of  defend- 
ant; that  on  November  18,  1905,  Fisher  offered  to  pay  and 
tendered  to  said  Sees  for  said  defendant  all  moneys  and 
assessments  due  to  defendant  for  the  month  of  November, 
1905 ;  that  Sees  then  and  there  refused  to  accept  such  money. 
Then  follow  the  same  allegations  as  to  Fisher's  death  and 
demand  of  paj^ment  as  are  in  the  first  paragraph.  A  sep- 
arate demurrer  for  want  of  facts  was  overruled  to  each 
paragraph  of  complaint,  and  appellant  answered  in  five  par- 
agraphs, to  the  third  and  fourth  of  which  demurrers  were 
sustained.  Upon  the  issues  formed  by  the  first  and  second 
paragraphs  of  complaint,  the  first,  second  and  fifth  para- 
srraphs  of  answer,  and  reply  in  denial,  the  case  was  submitted 
for  trial  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
$1,000  in  favor  of  appellee. 

The  assignment  of  errors  challenges  the  correctness  of  the 
ruling  of  the  court  upon  each  of  said  demurrers  and  upon 
appellant's  motion  for  a  new  trial. 

The  objection  urged  against  the  first  paragraph  of  the 
complaint  is  based  upon  that  part  which  is  in  the  following 
language:  **That  said  defendant  denied  liability  under 
said  certificate  and  policy  of  insurance,  and  refused  and 
still  refuses  to  furnish  this  plaintiff  with  blanks  for  the  pur- 


422  APPELLATE  COURT  OP  INDIANA, 

Supreme  Tent,  etc.,  v,  Fisher — 15  Ind.  App.  419. 

pose  of  makiiig  and  executing  proofs  of  death,  and  refuses 
to  accept  proofs  of  death  of  said  Lemuel  A.  Fisher." 

It  is  insisted  by  appellant  that  the  complaint  shows  upon 

its  face  that  appellee  has  failed  to  comply  with  the  laws  of 

the  order;   that  the  death  of  Lemuel  A.  Fisher  oc- 

1.  curred  on  December  29,  1905,  and  this  suit  was  com- 
menced on  January  14,  1907,  and  all  proofs  of  death 

were  due  before  the  commencement  of  this  suit  and  were  not 
filed;  that  the  averments  by  which  appellee  attempts  to 
avoid  the  effect  of  this  laches  are  not  sufficient;  that  the 
averment  pleaded  is  not  the  averment  of  a  fact,  but  a  mere 
conclusion.  Said  paragraph,  in  addition  to  the  foregoing, 
alleges  "that  the  insured  has  at  all  times  performed  all  the 
duties  incumbent  upon  him  as  such  member,  and  has  other- 
wise complied  with  all  the  requirements  thereof  and  per- 
formed all  the  conditions  on  his  part  to  be  performed,"  and 
that  the  plaintiff  has  performed,  all  the  conditions  on  her 
part  to  be  performed.  These  allegations  are  sufficient. 
§376  Burns  1908,  §370  B.  S.  1881;  Grand  Lodge,  etc.,  v. 
Barwe  (1906),  38  Ind.  App.  308,  and  cases  cited;  Firemen's 
Fund  Ins,  Co.  v.  Finkelstein  (1905),  164  Ind.  376. 

The  objection  to  the  second  paragraph  of  complaint  is  that 

it  does  not  state  the  amount  due  at  the  date  of  the  alleged 

tender,  nor  that  the  amount  tendered  was  in  lawful 

2.  money,  and  does  not  show  that  the  amount  tendered 
was  brought  into  court  for  the  use  of  defendant.    The 

language  with  reference  to  the  tender  is  as  follows :  '  *  Plain- 
tiff further  says  that  on  November  18,  1905,  Lemuel  A. 
Fisher  offered  to  pay  and  tendered  to  said  John  V.  Sees,  as 
such  authorized  and  acting  record  keeper  of  said  defendant, 
all  moneys  and  assessments  due  this  defendant  association 
for  the  month  of  November,  1905 ;  that  said  John  V.  Sees, 
as  such  authorized  and  acting  record  keeper,  did  then  and 
there  refuse  to  accept  such  moneys  and  assessments  from 
said  Lemuel  A.  Fisher,  although  bmng  authorized  by  said 
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defendant  a.ssociation  as  the  record  keeper  for  said  local  tent 
or  lodpe.  and  it  being  his  duty  to  accept  such  payment." 
The  averment  may  be  lacking  in  definiteness  of  statement  as 
to  the  amount  and  character  of  money  of  the  alleged  tender, 
but  this  could  have  been  remedied  by  a  motion  to  make  more 
specific.    We  have  considered  the  averments  of  the  third 
and  fourth  paragraphs  of  answer  and  the  objections  thereto. 
In  these  rulings  we  find  no  error,  but,  in  view  of  the  conclu- 
5Jon  reached,  we  do  not  deem  it  necessary  to  discuss  or  fur- 
ther refer  to  them  in  this  opinion. 

One  of  the  reasons  set  out  in  the  motion  for  a  new  trial  is 
that  the  evidence  is  insufficient  to  sustain  the  verdict. 

It  also  appears  that  on  June  26,  1904.  and  while  the  in- 
sured was  engaged  in  a  nonhazardous  employment,  defend- 
ant revised  its  by-laws ;  that  said  by-laws  provided,  among 
other  things,  as  follows : 

*'§281.  Brakemen  on  freight -trains  shall  not  be  admitted 
to  the  association.  §282.  Any  member  who  engages  in  a 
prohibited  occupation  shall  forfeit  all  rights  as  life  ben- 
efit member,  and  his  certificate  shall  thereby  become 
absolutely  null  and  void.  *  •  *  §347.  A  life  benefit 
member  failing  to  pay  his  monthly  dues  and  assessments 
within  the  month  on  the  first  day  of  which  they  are  due 
shall  stand  suspended,  without  notice,  from  all  rights  of 
life  benefit  membership.  *  *  *  §394.  No  benefit  shall 
be  paid  on  account  of  the  death  or  disability  of  a  member 
who  is  under  suspension  for  any  cause  at  the  time  of  his 
death  or  disabilitv. ' ' 

It  is  insisted  on  behalf  of  appellee,  not  that  the  assess- 
Kients  and  dues  for  the  month  of  November,  1905,  were  paid. 
^ut  that  the  evidence  shows  an  offer  to  pay  and  a  refusal  to 
accept— in  other  words,  a  tender  of  said  assessments  and 
dues— and  that  the  conduct  of  appellant's  representative  ex- 
cused the  insured  from  making  actual  tender.  The  only 
evidence  on  the  subject  of  tender  was  given  by  the  witness 
John  V.  Sees,  who,  during  the  months  of  November  and  De- 
cember wag,  and  ever  since  has  been,  record  keeper  for  the 
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local  tent  of  the  defendant  order  at  Huntington,  Indiana. 
In  reference  to  a  conversation  held  with  Fisher,  the  insured, 
on  November  18,  1905,  said  witness  testified:  **I  went  into 
Hosier's  barber  shop  here  in  the  city  to  collect  Hosier's  dues, 
and  Fisher  was  being  shaved,  •  •  •  and  as  I  went  to  go 
out  he  called  to  me  and  said:  *How  about  me?'  or  'What 
are  you  going  to  do  about  me  ?  You  know  I  have  gone  into 
the  railroad  service  ? '  And  I  said :  *  No,  I  did  not  know  it, 
but  I  know  it  now, '  or  something  to  that  effect,  and  he  said : 
*What  are  you  going  to  do  about  met '  and  I  answered  him 
that  I  was  sorry,  but  I  believed  under  the  by-laws  that  his 
policy  was  lapsed,  and  that  I  did  not  believe,  under  the  by- 
laws, that  I  had  the  right  to  take  his  money,  and  that  the  by- 
laws were  very  strict  on  the  record  keepers'  taking  money 
from  people  in  the  railroad  service,  and  explained  to  him 
what  those  by-laws  were ;  that  they  provide  for  the  expulsion 
of  the  record  keeper  if  he  did  so,  but  that  the  final  decision 
of  the  matter  lay  with  the  supreme  record  keeper  of  the 
order,  and  that,  if  he  wished,  I  would  take  his  money  and 
send  it,  along  wdth  the  rest  of  the  money,  and  an  explanar 
tion  of  his  case  to  the  supreme  record  keeper,  and  he  said 
something  to  the  effect  that  there  was  too  much  red  tape 
about  it  to  suit  him,  and  he  made  the  remark  in  a  joking  sort 
of  way,  but  he  meant  it,  too,  and  that  he  did  not  believe  he 
would  take  any  further  steps  in  the  matter.  I  told  him  that 
unless  he  paid  me  before  the  first  of  December  I  would  sus- 
pend him,  and  he  said  if  he  was  going  to  pay  me,  or  rather, 
I  think  he  said  if  he  changed  his  mind  he  would  pay  me  be- 
fore that  time  or  let  me  know  about  it."  Said  witness  fur- 
ther testified  as  follows:  **Q.  Mr.  Sees,  at  that  time,  in 
Hosier's  barber  shop,  did  he  offer  to  pay  you  his  dues?  A. 
Not  any  more  than  the  conversation  there  indicated.  That 
is  all  that  took  place  between  us.  Q.  Now,  Mr,  Sees,  I  will 
ask  you  if  he  did  not  say  to  you  at  that  time:  'Mr.  Sees, 
how  about  it?  Will  you  take  my  money?*  And  I  will  ask 
you,  Mr.  Sees,  if  you  did  not  say  to  him,  no,  that  you  eo\\\i\ 
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not  take  his  money  as  record  keeper,  but  you  would  take  it 
as  a  forwarding  agent.     A.    Well,  that  is  in  effect,  Mr.  Jack- 
man,  what  was  said,  and  still  it  was  not  exactly  that.     It  was 
more  as  I  stated  to  you  before.     Q.    Would  you  take  his 
money  there  or  at  any  other  time  as  record  keeper?     A.     It' 
he  had  offered  it  to  me  I  do  not  believe  that  I  would  have 
taken  it  as  record  keeper,  except  to  forward  it  to  the  supreme 
record  keeper,  as  I  stated.     Q.     Now,  did  he  at  no  other  time 
offer  you  any  money,  or  offer  to  pay  his  dues  ?     A.     No. 
Q.    Mr.  Sees  I  will  ask  you  if  you  did  not  tell  me  at  one  time 
in  my  office  that  Mr.  Fisher  had  offered  to  pay  his  dues — 
his  local  dues  to  the  Maccabees — and  that  you  had  refused  to 
accept  them  except  as  a  forwarding  agent  ?     A.     Something 
to  that  effect,  Mr.  Jackman.     I  think  I  made  you  a  some- 
what similar  statement  tp  what  I  have  made  here,  except  in 
different  language." 

On  cross-examination  said  witness  testified:  **Q.  Then 
he  [Fisher]  did  not  offer  to  pay  the  flat  rate,  nor,  in  addi- 
tion to  that,  an  extra  hazard,  did  he?  A.  Well,  now,  he 
did  not  make  any  offer  to  pay  the  flat  rate  except  inasmuch 
as  the  conversation  that  I  stated  before,  that  he  asked  me 
what  would  be  done  about  his  business.'*  The  records  of 
said  local  tent  of  said  order  show  that  the  insured  was  sus- 
pended on  December  1,  1905,  for  nonpayment  of  dues.  A 
written  notice  of  his  suspension  was  sent  to  and  received  by 
the  insured. 

Subsequent  to  the  conversation  had  on  November  18,  the 
record  keeper  had  another  conversation  with  Fisher  on  or 
about  December  5,  1905,  in  which  the  insured  stated, 
3.    in  substance,  that  he  had  received  said  written  notice 
of  his  suspension,  and  in  which  he  said  to  Mr.  Sees : 
"I  was  coming  up  to  see  you  about  that  [insurance] .     I  have 
decided  to  drop  it ;   so  you  do  not  need  to  pay  any  further  at- 
tention to  it."    He  said  that  he  had  talked  the  matter  over 
with  his  wife,  and  as  he  had  some  other  insurance  that  he  re- 
Sfarded  just  as  good  or  better  he  had  decided  to  let  it  go; 


426  APPELLATE  COURT  OP  INDIANA, 

Supreme  Tent,  etc.,  v.  Fisher-^ft5  Ind.  App.  419. 

that  the  Maccabees  insurauce  was  only  good  until  he  was 
fifty-five  years  of  age,  and  that  he  did  not  believe  he  would 
carry  it  any  further.  The  statement  made  by  the  insured 
on  December  5  is  pertinent  as  showing  his  purpose,  after  full 
consideration,  to  drop  this  insurance,  and  as  a  further  decli- 
nation upon  his  part  to  accept  the  offer  of  the  tent  recorder 
made  with  a  view  of  his  reinstatement.  He  clearly  elected 
to  accept  the  suspension  as  permanent.  He  was  under  no 
legal  obligation  to  pay  his  assessment.    No  legal  rem- 

4.  edy  was  open  to  the  association  to  enforce  it.     The 
life  of  the  association  is  dependent  upon  the  payment 

of   assessments   according   to   the   provisions   of   its    laws. 
Union  Mut.  Life  Ins.  Co.  v.  Adler  (1906),  38  Ind.  App.  530. 
The  reasonableness  of  §282,  in  reference  to  members'  en- 
gaging in  hazardous  employment,,  is  discussed.     The  con- 
sideration of  that  question  is  not  necessary,  because 

5.  the  insured  was  suspended  under  the  section  which 
applies  to  the  nonpayment  of  dues  and  assessments  for 

the  month  of  November.  It  is  shown  without  contradiction 
that  the  assessment  for  tlie  month  of  November,  1905,  and 
which  the  insured  had  the  entire  month  in  which  to  pay, 
was  not  paid.  It  appears,  too,  without  dispute  that  he  was 
suspended  on  December  1,  1905,  for  failure  to  pay  his  dues ; 
that  he  was  notified  in  writing  by  the  proper  officer  of  said 
company  of  his  suspension,  and  that  after  he  had  received 
such  notice  he  conferred  with  his  wife  on  the  subject  and 
decided,  in  view  of  the  fact  that  he  had  other  insurance 
which  he  regarded  as  good,  if  not  better,  to  drop  the  insur- 
ance in  question.  The  evidence  shows  neither  payment  nor 
tender  of  payment  of  the  dues  in  question.     To  con- 

6.  stitute  a  tender  there  must  be,  on  the  one  hand,  a 
definite  offer  to  pay  and,  on  the  other  hand,  an  un- 
qualified refusal  to  accept.    Shotwell's  Executors  v.  Denn- 
man  (1793),  1  N.  J.  L.  •IT*;  Eastland  v,  Longshom  (1818), 
1   Nott.   &  McC.   *1M;   Pulsifer  v.  Shepard  (1864),  36  111. 
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513;  Selby  v.  Hurd  (1883),  51  Mich.  1, 16  N.  W.  180;  King 
V.  Finch  (1878),  60  Ind.  420. 

While  the  formal  requisites  of  tender  may  be  waived,  there 

can  be  no  waiver  of  performance,  unless  there  is  an  ability 

to  perform.     Wynkoop  v.  Cowing  (1859),  21  111.  570, 

7.  587;  Steele  v.  Biggs  (1859),  22  111.  643,  656;  Pinney 
V.  Jorgenson  (1880),  27  Minn.  26,  6  N.  W.  376;  Nie- 
derhauser  v.  Detroit,  etc.,  St.  R.  Co.  (1902),  131  Mich.  550, 
91  N.  W.  1028;  Shank  v.  Gro/f  (1898),  45  W.  Va.  543,  32 
S.  E.  248.  Appellant's  representative  did  not  unqualifiedly 
refose  to  accept  the  money,  nor  did  appellee  ever  offer  to 
pay;  but  even  if  the  claim  made  by  appellee  is  correct,  to 
make  a  waiver  effective  it  must  appear  that  the  insured  had 
the  money  in  his  present  or  immediate  control.  Upon  this 
there  is  no  evidence.  As  to  waiver  of  tender,  the  cases  go 
no  farther  than  to  hold  that  a  refusal  in  advance  to  accept, 
excuses  further  offer  or  effort  to  pay,  but  it  must  always  be 
made  to  appear  that  the  party  making  the  tender  has  the 
capacity  to  do  what  he  was  obligated  to  do.  That  is  one  of 
the  essentials  of  a  good  tender.  Where  a  party  offering  to 
pay  has  had  that  offer  refused,  he  is  not  entitled  to  treat  it 
as  a  tender,  unless  he  shows  that  he  was  ready  and  willing 
to  do  what  he  proposed.  He  can  suffer  no  loss  by  having 
been  deprived  of  an  opportunity  to  do  what  he  was  in  no 
condition  to  do.  The  burden  of  showing  an  ability  to  do  a 
particular  thing  offered  to  be  done  is  upon  the  party  making 
the  offer. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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Wulschner-Stewart  Music  Company  v.  Hblft. 

[No.  6,9(53,    Filed  February  25,  1910.] 

1.  Work  and  I^bor. — Money  Advanced  — Complaint, — Bills  of  Par- 
ticulars.— In  an  action  for  commissions  on  sales,  and  for  money 
expended,  a  complaint  which  shows  neither  by  Its  averments  nor 
by  the  bill  of  particulars  thereto  attached  that  the  commission 
was  earned,  nor  that  such  money  was  advanced  by  the  plaintiff, 
is  not  suiTicient,  a  general  allegation  of  indebtedness  being  insuffi- 
cient   p.  428. 

2.  Pleading. — Common  Counts. — Code, — The  common  counts,  as  es- 
tablished by  the  common  law,  are  sufficient  under  the  Indiana 
code,  but  a  common  count  which  falls  to  allege  that  the  work 
sued  for  was  done,  or  that  the  money  sued  for  was  advanced  by 
the  plaintifir,  is  bad.    p.  429. 

3.  Appeal. — Defective  Pleadings, — Evidence  Not  in  Record. — Right 
Result. — Where  the  pleadings  alone  are  in  the  record,  the  Appel- 
late Court  is  unable  to  tell  whether  a  correct  result  was  reached, 
p.  429. 

Prom  Superior  Court  of  Vigo  County;  John  E.  Cox. 
Judge. 

Action  by  Walter  Ilelft  against  the  Wulschner-Stewart 
Music  Company.  From  a  judgment  for  the  plaintiff,  de- 
fendant appeals.     Reversed. 

Crane  <&  Miller  and  J,  Harvey  CaldiveU,  for  appellant. 
Frank  S.  Rawley,  Isaac  Tomer  and  Frank  W.  Snider,  for 
appellee. 

ROBY,  J. — Appellee's  complaint  is  in  one  paragraph.    Its 
averments  are  that  defendant  is  a  corporation;    **that  de- 
fendant is  indebted  to  plaintiff  for  commission  as  a 
1.    salesman  for  defendant  in  the  sum  of  $500,  which  is 
now  due  and  w^holly  unpaid;    that  defendant  is  in- 
debted to  plaintiff  for  wages  and  expense  money  advanced 
for  and  in  behalf  of  said  defendant,  in  the  sum  of  $75,  which 
is  now  due  and  wholly  unpaid.''    TTpon  motion  the  court 
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required  him  to  furnish  a  bill  of  particulars,  which  was  done. 
Such,  bill  is  in  form  as  follows : 

**  Walter  Helft, 

V. 

Wulschner-Stewart  Music  Co. 

Vose  piano  sold  to  Peter  Denkleman,  July  11,  1905, 
Terre  Haute,  $5." 

The  item  set  out  is  one  of  fifty-six.  There  is  nothing  in 
the  complaint  or  bill  of  particulars  showing  that  the  com- 
mission  specified  was  earned  or  the  wages  and  the  expense 
money  advanced  by  plaintiff.  The  bill  of  particulars,  refer- 
ence to  which  may  be  made  to  cure  the  defect  in  the  body  of 
^e  pleading,  is  ineffective  for  that  purpose.  The  general 
allegation  of  indebtedness  is  insufficient  to  inform  defendant 
of  the  nature  of  the  claim  against  it.  Peden  v.  Mail  (1889), 
ns  Ind.  556;  Oise  v.  Cook  (1899),  152  Ind.  75;  Brickey  v. 
^win   (1890),  122  Ind.  51. 

It  is  contended  that  the  complaint  is  sufficient  as  a  com- 
'"on  count.     The  sufficiency  of  the  common  count  as  a  com- 
plaint is  established  by  the  decisions,  although  log- 
^-       ically  not  in  accord  with  code  provisions.     Southern 
R,  Co.  V.  Hazleivood  (1909),  post,  478.    The  absence  of 
te    averment  that  the  work  was  done,  or  that  the  money 
was  a<3vanced  Ijv  plaintiff,  is  as  fatal  at  common  law  as  under 
^^^   ^t«tute.     Stephen,  Pleading,  378,  387. 

The  evidence  is  not  in  the  record,  and  in  its  ab- 

^-      sence  we  are  unable  to  say  that  the  right  result  was 

reached. 

*^€  judgment  is  reversed  and  cause  remanded,  with  in- 

^^^itions  to  sustain  appellant's  demurrer  to  the  complaint. 
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FiNLEY  ET  AL.  V.  CiTY  OF  KeNDALLVILLE. 
[No.  6,619.    Filed  February  25.  1910.] 

1.  Municipal  Corpobations. —  Drains. — Discontinuance. — Surface- 
Watera. — ^A  drain  constructed  by  a  city  for  carrying  off  surface- 
waters  may  be  discontinued  by  such  city  without  liability,  where 
property  owners  are  left  In  no  worse  condition  than  they  occupied 
prior  to  the  construction  of  such  drain,    p.  432. 

2.  Appeal. — Harmless  Error. — Exclusion  of  Evidence. — Directing 
Verdict, — Where  upon  the  undisputed  facts  the  plaintiffs  are  not 
entitled  to  recover,  alleged  errors  in  excluding  evidence  and  in 
directing  a  verdict  for  defendant  will  be  considered  harmless, 
p.  434. 

Prom  Lagrange  Circuit  Court ;  James  8.  Dodge,  Judge. 

Action  by  Frank  S.  Finiey  and  another  against  the  City 
of  Kendallville.  Prom  a  judgment  for  defendant,  plain- 
tiflPs  appeal.    Affirmed. 

Colerick  &  Ninde,  for  appellants. 

R.  P.  Barr  and  L.  W.  Welker,  for  appellee. 

Myers,  C.  J. — ^Appellants  brought  this  action  against  ap- 
pellee to  recover  damages  for  injury  to  their  certain  real 
estate  caused  by  surface-water.  At  the  close  of  appellants' 
evidence,  upon  the  court's  direction,  the  jury  returned  a  ver- 
dict in  favor  of  appellee,  and  judgment  thereon  was  ren- 
dered against  appellants.  Appellants'  motion  for  a  new- 
trial  was  overruled,  and  this  ruling  is  the  only  error  assigned. 
Appellants,  in  support  of  their  motion  for  a  new  trial,  have 
assigned  twenty-one  reasons,  sixteen  of  which  relate  to  al- 
leged errors  of  the  court  in  refusing  to  admit  in  evidence 
certain  proceedings  of  the  common  council  of  Kendallville, 
and  in  refusing  to  permit  a  certain  witness  to  give  his  opin- 
ion as  to  the  rental  value  of  appellants'  property  prior  to  a 
certain  date  and  after  that  date.  The  seventeenth  reason 
challenges  the  action  of  the  court  in  directing  a  verdict  for 
the  appellee.     The  last  four  reasons  relate  to  the  assignments 
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that  the  evidence  does  not  support  tlie  verdict,  and  that  the 
verdict  is  contrary  to  law.  • 

The  facts,  about  which  there  is  practically  no  dispute, 
show  that  the  property  in  question  is  situated  at  the  south- 
west corner  of  East  and  Richmond  streets  in  the  city  of  Ken- 
dall ville;  that  appellants  became  the  owners  of  this  prop- 
erty in  1887,  and  have  since  resided  thereon;  that  the 
dwelling  faces  East  street,  from  which  street  Richmond 
street  extends  westward ;  that  Richmond  street,  with  the  lots 
adjoining  it,  a  short  distance  west  of  East  street  is  low  and 
subject  to  overflow  by  surface-water  in  wet  seasons;  that 
the  rear  or  western  portion  of  appellants'  lot  is  five  and  one- 
half  or  six  feet  lower  than  the  front  portion,  on  which  is 
located  the  dwelling-house ;  that  in  1878,  and  prior  thereto, 
a  portion  of  Richmond  street  adjoining  appellants'  property, 
as  well  as  the  neighboring  lots,  was  subject  to  overflow  in  wet 
seasons,  and  for  lack  of  an  outlet  the  water  remained  in  the 
street  and  on  portions  of  the  adjoining  lots  for  a  considerable 
time;  that  in  1878  the  city  council  caused  to  be  constructed 
a  drain,  commencing  at  the  lowest  point  in  Richmond  street, 
about  one  himdred  and  fifty  feet  from  the  residence  of  ap- 
pellants, thence  extending  northeastwardly  along  that  street 
to  East  street,  thence  north  along  East  street  to  the  right  of 
way  of  the  Lake  Shore  and  Michigan  Southern  railway, 
thence  east  along  said  way ;  that  this  drain  was  constructed 
in  part  out  of  four-  or  five-inch  farm  tile  laid  beneath  the  sur- 
face of  the  ground,  and  in  part  was  an  open  ditch ;  that  its 
only  use  was  to  carry  off  the  surface-water  from  the  low  por- 
tion of  Richmond  street  and  the  adjoining  grounds,  includ- 
ing the  premises  of  appellants ;  that  no  adjoining  proprietor 
tapped  it  or  connected  his  premises  with  it;  that  it  had  an 
open  inlet  through  a  sunken  box  in  Richmond  street;  that  in 
1892  the  railroad  company  filled  up  that  portion  of  its  right 
of  way  on  which  the  drain  was  located,  and  constructed  a 
track  thereon;  that  thereafter  one  Moyer,  residing  on  the 
south  side  of  the  railroad  right  of  way,  complained  to  ap- 
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pellee  regarding  the  outlet  of  the  ditch,  and  claimed  that  the 
water  from  it  \^s  overflowing  his  premises,  whereupon  the 
city  council  of  Kendallville  declared  said  drain  a  nuisance, 
and  caused  its  inlet  to  be  filled  with  sod  and  earth;  that 
afterward  said  council  rescinded  its  action,  declaring  the 
drain  to  be  a  nuisance,  and  attempted  to  open  it,  but  it  there- 
after appeared  to  be  partially  obstructed;  that  said  drain 
was  abandoned  by  the  city  and  its  inlet  was  filled  up  in 
1896,  and  thereafter,  until  appellants  filled  up  the  rear  por- 
tion of  their  lot  in  the  year  1903,  the  surface-water  was  not 
carried  away  by  the  drain,  and  after  excessive  rains  the 
water  would  collect  and  overflow  the  rear  end  of  appellants' 
lot,  injuring  the  trees  and  shrubbery  thereon,  overflowing 
the  cistern  and  flooding  the  cellar,  causing  the  cellar  wall  to 
crack,  thereby  damaging  and  injuring  appeUants'  property, 
and  it  is  for  such  injuries  that  this  action  was  brought. 

It  appears  that  after  the  year  1896,  at  some  time  not  men- 
tioned in  the  evidence  or  set  forth  in  the  briefs,  appellee 
caused  a  two-inch  iron  pipe  to  be  sunk  into  the  gravel  near 
the  point  which  had  been  the  entrance  to  the  drain  in  Rich- 
mond street,  for  the  purpose  of  allowing  the  accumulated 
water  to  sink.  It  also  appears  that  in  1892  one  of  the  ap- 
pellants signed  a  remonstrance  against  the  construction  by 
the  city  of  a  sewer  in  Richmond  street.  In  1901  a  petition 
was  presented  to  the  council  for  the  grading  of  Richmond 
street,  and  some  time  before  the  trial  it  had  been  graded  and 
the  place  where  the  drain  had  started  was  filled  up  and 
leveled.  The  water  which  invaded  the  premises  of  the  ap- 
pellants was  surface-water,  not  by  the  city  gathered  into  a 
body  or  collected  into  a  channel  and  discharged  upon  said 
premises. 

It  was  water  against  which  the  appellee  was  not,  in  the 

first  instance,  under  any  obligation  to  protect  the  appellants 

or  their  vendor.     As  we  have  seen,  the  railroad  eom- 

1.    pany,  in  the  legitimate  use  of  its  right  of  way,  ob- 
structed the  outlet  so  as  to  render  the  drain  a  nui- 
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sance.  The  maintenance  of  the  drain  was  abandoned  by  the 
city,  and  in  due  course  of  time'  the  street  was  graded,  and 
thereby  the  need  of  such  a  drain  for  the  benefit  of  the  street 
was  at  an  end,  and  unless  the  city  was  obliged  to  maintain 
perpetually  the  drain  as  orijnnally  constructed,  in  such  man- 
ner as  to  protect  the  adjoining  low  grounds  of  the  citizens, 
appellants  had  no  cause  of  action.  The  exercise  of  the  city's 
power  to  establish  the  drain  for  carrying  off  the  surface- 
water  was  discretionary,  and  the  right  to  discontinue  the 
maintenance  thereof  must  also  be  regarded  as  discretionary, 
where,  by  so  doing,  the  adjoining  proprietor  was  left  in  no 
worse  condition  than  before  the  construction  of  the  drain, 
and  was  merely  put  to  the  necessity  of  filling  his  lot  in 
order  to  exclude  the  surface-water  not  brought  there  by  the 
city.  Abbott,  Mun.  Corp.,  §958 ;  2  Dillon,  Mun.  Corp.  (4th 
ed.),  §§1039,  1041,  1046;  5  Thompson,  Negligence  (2d  ed.), 
§5881;  Town  of  Montwello  V.  Fox  (1892),  3  Ind.  App.  481; 
Weis  V.  City  of  Madison  (1881),  75  Ind.  241,  39  Am.  Rep. 
135;  Cairo,  eic,  B.  Co.  v.  Stevens  (1881),  73  Ind.  278,  38 
Am.  Rep.  139;  Rutherford  v.  Village  of  Holley  (1887),  105 
N.  Y.  632,  11  N.  E.  818. 

In  the  case  of  Collins  v.  City  of  Waltham  (1890),  151 
Mass.  196,  24  N.  E.  327,  surface-water  flowed  down  a  series 
of  streets  into  a  connecting  street  by  open  gutters,  thence 
overflowed  adjoining  lands  and  flooded  the  plaintiff's  land, 
to  his  injury.  The  streets  were  substantially  at  the  grade  of 
the  surrounding  lands,  and  it  did  not  distinctly  appear  that 
the  water  which  came  in  open  gutters  would  not  come  down 
and  flood  the  plaintiff's  land  to  the  same  extent  if  there  were 
no  streets  at  all.  There  was  an  underground  drain  in  the 
connecting  street  which  relieved  the  flow  somewhat,  but  the 
inlet  was  sometimes  stopped  up.  It  was  held  that  the  city 
was  not  liable  for  any  damages  to  the  plaintiff.  In  the  case 
of  C%  of  Atchison  v.  ChalUss  (1872),  9  Kan.  603,  it  is  said 
to  be  well  settled  that  a  city  is  not  bound  to  construct  any 
Vol.  45—28 
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channel,  culvert,  sewer  or  drain  to  carry  off  surface-water, 
and  it  was  held  that  after  the  city  has  constructed  a  sewer  or 
drain  to  carry  off  surface-water  it  may  discontinue  it  and 
make  no  further  use  of  it,  if  thereby  it  does  not  leave  an 
individual  in  a  worse  condition  than  if  no  sewer  or  drain 
had  ever  been  constructed.  See,  also,  Waters  v.  Village  of 
Baxj  View  (1884),  61  Wis.  642,  21  N.  W.  811. 

There  being  no  liability  of  appellee  upon  the  imdisputed 

facts,  there  could  be  no  available  error  in  the  exclusion  of 

the  various  items  of  offered  evidence  not  materially 

2.     changing  the  state  of  facts,  nor  in  directing  a  verdict 

for  appellee.    Appellants  have  not  shown  reversible 

error. 

Judgment  affirmed. 


Barth  v.  Pittsburgh,  Cincinnati,  Chicago  and 

St.  Louis  Railway  Company. 

[No.  6,937.     Filed  January  7,  1910.     Rehearing  denied  February 

25,  1910.] 

1.  Railroads. — Rights  of  Way. — Contracts. — ^A  railroad  company 
receiving  a  grant  of  a  right  of  way  on  which  to  build  switches 
must  abide  by  the  conditions  of  such  grant,    p.  43G. 

2.  Railroads. — Violating  Easement  Rights, — Increase  of  Hazard, — 
A  railroad  company  that  violates  the  provisions  of  a  right  of  way 
contract,  thereby  increasing  the  hazard  to  the  grantor's  property, 
can  be  enjoined,    p.  430. 

Prom  Floyd  Circuit  Court ;  William  C.  Utz,  Judge. 

Suit  by  Elizabeth  Barth  against  the  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Reversed. 

John  D.  Welman  and  Charles  L,  Jeweti,  for  appellant. 
M,  Z.  Stannard  and  Mclntyre,  BuUeit  c£"  James,  for  ap- 
pellee. 

RoBY,  J.— Appellant  is  the  owner  of  certain  lots  in  New- 
Albany.     On  September  2,  1903,  she  executed  an  instrument 
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in  writing,  by  ^e  terms  of  which  she  authorized  appellee  to 
construct  and  operate  a  side-track. across  said  real  estate, 
thereby  connecting  its  main  track  with  two  certain  manu- 
faetunng  establishments.  It  was  specified  that  the  width 
of  land  to  be  occupied  for  this  purpose  should  not  **  exceed 
fourteen  feet,"  and  the  description  of  the  track  to  be  con- 
structed was  otherwise  as  follows:  ** Beginning  at  a  point 
in  the  southerly  main  track  of  the  aforesaid  railway  east  of 
Eighth  street  at  New  Albany  station,  on  the  Louisville 
division  of  said  railway,  in  the  county  of  Floyd,  State  of 
Indiana,  and  extending  southeastwardly  to  the  west  line  of 
Eleventh  street,  projected  southwardly  to  the  Ohio  river,  in 
said  city."  A  blueprint  showing  said  track  in  its  entirety 
is  made  an  exhibit  to  said  instrument.  The  course  of 
Eleventh  street  is  at  right  angles  to  appellee's  main  line,  and 
the  east  side  of  Eleventh  street  is  shown  as  the  eastern  ter- 
minus of  the  siding. 

PlaintiflE  in  her  complaint  avers  that  defendant  in  disre- 
gard of  the  limitations  contained  in  said  contract,  has  par- 
tially constructed  and  is  about  to  lay  down  a  railroad  track 
extending  indefinitely  east  of  Eleventh  street,  for  the  pur- 
pose of  operating  and  running  trains  of  cars  and  locomo- 
tives thereon   and   transporting   goods   in   the   transaction 
of  business  in  certain  factories  and  elevators  erected  and 
being  erected  east  of  Eleventh  street ;  that  such  addition  to 
said  track  will  greatly  increase  the  traffic  over  plaintiff's 
said  lots;   that  the  movement  of  cars  and  engines  will  be 
practically  continuous;    that  plaintiff's  buildings  will  be 
objected  to  an  additional  hazard  from  fire;   that  said  real 
estate  will  be  depreciated  in  value  by  such  additional  use, 
and  that  great  and  irreparable  damage  will  be  suffered,  un- 
less the  defendant  be  enjoined  from  making  the  contem- 
plated addition  to,  and  the  use  of,  said  track.    The  court 
siistained  a  demurrer  to  this  pleading.    Plaintiff  refused  to 
plead  further,  and  appeals. 
Appellee  sustains  its  judgment  by  the  statement  of  two 
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propositions:     (1)    That  the  contract  is  an  executed  license 

from,  and  not  a  lease  by,  appellant;   (2)  that  the  acceptance 

of  the  license  and  the  expenditure  of  large  amounts  of  money 

thereunder  estop  appellant  from  revoking  it.     Ap- 

1.  pellee's  right  in  appellant's  real  estate  is  measured 
by  the  contract  formed  by  its  acceptance  of  her  writ- 
ten grant.  Alcorn  v.  Morgan  (1881),  77  Ind.  184.  It  is 
limited  by  an  instrument  which  does  not  confer  the  right  to 
extend  the  siding  beyond  Eleventh  street.  It  is  simply  a 
matter  of  abiding  by  a  contract.  This  will  have  to  be  done 
by  both  parties.  Appellee  may  as  well  appropriate  twenty- 
five  or  one  hundred  feet  in  width  across  appellant's  lots  aa  to 
extend  the  switch  as  it  proposes. 

The  case  made  is  a  proper  one  for  injunctive  relief.     That 
there  is  some  hazard  to  a  frame  building,  situated  in  prox- 
imity to  a  railroad  track,  from  fire,  made  necessar}' 

2.  by  the  use  of  steam-power,  is  well  known.    That  the 
increased  use  of  the  track  will  increase  such  hazard  is 

succinctly  averred.  Appellant  ought  not  to  be  required  to 
lake  such  additional  chances.  Ferris  v.  American  Breunng 
Co.  (1900),  155  Ind.  539,  52  L.  R.  A.  305;  Xefda  Real 
Estate  Co.  v.  Macy  (1897),  147  Ind.  568;  Simpson  v.  Pitts- 
burgh, etc.,  Glass  Co.  (1902),  28  Ind.  App.  343. 

Judgment  reversed  and  cause  remanded,  with  instruction 
to  overrule  the  demurrer  to  the  complaint  and  for  further 
proceedings. 


Saylor,  Administrator,  v.  Obendorf. 

[Na  6,542.     Filed  November  3,  1909.     Rehearing  denied  January 
14,  1910.    Transfer  denied  February  25,  1910.] 

1.  Tbial. — Talcing  Case  from  Jury. — Appeal. — ^A  directed  verdict 
for  the  defendant  can  be  upheld,  on  appeal,  only  where  the  facts, 
together  with  the  inferences  therefrom,  most  favorable  to  the 
plaintiff,  wholly  fail  to  entitle  him  to  any  relief,    p.  438. 

2.  Contracts. — Support, — Failure  to  Conform. — Damages. — ^Where 
the  plalntlfTs  decedent  conveyed  her  farm  to  her  son,  such  son 
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agreeing  to  furnish,  for  her,  firewood,  vegetables,  apples  and 
cider,  and  the  evidence,  In  an  action  by  her  administrator  for 
damages,  falls  to  show  that  any  vegetables  or  apples  were  raised 
ou  the  farm  thereafter,  or  that  any  cider  was  made,  and  further 
shows  tliat  such  son  furnished  some  of  the  wood  used  by  the 
^o'antor.  and  agreed  with  the  person  who  furnished  the  remainder 
to  pay  for  it,  no  breach  of  the  contract  is  shown,  p.  439. 
'i.  Trial. — Directing  Verdict, — Proving  Different  Cause  of  Action, 
— y aria f ice. — ^Where  the  evidence  shows  a  wholly  different  cause 
of  action  from  the  one  alleged,  a  verdict  for  defendant  should  be 
ordered,    p.  440. 

From  Dekalb  Circuit  Court;   Emmet  A,  Bratton,  Judge. 

Action  by  Joseph  Saylor,  as  administrator  with  the  will 
annexed  of  ]\Iary  Kurtz,  against  Jacob  Obendorf.  Prom  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

P.  y.  Hoffman  and  Frank  A,  Brink,  for  appellant 
E,  B.  Dunton  and  J.  E,  &  J.  H.  Rose,  for  appellee. 

Myers,  J. — This  was  an  action  by  appellant  against  ap- 
pellee, based  upon  a  certain  written  contract  entered  into 
September  29,  1897,  between  appellee  and  appellant's  de- 
cedent, whereby  it  is  alleged  that  appellee  agreed,  in  con- 
sideration of  said  decedent's  conveying  to  him  certain  land, 
that  he  would  satisfy  certain  debts  of  decedent,  pay  her  $500 
in  cash,  and  furnish  her  **with  the  necessary  vegetables, 
apples,  and  one  barrel  of  cider  each  year,  and  also  furnish 
her  with  the  necessary  firewood  during  her  life,"  but  that 
appellee,  upon  demand  by  decedent,  failed  to  furnish  the 
articles  therein  stiuplated  to  be  furnished;  that  decedent 
died  in  1907,  and  that  said  contract  had  been  lost  or  de- 
stroyed; that  the  articles  to  be  furnished  by  appellee  to 
decedent  and  not  furnished  were  of  the  value  of  $1,000,  for 
which  judgment  is  demanded. 

The  complaint,  the  answer  in  four  paragraphs  and  a  reply 
in  general  denial  formed  the  issues  submitted  to  a  jury  for 
trial.  At  the  conclusion  of  plaintiff's  evidence  the  court 
instructed  the  jury  to  return  a  verdict  for  the  defendant. 
Plaintiff's  motion  for  a  new  trial,  for  the  reasons  therein 
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stated — ^that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrar>'^  to  law,  and  error  of  the  court  in  in- 
structing the  jury  t*^  return  a  verdict  for  defendant — ^was 
overruled,  and  final  judgment  rendered  in  favor  of  defendant. 

The  overruling  of  plaintiff's  motion  for  a  new  trial  is 

assigned  as  error.     The  question  is,  Did  the  court  err  in 

peremptorily  instructing  the  jury?    The  answer  to 

1.  this  question  requires  us  to  consider  the  evidence, 
keeping  in  mind  that  this  particular  action  of  the 
court  **can  only  be  upheld  where,  after  a  consideration  of 
all  the  evidence  most  favorable  to  plaintiff,  together  with  aU 
reasonable  and  legitimate  inferences  which  a  jury  might 
have  drawn  therefrom,  it  can  be  said  that  the  evidence  is 
clearly  insufficient  to  establish  one  or  more  facts  essential  to 
the  plaintiff's  right  of  action."  Davis  v.  Mercer  Lumber 
Co.  (1905),  164  Ind.  413. 

The  evidence,  about  which  there  is  little  or  no  conflict, 
shows  that  on  September  29,  1897,  Mary  Kurtz,  appellant's 
decedent,  was  the  owner  of  certain  lands  in  Dekalb  county, 
which  she  conveyed  to  her  son,  appellee  herein ;  that  the  con- 
sideration recited  in  the  deed  was  $3,100 ;  that,  concurrently 
with  the  execution  of  the  deed,  the  grantor  and  grantee 
therein  entered  into  a  written  contract,  which  thereafter  and 
prior  to  the  commencement  of  this  action  had  been  lost  or 
destroyed.  Only  one  witness,  the  scrivener,  undertook  to 
detail  the  contents  of  that  instrument.  This  witness  tes- 
tified that  the  true  consideration  for  the  deed,  as  stated  in 
the  contract,  was  that  the  grantee  should  pay  the  then  exist- 
ing debts  of  the  grantor,  and  furnish  her,  during  her  life, 
with  necessary  firewood  and  vegetables,  and,  in  the  fall  of 
each  year,  apples  and  one  barrel  of  cider,  when  there  was  an 
apple  crop.  The  evidence  also  shows  that  appellee  furnished 
the  timber  from  which  eight  cords  of  wood  was  cut;  that 
the  decedent  lived  with  her  daughter,  the  wife  of  appellant, 
who  resided,  for  five  or  six  years  after  the  execution  of  the 
deed,  on  a  ten-acre  tract,  the  property  of  a  third  person,  ad- 


NOVEMBER  TERM,  1909.  439 

Saylor  r.  Obendorf— 45  Ind.  App.  436. 


joining  the  land  conveyed,  and  then  moved  to  another  farm 
about  one  mile  distant,  where  they  lived  at  the  time  of  the 
death  of  decedent;  that  she  died  testate,  and  by  the  terms 
nf  her  will  all  of  her  property  was  devised  to  said  daughter 
and  her  husband,  the  appellant ;  that  during  the  time  de- 
cedent resided  with  her  said  daughter  she  was  physically 
unable  to  do  any  work,  and  it  was  necessary  to  keep  one  fire 
burning  day  and  night  during  the  entire  year,  except  in  the 
summer  when  it  was  necessary  to  have  a  fire  in  the  heating 
stove  nearly  every  evening;  that  in  the  house  where  de- 
cedent lived  appellant  maintained  one  heating  stove  and  one 
eook  stove;  that  the  entire  household  had  the  benefit  of  and 
were  warmed  by  the  same  fire ;  that  the  wood,  except  eight 
cords,  was  provided  by  appellant,  estimated  at  thirty  cords 
each  year  for  the  heating  stove,  and  worth  from  $1.50  to  $2 
a  cord  delivered.  It  also  appears  that  with  the  exception  of 
the  eight  cords  no  part  of  the  wood  came  from  appellee's 
farm;  that  appellee,  upon  one  or  two  occasions,  during 
the  spring  of  1899,  made  inquiry  of  appellant  as  to  his  hav- 
ing' wood,  and  said  that  he  (appellee)  had  no  more  wood 
than  he  needed;  but  that  he  was  to  furnish  his  mother 
wood,  and  that  appellant  should  go  ahead  and  get  it,  and 
said:  **I  will  see  that  you  get  your  pay.''  Appellant  re- 
plied that  he  would,  and  he  did  furnish  the  wood.  On  the 
*arm  conveyed  was  an  apple  orchard,  and,  from  the  entire 
^ndence,  the  only  inference  to  be  drawn  is  that  the  parties 
to  said  contract  had  reference  to  apples  grown  in  that 
orchard. 

We  have  endeavored  to  state  the  facts  and  inferences  to 
be  drawn  from  the  evidence  as  favorably  to  appellant  as 

the  record  will  justify.     Therefore,  keeping  in  mind 
2.    the  gisi   of  the  . action,  appellee's  failure  to  furnish 

firewood,  vegetables,  apples  and  cider,  and  the  proof 
relative  thereto,  it  will  be  seen  that  there  is  absolutely  no 
evidence  that  durinsr  the  ten  years  in  question  any  vegetables 
or  apples  were  grown  on  the  fann  conveyed  by  decedent  to 
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appellee,  nor  is  there  any  evidence  as  to  the  quantity  of 
these  articles  necessary  for  decedent's  use,  or  the  value  of 
such  articles  as  a  basis  of  recovery.  As  to  the  wood,  it  does 
not  appear  that  the  decedent  ever  had  any  cause  for  com- 
plaint. It  is  shown  that  only  eight  cords  of  wood  was  cut 
from  the  land  conveyed,  while  thirty  cords  each  year  were 
necessary  for  the  comfort  of  decedent,  and  that  appellee  had 
said  that  he  had  no  wood  other  than  for  his  own  use ;  and  it 
appears  that  by  an  arrangement  between  appellee  and  appel- 
lant, to  which  decedent  was  not  a  party,  the  necessary  fire- 
wood was  actually  furnished.  From  the  evidence,  it  cannot 
be  said  that  Joseph  Saylor  furnished  the  wood  because  of  a 
refusal  of  appellee  to  do  so,  or  because  of  any  request  by  the 
decedent,  but  it  is  clear  that  Saylor,  a  stranger  to  the  orig- 
inal contract,  did  furnish  it  at  the  request  of  appellee,  on  the 
strength  of  appellee's  promise  to  pay  therefor. 

The  complaint,  in  this  case,  proceeds  upon  the  theory  of  a 

liability  to  the  decedent's  representative,  while  the  evidence 

makes  out  a  prima  facie  case  against  appellee  and  in 

3.  favor  of  Joseph  Saylor,  personally,  and  is  therefore 
within  the  rule  forbidding  a  recovery  where  the  evi- 
dence makes  out  a  case  materially  different  from  the  case 
made  by  the  pleadings.  Borders  v.  Williams  (1900),  155 
Ind.  36,  and  cases  cited.  Had  appellant's  decedent  era- 
ployed  Saylor  to  supply  her  with  firewood,  because  of  ap- 
pellee's refusal  so  to  do,  and  this  was  a  suit  by  Saylor  to 
collect  from  appellee  the  reasonable  value  of  the  wood  fur- 
nished by  him,  we  would  have  a  state  of  facts  not  unlike  tho 
facts  in  the  case  of  Huffmond  v.  Bence  (1891),  128  Ind.  131. 
But  the  facts  in  that  case  being  so  widely  different  from  the 
facts  in  the  case  at  bar,  it  is  without  influence. 

Judgment  affirmed. 
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Fowler  v.  Fort  Wayne  and  Wabash  Valley 

Traction  Company. 

[No.  0,730.    Filed  March  S,  1910. J 

1.    Pleading. — Complaint. — Theory. — ^A   complaint   shouid   proceed 

upon  a  definite  tlieory.    p.  443. 

2.    Railboads. — Intcrurban. — Injuries   oti   Highways, — Frightening 

Horses.— Complaint. — Where  a  complaint  alleges  that  defendant 

interurbaij   railroad  company  negligently  ran  its  car  along  the 

highway  upon  which  the  plaintiff  was  traveling  in  a  buggy,  that 

the  plaintiff's   hort?e  became  frightened  thereat,   to  defendant's 

knowlodt^e,  and  that  the  defendant  refused  to  stop  its  car,  thereby 

causiDjr  kucIi  horse  to  throw  the  plaintiff  from  her  buggy,  to  her 

injury,  such  charge  of  negligence  is  the  gist  of  the  action,  and  is 

the  only  charge  defendant  should  be  expected  to  meet    p.  44J5. 

3-     ItAiLKOADs. — Intrntrban. — I  se    of    Highways. — Nuisance. — ^The 

authorized  uae  of  a  imbllc  highway  by  an  interurban  railroad 

company  does  not  of  itself  constitute  a  nuisance,    p.  443. 

4.    Appeal. — Instructions. — How  Made  Part  of  Record, — ^Where  the 

word  "given,"  or  the  word  "refused,"  was  written  before  each  of 

the  instructions  set  out  In  the  transcript,  such  instructions  can 

not  be  considered  a  part  of  the  record,  the  statute  (§501  Burns 

1908,  Acts  1907,  p.  652)  requiring  a  memorandum  showing  which 

instructions  wera  given  and  which  refused,  signed  by  the  judge, 

at  the  close  of  the  instructions,    p.  444. 

Proin  Cass  Circuit  Court ;  John  8.  Lairy,  Judge. 

Action  by  Anna  Fowler  against  the  Port  Wayne  and 
Wabash  Valley  Traction  Company.  Prom  a  judgment  for 
defendant,  plaintiff  appeals.     Affinned. 

Haag  &  Stewart,  for  appellant. 

Lairy  &  Mahoney  and  Barrett  &  Morfis,  for  appellee. 

Myers,  C.  J. — This  was  an  action  by  appellant  against 
appellee  to  recover  damages  for  a  personal  injury.  The 
complaint  was  answered  by  a  general  denial,  and,  upon  a 
trial  by  jury,  a  verdict  was  returned  in  favor  of  the  appellee. 
The  appellant's  motion  for  a  new  trial  was  overruled,  and 
this  ruling  alone  is  assigned  as  error. 

The  complaint  alleged  that  the  defendant  was  a  corpora- 
tion organized  and  doing  business  under  and  in  pursuance 
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of  the  laws  of  this  State,  and  was  the  owner  <if  and  operating? 
a  system  of  electric  railway  in  and  through  the  counts    of 
Miami  in  said  State;   that  on  a  day  named  it  was  engaged 
in  transporting,  for  hire,  i:)ersons  in  cars  which  it  caused  to 
be  propelled  along  rails  and  tracks  owned  and  maintained 
by  it  on  and  along  a  certain  common  and  public  highway 
leading  from  the  east  to  the  city  of  Peru ;  that  on  said  day 
plaintiff  and  her  husband  w^ere  driving  their  horse,  hitched 
to  an  open  buggy,  eastward  from  said  city,  and  on  and  along 
said  highway,  when  the  defendant  with  one  of  its  city  cars, 
known  as  car  No.  19,  passed  plaintiff  and  her  husband  on 
said  highway;    that  said  defendant  proceeded  with  its  car 
eastward  until  it  reached  a  certain  i)oint,  when  it  stopped, 
and  started  on  the  return  trip,  meeting  plaintiff  and  her  hus- 
band traveling  on  the  highway  in  said  buggy;    that  said 
horse  had  always  been  gentle,  quiet,  safe  and  easily  man- 
aged, even  in  the  presence  of  and  near  proximity  to  street- 
ears,  electric  cars  and  steam  railroad  cars.     It  is  then  al- 
leged that  said  car  was  uncommonly  long,   and  so   con- 
structed that  when  being  operated  it  would  rock,  and  swing 
up  and  down  at  the  ends,  thereby  causing  the  fenders  at- 
tached to  each  end  of  the  car  to  toss  upward  and  downward, 
"P^rhich  they  did  as  the  car  approached  plaintiff  and  her  hus- 
bicud  in  said  buggy,  thereby  frightening  plaintiff's  horse 
drawing  said  buggy,  so  that  he  reared,  backed  and  plunged 
forward,  throwing  plaintiff  with  great  force  from  the  buggy 
upon  the  hard  gravel  roadbed  of  said  highway,  on  account  of 
which  she  was  severely  bruised,  etc.  (describing  her  injuries, 
and  stating  her  damages) ;    that  said  injuries  to  plaintiff 
were  caused  wholly  by  the  negligence  of  the  defendant  in 
so   carelessly  and  negligently  operating  and   running  its 
said  car  that  it  would  rock,  and  swing  up  and  down  at  the 
ends;  that  defendant's  motorman  and  conductor,  in  charge 
of  said  car,  knew  by  the  actions  of  said  horse  that  it  was 
frightened  by  said  car,  and  they  had  suflScient  time  to  avoid 
the  accident  by  stopping  the  car,  but  disregarded  their  duty 
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to  stop,  and  proceeded  with  the  car  toward  plaintiff,  know- 
ing that  injury  to  plaintiff  was  inevitable. 

The  evidence  relating  to  the  question  of  negligence  on  the 
part  of  appellee,  as  well  as  upon  the  part  of  appellant,  was 
of  such  a  character  that,  under  well-settled  principles  affect- 
ing the  relative  rights  and  duties  of  the  parties  in  the  use  of 
the  highway,  it  was  proper  to  leave  the  decision  of  those 
matters  to  the  jury.  In  this  connection,  appellant  lays  es- 
pecial stress  upon  the  fact,  sho\\Ti  by  the  evidence,  that  the 
accident  occurred  upon  a  public  highway  outside  the  limits 
of  a  city  or  town,  and  it  is  contended  that,  inasmuch  as  it 
appears  that  the  railway  was  constructed  and  operated  longi- 
tudinally upon  the  highway,  on  which  appellant  was  riding 
in  a  vehicle  drawn  by  a  horse  which  took  fright  at  appellee's 
interurban  car,  the  case  should  be  treated  as  an  action  for 
injury  caused  by  a  nuisance.  Or,  in  other  words,  it  is  in- 
sisted by  the  appellant  that  this  should  be  treated  as  a  cause 
of  action  for  an  injury  arising  from  an  unlawful  occupation 
and  use  of  the  public  highway  longitudinally  by  appellee. 
In  order  to  show  the  fallacy  of  this  arETunK^nt,  we  have  taken 
space  to  show  the  purport  of  the  complaint ;  for  it  is 

1.  well  settled  that  ever>^  action  must  proceed  upon  some 
definite,  legal  theory,  and  defendant  should  be  ap- 
prised of  plaintiff's  theory  by  the  direct  averments  of  the 
complaint.     Plainly,  the  only  cause  which  appellee  could  be 

expected  to  prepare  to  combat  was  one  for  injury 

2.  negligently  inflicted  by  the  employes  of  appellee  in 
charge  of  the  particular  car,  at  a  definite  time  and  in 

a  certain  place. 

That  an  electric,  suburban  or  intenirban  railway  company 

may  construct  and  use  a  railroad  upon  a  public  highway, 

outside  the  limits  of  a  city,  under  permission  granted 

3.  by  the  board  of  county  commissioners,  is  as  well  estab- 
lished, so  far  as  travelers  upon  the  highway  are  eon- 

eemed,  as  that  it  may  construct  and  use  its  railway  within 
the  corporate  limits  of  a  city  by  permission  of  the  proper 
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municipal  authorities.  Southeast,  etc,  R,  Co,  v.  EvansviUe, 
etc.,  R.  Co.  (1907),  169  Ind.  339,  13  L.  B.  A.  (N.  S.)  916; 
Chicago,  etc.,  R.  Co.  v.  Whiting,  etc.,  St.  R.  Co.  (1894),  139 
Ind.  297,  26  L.  R.  A,  337,  47  Am.  St.  264.  Had  the  injury, 
for  which  appellant  sought  to  recover  damages,  occurred 
within  the  corporate  limits  of  the  city  of  Peru,  certainly  such 
a  complaint  would  not  suggest  to  appellee  a  contest  as  to  the 
validity  of  its  occupancy  and  use  of  the  city  streets.  The 
only  reason  for  such  a  suggestion  in  this  case  seems  to  have 
arisen  from  an  unfounded  opinion  that  such  use  of  the  rural 
highway  must  necessarily  be  unlawful  in  all  cases.  Appellee 
was  not,  by  this  complaint,  presented  with  an  issue  as  to  the 
lawfulness  of  its  occupancy  and  use  of  the  rural  highway. 

Appellant  seeks  to  question  the  alleged  action  of  the  coiu't 

in  refusing  to  give  certain  instructions  asked  for  by  her,  and 

in  ^ving  certain  instructions  requested  by  appellee. 

4.  There  is  no  bill  of  exceptions  relating  to  the  instruc- 
tions to  the  jury.  It  does  not  appear  that  the  court 
gave  to  the  jury  any  instructions  of  its  own  motion.  It 
does  appear  that  before  each  of  the  instructions  in  the  rec- 
ord, whether  asked  for  by  appellant  or  by  appellee,  is  the 
word  *' Given,"  or  the  word  ** Refused."  The  statute  of 
March  12,  1907  (Acts  1907,  p.  652,  §561  Burns  1908),  in 
force  at  the  time  the  cause  was  tried,  provides,  as  did  the 
statute  of  which  it  is  amendatory  (Acts  1903,  p.  338,  §1), 
that  **the  court  shall  indicate,  before  instructing  the  jury, 
by  a  memorandum  in  writing  at  the  close  of  the  instruc- 
tions so  requested,  the  numbers  of  those  given  and  of  those 
refused,  and  such  memorandum  shall  be  signed  by  the 
judge."  It  has  been  decided  by  this  court  and  by  the  Su- 
preme Court  that  by  such  **  method  the  court  itself,  without 
a  bill  of  exceptions,  makes  the  record  show  which  of  the  in- 
structions requested  were  given  and  which  were  refused/' 
and  that  without  such  memorandum  signed  by  the  judge  we 
cannot  determine  whether  any  or  all  of  the  instructions  re- 
quested were  iriven  or  refused.     Inland  Steel  Co.  v.  Smith 
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(1907),  168  Ind  245;  Mand  Steel  Co.  v.  Smith  (1907),  39 
Ind.  App.  636;  Baker  v.  Gawland  (1906),  37  Ind.  App.  364; 
Delaware,  etc.,  Tel.  Co.  v.  Fiske  (1907),  40  Ind  App.  348; 
Fetrie  v.  Lxidwig  (1908),  41  Ind.  App.  310;  Supreme  Tent, 
etc.,  V.  Ethridge  (1909),  43  Ind.  App.  475;  Holcomb  v.  Nor- 
man (1909),  43  Ind.  App.  506.  Appellant,  therefore,  has 
not  saved  any  question  relating  to  the  giving  or  to  the  refus- 
ing to  give  any  of  the  instructions  requested  by  the  parties. 
Judgment  affirmed. 


Knickerbocker  Ice  Company  v.  Smith. 

I  No.  (5.697.    Filed  March  8.  1910.1 

1.  Masteb  and  Servant. — Injury  to  Felloic  Servant. — Complaint. — 
Allegatiofi  that  ^'Defendant"  Was  Negligent. — A  eomplalut  alleg- 
ing 8i)eciflcally  that  the  plaintlfTs  fellow  servant  negligently 
operated  the  dipper  by  which  plaintiff  was  injured,  and  also  that 
"defendiiDt*  eomimny  did  so,  shows  that  the  Injury  was  caused 
by  the  act  of  such  fellow  servant,    p.  449. 

2.  Pleading. — Complaint. — Sufjldency  of. — A  complaint  must  state 
facts  in  such  language  that  a  person  of  common  understanding 
may  know  what  is  Intended,    p.  449. 

3.  Masit:r  and  Servant. — Safe  Place. — Complaint. — ^A  complaint 
for  injuries  recelvp^l  by  a  servant  because  of  an  unsafe  working 
place  must  show  that  the  danger  was  one  that  inhered  in  the 
place,  or  machinery  or  appliances  furnished,  and  not  to  the  man- 
ner of  doing  the  work.    p.  449. 

4.  Master  and  Servant. — Safe  Place. — Rules. — Delegation  of 
Duties. — ^A  master  must  use  ordinary  care  to  provide  for  his  serv- 
ants a  safe  place  in  which  to  work,  safe  appliances  with  which  to 
work,  and  should  adopt  reasonable  rules  for  the  conduct  of  the 
work ;  and  these  duties  cannot  be  delegated,    p.  449. 

5.  Master  and  Servant. — FellOic  Servants. — Ffic  of  Tools. — Dele- 
gation of  Master's  Duty. — A  master  may  delegate  to  fellow  serv- 
ants his  duty  as  to  the  proper  handling  of  appliances  furnished, 
and  thereby  free  himself  from  all  liability  for  negligence  therein, 
p.  460. 

6.  IfASTca  and  Sebvant. —  Negligence  of  Fellow  Servants. —  A 
master  Is  not  liable  for  the  negligence  of  fellow  servants,    p.  460. 
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7.  Master  and  Servant. — FeUoto  Servants. — yegligence. — Com- 
plaint,— A  complaiDt  showing  that  the  plaintifiF,  while  at  his  cus- 
tomary place,  was  injured  by  the  fall  of  a  sand  and  gravel  dipper, 
that  the  defendant  negligently  failed  to  establish  any  rules  for 
the  operation  of  such  dipper,  that  such  dii)per  was  ordinarily 
damped  after  each  dip,  but  that  on  the  occasion  in  question, 
without  any  warning  or  notice  thereof  to  the  plaintiff,  it  was 
negligently  dipped  a  second  time  without  its  being  dumped, 
thereby  Injuring  the  plaintiff,  does  not  state  a  cause  of  action, 
p.  461. 

Prom  Lake  Superior  Court ;  Harry  B,  Tuthill,  Judge. 

Action  by  Sylvester  A.  Smith  against  the  Bjiiekerbocker 
Ice  Company.  From  a  judgment  for  plaintiff  for  $1,500, 
defendant  appeals.    Reversed. 

Philo  Q,  Doran,  Franh  J.  Conhoy,  Elids  D.  Sdlsbury  and 
W,  J?.  Card,  for  appellant. 
Crumpacker  &  Moran,  for  appellee. 

Rabb^  J. — ^Appellant  owns  a  sand-  and  gravel-pit  from 
which  it  ships  by  carload  lots  large  quantities  of  sand  and 
gravel.  The  sand  and  gravel  are  taken  from  the  pit  and 
loaded  on  cars  by  means  of  a  steam-shovel.  While  engaged 
in  appellant's  service,  in  the  work  of  operating  said  steam- 
shovel,  and  loading  cars  with  sand  from  appellant's  pit, 
appellee  suffered  an  injury. 

This  action  was  brought  to  recover  damages  therefor,  on 
the  theory  that  appellant  was  guilty  of  negligence  prox- 
imately causing  the  injury  suffered.  Appellant's  demurrer 
to  the  complaint  was  overruled,  issues  were  formed,  the  cause 
was  tried  by  a  jury,  and  a  verdict  was  returned  and  judg- 
ment rendered  thereon  against  appellant. 

The  sufficiency  of  the  complaint  to  withstand  a  demurrer 
is  presented  by  appellant's  assignment  of  errors.  The  com- 
plaint avers  that  the  steam-shovel  used  by  appellant  in  its 
work  was  fastened  to  the  front  of  a  flat-car,  built  for  the 
purpose,  having  a  large  crane,  which  carried  an  arm,  to 
which  was  fastened  a  dipper  or  scoop,  by  means  of  which  the 
sand  and  gravel  were  scooped  out  of  the  pit  and  deposited  in 


NOVEilBEE  TERM,  1909.  44? 

KDlckerbocker  Ice  Co.  r.  Siiilth^45  Ind.  App.  445. 

cars,  and  which  crane  worked  on  a  pivot ;  that  the  construc- 
tion of  the  machine  was  such  that  the  crane,  handle  and 
dipper  could  be  manipulated  by  a  man  in  ohargre  thereof,  in 
such  manner  that  it  would  scoop  up  sand  and  gravel  within 
a  radias  of  thirty  feet  of  the  pivot  upon  which  the  crane 
turned ;  that,  in  operating  the  machine,  the  gravel  and  sand 
were  scooped  up  into  the  dipper  by  letting  it  down  into 
the  pit,  propelling  it  forward  and  upward,  by  means  of 
steam-power,  until  the  dipper  was  filled,  then  raising  it 
and  swinging  it  by  means  of  the  crane  over  to  the  cars  on 
a  track  alongside  the  machine,  thon  dumping  the  dipper  and 
returning  it  to  be  refilled ;  that  the  flat-car  on  which  the  ma- 
chine stood  rested  on  a  temporary  track,  which  had  to  be 
constructed  in  front  of  the  car  as  the  work  progressed,  and 
that  those  who  laid  this  track  worked  in  the  space  under  the 
crane  and  dipper,  and  could  only  do  their  work  in  the  space 
of  time  occupied  in  raising,  dumping  and  returning  the 
dipper;  that  the  necessities  of  their  work  required  them  to 
work  hurriedly,  and  it  was  their  duty  and  custom  to  rush 
in  behind  and  under  the  dipper  when  it  was  raised,  and  work 
while  the  dipper  was  being  swung  over  and  emptied,  and  to 
watch  for  its  return  after  its  contents  had  been  emptied  into 
the  car,  and  protect  themselves  from  injury  by  getting  out 
of  the  way  upon  its  return  to  be  refilled ;  that  the  dipper 
would  readily  fill  at  one  upward  stroke ;  that  the  crane  and 
dipper  were  operated  by  a  man  in  charge  of  the  steam-shovel, 
who  worked  on  the  forward  end  of  the  car,  and  who,  with 
appellee  and  others,  was  employed  by  appellant  to  load  the 
sand  and  gravel  on  said  cars;  that  the  dipper  and  handle 
would  weigh  five  tons,  and  that  it  was  dangerous  for  those 
engaged  in  extending  the  track  to  lower  the  dipper,  after  it 
had  been  raised  in  the  act  of  filling,  without  swinging  it 
around  to  the  car,  or  without  warning  such  men  in  time 
to  enable  them  to  get  out  of  the  way;  that  men  employed 
in  the  work  of  laying  the  track  became  accustomed  to 
the  time  required  to  swing  the  dipper  from  the  pit  to  the 
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car,  dump  it  and  return,  so  they  could  easily  govern  them- 
selves in  their  work,  and  avoid  danger  from  the  return  of  the 
dipper. 

It  is  further  averred  that  '*it  happened  occasionally,  but 
very  rarely,  that  in  entering  the  dipper  in  the  bank,  and 
pushing  it  forward  to  be  filled,  it  did  not  fill  sufficiently,*' 
and  the  craneman  and  those  operating  the  machinery  of  said 
shovel  **were  required  to  let  said  dipper  down  and  refill  it," 
without  swinging  it  around  to  the  car  and  dumping  what  it 
contained;    that  the  persons  working  on  the  track  had  no 
means  of  knowing  whether  said  dipper  was  filled  or  not  filled 
in  the  fiist  eifort,  and  had  no  means  of  knowing  when  it 
would  be  let  down  to  be  refilled  without  swinging  it  to 
be  dumped,  unless  warned  by  defendant;   that  **it  was  the 
duty  of  defendant,  whenever  such  was  the  case,  to  warn 
them,  and  that  their  working  place,  under  the  aforesaid  cir- 
cumstances, was  highly  dangerous  and  unsafe,  unless  they 
were  so  warned;"    that  defendant  employed  plaintiflE  to 
assist  in  laying  said  track  for  the  steam-shovel,  and  that  he 
worked  continuously  at  said  employment  from  March  25, 
1906,  until  May  5,  1906 ;  that  defendant  instmcted  him  how 
and  when  to  do  said  work,  but  negligently  failed  and  omitted 
to  instruct  him  that  said  dipper  was  liable  not  to  fill  at  the 
first  stroke,  and  that  it  was  sometimes  necessary  to  let  it 
down  again  to  fill  it  completely  before  swinging  it  around 
to  the  car  and  dumping  it,  and  that  defendant  negligently 
failed  to  provide  anyone  to  warn  plaintiff  thereof  when  said 
dipper  should  be  so  let  down  without  being  first  swung 
around  to  said  car  and  dumped,  and  that  during  the  time 
plaintiff  worked  there,  up  until  the  time  of  his  injury,  it 
was  never  necessarv'^  to  let  do\vn  said  dipper  the  second  time 
in  order  to  fill  it  perfectly  before  swinging  it  around  to  the 
car  to  be  dumped;   that  until  plaintiff  was  injured  he  did 
not  know  that  such  would  be  the  fact ;  that  on  May  5,  while 
he  was  engaged  in  discharging  the  duties  of  his  employment, 
the  defendant  raised  said  dipper  in  the  act  of  filling  it,  and 
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then,  while  plaintiff  was  performing  his  said  work  in  said 
manner,  defendant,  without  warning  him,  negligently  let 
said  dipper  dow  n  again,  without  swinging  it  around  to  the 
car,  as  aforesaid,  and  thereby  struck  and  injured  plaintiff. 

It  thus  appears  that  plaintiff  suffered  the  injury  com- 
plained of  by  the  act  of  the  craneman  in  letting  the  dipper 
down  on  him  while  he  was  engaged  in  the  discharge  of 
1.    the  duties  of  his  employment.     It  is  true  that  the 
complaint  averred  that  ** defendant''  let  the  dipper 
or  shovel  down  on  plaintiff,  but  the  specific  averments  of  the 
^•omplaint,  which  are  controlling,  show  that  this  act  was  per- 
formed by  a  servant.    Two  alleged  omissions  of  duty  are 
charged  against  appellant,  as  being  the  proximate  cause  of 
the  injuries  complained  of:     (1)    Failure  to  instruct  ap- 
pellee of  the  danger  to  be  apprehended  from  a  second  effort 
to  fill  the  dipper  with  sand,  without  dumping  the  sand  into 
the  car;    (2)  failure  to  warn  appellee  that  the  dipper  was 
being  let  down  to  be  refilled. 

The  complaint,  to  withstand  a  demurrer,  must  directly 
aver  facts  showing  a  right  of  action  in  plaintiff,  in  such  lan- 
guage that  a  person  of  common  understanding  may 

2.  know  what  is  meant  to  be  charged.     Here  the  founda- 
tion of  appellee's  case  rests  upon  an  alleged  existing 

danger,  out  of  which  danger  it  is  claimed  a  duty  grew  owing 

by  appellant  to  appellee,  the  neglect  of  which  produced  the 

injury  complained  of.     It  is  not  charged  that  this 

3.  danger  was  one  that  inhered  to  appellee's  working 
place,  or  the  machinery  and  appliances  furnished  by 

appellant  to  its  servants  to  work  \vith,  but  that  it  arose  from 
the  manner  in  which  the  work  was  conducted. 
The  law  governing  the  relations  of  master  and  servant  im- 
pose certain  duties  upon  the  master.    He  is  bound  to 

4.  exercise  reasonable  care  to  provide  his  servants  with  a 
safe  place  in  which  to  work  and  safe  appliances  to 

work  with,  to  adopt  reasonable  rules  and  regulations  for 
Vol.  45—29 
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the  conduct  of  the  business,  where  the  nature  of  the  work 
and  the  circumstances  of  the  case  require  it,  and  to  warn 
his  servants  of  dangers  connected  with  the  service,  of  which 
the  master  has  knowledge  and  of  which  the  servant  is  ig- 
norant. These  duties  the  master  cannot  delegate,  and  who- 
ever performs  them  stands,  in  that  respect,  in  the  master's 
place.  But  there  are  certain  duties  the  servant  owes  to  the 
master,  and  the  performance  of  all  such  duties  the 

5.  master  may  delegate  to  servants,  and  in  the  perform- 
ance of  such  duties  the  servant  represents  not  the 

master  but  himself.  Among  other  duties  which  the  master 
may  thus  delegate  to  servants  is  the  proper  handling  of  ap- 
pliances which  the  master  furnishes  the  servants  to  work 
with  in  the  performance  of  the  duties  they  owe  to  hiin. 
Chicago,  etc.,  R.  Co.  v.  Barker  (1908),  169  Ind.  670,  17  L. 
R.  A.  (N.  S.)  542  and  cases  cited  in  notes;  Dill  v.  Marmon 
(1905),  164  Ind.  507;  Indianapolis  Terra  Cotta  Co.  v. 
Wachstetter  (1909),  44  Ind.  App.  550;  St  Louis,  etc.,  B. 
Co.  V.  Needham  (1894),  63  Fed.  107, 11  C.  C.  A.  56,  25  L.  R. 
A.  833;  Howard  v.  Denver,  etc.,  R.  Co.  (1886),  26  Fed.  837. 
The  master  has  a  right  to  presume  that  his  servants,  in  the 
performance  of  their  duties  to  him,  in  handling  and  using 
the  appliances  and  tools  with  which  they  are  fur- 

6.  nished,  will  exercise  reasonable  precaution  not  to  in- 
jure each  other,  and  for  their  careless  use  of  such 

instruments,  by  which  a  fellow  servant  is  injured,  the  master 
is  not  responsible.  1  Labatt,  Master  and  Serv.,  §30v,  and 
authorities  cited.  In  the  case  of  Chicago,  etc.,  R.  Co.  v. 
Barker,  supra,  the  Supreme  Court  said:  *'The  full  test  of 
liability  is  not  the  condition  of  the  place  nor  the  machinery 
at  the  instant  of  the  injurs^  but  the  character  of  the  duty, 
the  negligent  performance  of  which  caused  the  injury.'*  In 
the  case  of  Howard  v.  Denver,  etc.,  R.  Co.,  supra,  Justice 
Brewer,  speaking  for  the  court,  said:  *'The  true  idea  is 
that  the  place  and  instruments  must  in  themselves  be  safe, 
for  this  is  what  the  master's  duty  fairly  compels,  and  not 
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that  the  master  must  see  that  no  negligent  handling  by  an 
employe  of  the  machinery  shall  create  danger." 

It  appears  from  the  complaint  that  the  appellee  was  in- 
jured while  engaged  in  the  regular  duties  of  his  employment 
at  a  place  where  such  duties  were  regularly  to  be 
7.    performed ;  that  the  injury  was  not  the  result  of  any 
inherent  danger  in  the  place,  nor  of  any  defect  in  the 
machinery  furnished  by  appellant  for  appellee  to  work  with, 
'  'it  that  it  resulted  from  the  act  of  a  fellow  servant  in 
uanipulating  a  machine  in  the  performance  of  the  work  in 
which  they  were  both  engaged  for  the  common  master ;  and, 
fmrn  the  facts  averred  in  the  complaint,  we  think  the  infer- 
ence fairly  arises  that  appellee's  working  place   and  his 
position  therein  at  the  time  of  the  injury  were  plainly  vis- 
ible to  appellant's  servant  operating  the  dipper. 

It  is  appellee's  theory  that  appellant  is  liable  for  the  in- 
jury complained  of,  because  it  was  the  duty  of  appellant  to 
adopt  rules  and  regulations  for  the  conduct  of  its  business 
thjit  would  have  protected  its  servants  from  such  an  acci- 
dent, and  that  upon  the  failure  of  the  dipper  to  fill  at  the 
first  dip,  the  letting  of  it  back  for  a  second  eflfort,  without 
(lumping,  was  a  part  of  appellant's  system  of  carrying  on  the 
work.  The  facts  averred  in  the  complaint,  upon  which  this 
theory  is  predicated,  are  that  it  happens  occasionally,  but 
very  rarely,  that  in  entering  the  said  dipper  in  the  bank,  and 
pushing  it  forward  to  be  filled,  it  does  not  fill  suflSciently, 
and  the  craneman  and  those  operating  the  machinery  of 
said  steam-shovel  are  all  required  to  let  said  dipper  down 
again  and  refill  without  swinging  it  around  to  the  car  and 
dumping  what  it  contains.  By  whom  these  servants  are 
required  thus  to  proceed  with  their  work  is  not  disclosed. 
It  is  not  averred  that  this  was  done  by  any  direction  of  tho 
appellant,  nor  that  the  appellant  had  adopted  any  rule  re- 
quiring the  craneman  to  operate  the  dipper  in  this  or  any 
other  particular  manner.  So  far  as  appears  from  the  facts 
averred  in  the  complaint,  the  method  of  opernting  the  dipper 
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— whether  it  should  be  dumped  at  each  dip  or  should  not  be 
dumped  until  it  was  entirely  filled — was  left  to  the  discretion 
of  the  craneman  who  operated  it,  and  it  affirmatively  appears 
from  the  description  of  tlie  machinery  and  the  manner  of  its 
operation  that  it  could  be  dumped  as  readily  when  partially 
filled  as  when  entirely  full;  so  that,  notwithstanding  the 
averment  that  those  who  operated  the  crane  were  required  to 
return  the  dipper  for  refilling  without  first  dumping  it  in 
the  car,  in  case  of  its  failing  to  fill  at  the  first  effort,  it  ap- 
pears that  the  dipper  was  returned  to  the  pit  without  dump- 
ing simply  because  the  craneman  chose  to  perform  the  work 
that  way,  and  not  because  of  any  direction  or  requirement  of 
appellant.  Nor  do  the  facts  present  such  a  case  as  required 
jippellant  to  adopt  some  rule  describing  the  particular  man- 
ner in  which  the  craneman  should  fill  and  dump  the  dipper. 
Appellant  could  properly  leave  that  detail  of  the  work  to  the 
discretion  of  its  servant  in  charge  of  the  crane  and  dipper, 
and  had  the  right  to  presume  that  such  servant  would  not 
suddenly  and  at  some  unexpected  moment,  on  some  rare  and 
especial  occasion,  drop  the  dipper  down  on  the  heads  of  his 
fellow  workmen  engaged  in  their  duties  immediately  under 
his  eye,  without  notice  or  warning  to  them.  Nor  was  appel- 
lant bound  to  stand  over  his  servants  while  thus  engaged  at 
their  work  in  order  to  warn  them  of  a  danger  of  rare  occur- 
rence, and  which  would  arise  solely  from  the  manner  in 
which  the  work  was  performed. 

We  are  cited  by  appellee's  learned  and  industrious  counsel 
to  a  large  number  of  authorities  in  support  of  his  contention 
that  appellant  owed  appellee  a  duty  to  warn  and  instruct 
him  in  reference  to  the  danger  of  injury  from  the  manner 
in  which  the  craneman  operated  the  dipper,  all  of  which  we 
have  carefully  examined,  and  none  of  which  we  think  are  in 
point  in  this  case.  The  strongest  case  in  support  of  appel- 
lee's contention,  to  which  our  attention  has  been  called,  is 
that  of  Belleville  Stone  Co.  v.  Mooney  (1897),  61  N.  J.  L. 
253,  39  Atl.  764,  39  L.  B.  A.  834,  which  seems  not  to  be  in 
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entire  harmony  with  other  adjudications  along  the  same  line, 
but,  however,  the  case  cited  is  very  easily  distinguishable 
from  the  case  made  here.  In  the  case  cited,  an  employe  of  a 
stone-quarry  was  injured  as  the  result  of  a  blast  fired  in  the 
quarry  in  the  usual  course  of  the  business,  for  the  purpose  of 
loosening  the  stone,  and  defendant  was  held  liable  for  its 
failure  to  warn  the  employe  in  time  to  enable  him  to  escape 
from  the  falling  debris.  The  firing  of  the  blast  to  loosen  the 
rock  was  one  of  the  regular  and  necessary  incidents  of  the 
work,  and  involved  a  constantly  recurring  danger  to  those 
engaged  at  work  in  the  quarry.  After  the  fuse  that  fired  the 
blast  was  once  lighted  the  explosion  was  inevitable.  It  was 
not  under  the  control  of  some  servant  of  the  company,  and 
the  resulting  danger  to  the  workmen  was  not  dependent  upon 
the  act  of  such  servant.  The  blast  was  bound  to  explode, 
and  the  shattered  stone  would  fall  where  it  listed,  and  it 
does  not  seem  unreasonable  that  in  the  conduct  of  a  business 
of  this  character,  involving  danger  arising,  as  it  naturally 
would,  from  the  firing  of  such  blasts,  the  master  should  be 
required  to  make  proper  provision  for  warning  his  employes 
at  work  in  the  quarry  in  time  to  enable  them  to  escape  in- 
jury therefrom,  and  that  his  failure  to  do  so,  or  the  failure 
of  the  person  charged  with  that  duty,  would  constitute  neg- 
ligence on  his  part.  But  where  the  danger  arises  solely  from 
the  manner  in  which  a  fellow  ser\'ant  operates  a  tool  or  ma- 
chine furnished  him  to  work  with,  a  diflferent  question  is 
presented,  and  such  is  the  question  here. 

We  are  cited  to  numerous  cases  in  which  servants  have 
been,  by  order  of  the  master,  taken  out  of  the  regular  line  of 
their  employment,  and,  without  warning,  set  to  work  in  dan- 
gerous places,  or  with  dangerous  appliances,  of  whose  dan- 
gers they  were  ignorant.  None  of  these  cases  apply  to  the 
facts  here  involved.  The  case  of  Oould  Steel  Co.  v.  Richards 
(1903),  30  Ind.  App.  348,  cited  by  appellee  in  support  of  his 
contention,  is  to  be  distinguislied  from  the  case  at  bar,  in 
that,  there,  while  the  injury  to  the  servant  occurred  through 
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plaintiff's  being  struck  and  injured  by  a  moving  crane,  and 
the  charge  of  negligence  was  predicated  upon  the  act  of  the 
master  in  causing  the  crane  to  be  set  in  motion  without  warn- 
ing to  plaintiff,  while  he  was  engaged  at  work  in  a  place 
which  the  movement  of  the  crane  rendered  dangerous,  the 
movement  of  the  crane  was  at  the  direction  of  the  master, 
not  of  a  fellow  servant.     Here  the  movement  of  the  dipper, 
rendering  appellee's  working  place  dangerous,  was  the  act  of 
the  fellow  servant,  not  the  master  or  vice-principaL    The 
case  of  Gould  Steel  Co,  v.  Richards,  supra,  is  governed  by  the 
follo\\'ing  rule  laid  down  in  1  Labatt,  Master  and  Serv., 
5<209:    **No  order  with  respect  to  change  of  position  of  the 
subject  of  the  work  shall  be  executed  without  due  warning 
to  the  employe.     This  principle  is  exemplified  in  a  class  of 
cases   involving  injuries    •    •    •    produced  by   the  fact 
tliat  some  heavy  object  not  under  the  control  of  some  par- 
ticular servant  passes  at  intervals  along  certain  lines  through 
the  space  in  which  a  servant  is  required  to  work."    See 
Stewart  v.  Philadelphia,  etc.,  R.  Co.  (1889),  8  Houst,  (Del) 
450, 19  Atl.  639.    The  rule  could  manifestly  have  no  applica- 
tion here,  because  here,  the  object  passing  through  the  space 
in  which  appellee  was  required  to  work,  and  creating  the 
danger,  was  under  the  absolute  control  of  a  fellow  servant, 
as  much  so  as  though  it  had  been  a  shovel  or  sledge  used  in 
his  hands.    Under  the  facts  averred,  no  liability  on  the  part 
of  appellant  for  the  injuries  alleged  to  have  been  sustained 
was  shown.     The  demurrer  to  the  complaint  should  have 
been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


\ 
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PoETKER,  Receiver,  v.  Tindle  et  al. 

[No.  6,995.    Filed  March  8,  1910.1 

1.  Appeal. — Weighing  Ei^ence, — Where  there  is  any  evidence  sup- 
iwrtlng  the  facts  essential  to  the  judgment  api)ealed  from.  It  will 
be  affirmed  on  appeal,    p.  45G. 

2,  Bills  and  Notes. — Evidence. — QtteaiU^ns  for  Jury. — Whether 
the  maker  of  a  note  deposited  It  in  bank  to  cover  a  ixwslble 
overdraft,  and  whether  he  received  credit  therefor  as  a  deposit, 
are  questions  for  the  court  or  Jury  trying  the  case.    p.  456. 

From  Dubois  Circuit  Court;  E.  A.  Ely,  Judge. 

Action  by  Fred  H.  Poetker,  as  receiver  of  the  People's 
State  Bank,  against  Harve  Tindle  and  others.  Prom  a 
judgment  for  defendants,  plaintiflE  appeals.    Affirmed. 

R.  W.  Armstrong  and  Leo  H.  Fisher,  for  appellant. 
Crow  &  Sumner,  David  />.  Corn  and  Ely  &  Qreene,  for 
appellees. 

CoMSTOCK,  J. — ^Action  by  appellant  against  appellees  on  a 
promissory  note  given  to  the  People's  State  Bank  of  Hunt- 
ingburg,  Indiana,  for  the  sum  of  $700,  and  dated  August  21, 
1905.  The  complaint  as  originally  filed  in  the  Pike  Circuit 
Court  consisted  of  two  paragraphs.  Upon  change  of  venue 
to  the  court  below  the  first  paragraph  was  dismissed.  To  the 
second  paragraph  appellees  answered  in  five  paragraphs: 
(1)  No  consideration ;  (2)  payment;  (3)  non  est  factum; 
(4)  no  consideration  and  that  said  note  was  deposited  as 
collateral  only;  (5)  general  denial.  Appellees  also  filed  a 
cross-complaint  in  two  paragraphs.  The  first  alleges  no  con- 
sideration for  the  note  in  controversy,  asks  that  the  appel- 
lant be  ordered  to  surrender  said  note,  and  that  it  be  de- 
clared void.  The  second  paragraph,  in  substance,  alleges 
that  the  defunct  bank,  of  which  appellant  is  receiver,  was 
organized  and  was,  until  placed  in  the  hands  of  appellant  as 
receiver,  doing  a  general  banking  business  under  the  laws  of 
the  State  of  Indiana;  that  during  appellee  Tindle/s  business 
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r(4ations  with  said  bank  (January  28,  1903,  to  October  15, 
1906)  he  deposited  with  said  bank  the  sum  of  $27,858.30, 
m\il  that  during  that  time  said  Tindle  drew  out  by  check, 
draft  and  otherwise  the  sum  of  $26,899.58;  that  there  is 
now,  and  was  at  the  date  of  the  filing  of  this  suit,  in  the 
liossession  of  said  bank  and  said  receiver  the  sum  of  $958.72 
bolonpring  to  said  Tindle;  that  said  bank  refused  to  pay 
said  sum  or  any  part  thereof ;  that  said  sum  is  now  due  and 
unpaid.  Appellees  also  filed  answer  by  way  of  set-off,  set- 
ting up  substantially  the  same  facts  as  alleged  in  the  second 
paragraph  of  cross-complaint,  and  asking  that  said  indebted- 
ness be  set  off  against  any  sum  that  might  be  found  due  to 
appellant. 

To  each  of  said  affirmative  answers  and  to  each  paragraph 
of  cross-complaint  and  set-off,  respectively,  appellant  filed  a 
jreneral  denial.  Upon  the  issues  thus  formed  the  cause  was 
tried  by  the  court,  resulting  in  a  finding  for  defendants  on 
plaintiff's  complaint  and  the  answers  thereto,  and  against 
defendants  on  their  cross-complaint.  Over  appellant's  mo- 
tion for  a  new  trial  judgment  was  rendered  in  accordance 
therewith. 

The  ruling  on  the  motion  for  a  new  trial  is  assigned  as 

error,  ^nd  upon  this  appeal  the  sufficiency  of  the  evidence 

to  sustain  the  finding  and  judgment  of  the  court  is 

1.  challenged.    If  there  is  competent  evidence  to  sup- 
port every  material  point  involved,  the  judgment 

should  be  affirmed ;  but  if  there  is  an  entire  failure  of  proof 
as  to  a  fact  essential  to  support  the  judgment,  it  should  be 
reversed. 

An  examination  of  the  evidence  discloses  that  on  August 

21,  1905,  appellee  Tindle  executed  the  note  sued  on  to  the 

receiver's  bank,  with  appellees  Davidson  and  Vaughn 

2.  as  sureties.    The  bank  became  insolvent  and  appel- 
lant was  appointed  its  receiver  on  January  14,  1907. 

Tindle  could  neither  read  nor  write,  except  that  he  had 
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learned  to  write  his  own  name,  but  had  been  doing  business 
\\ith  and  had  been  a  customer  of  said  bank  for  several  years, 
and,  in  the  course  of  his  business,  had  deposited  therein  from 
January  28, 1903,  to  October  15, 1906,  the  sum  of  $27,858.30, 
and  during  that  period  had  withdrawn  $26,411.01,  leaving 
a  balance  due  bim  of  $1,447.29.  By  his  testimony  the  only 
method  Tindle  had  of  keeping  account  of  his  dealings  with 
said  bank  was  by  checks  returned  and  by  statements  sent  to 
him  by  the  bank  from  time  to  time.  Tindle  was  engaged  in 
the  business  of  buying  cattle  and  other  stock.  His  account 
with  said  bank  at  times  was  largely  in  his  favor  and  at  other 
times  it  was  overdrawn.  In  November,  1904,  defendant 
Tindle,  to  protect  the  bank  from  his  overdraft,  executed  a 
note  (the  note  upon  which  the  first  paragraph  of  complaint 
was  based),  for  $700.  Said  note  was  executed  for  the  sole 
and  only  purpose  of  covering  any  overdraft  Tindle  might 
make  and  to  protect  the  cashier  from  censure  in  allowing 
hira  to  overdraw  his  account.  This  note  was  signed  by 
Tindle,  Davidson  and  Vaughn.  Tindle  at  no  time  dis- 
counted said  note  and  at  no  time  had  the  proceeds  placed  to 
his  credit.  On  August  21,  1905,  the  cashier  informed  Tindle 
that  said  note  was  lost,  and  requested  him  to  make  another, 
which  was  done,  and  the  new  note  was  placed  as  collateral, 
securing  against  any  overdraft,  and  was  not  to  be  discounted 
and  not  to  be  placed  to  Tindle 's  credit.  As  to  the  purpose 
of  the  execution  of  the  second  note,  whether  it  was  dis- 
counted and  whether  appellee  Tindle  was  given  credit  there- 
for, there  is  conflicting  testimony.  Said  appellee  testified 
that  it  was  given  only  to  take  the  place  of  the  first  note, 
and  that  it  was  never  discounted  and  never  placed  to  his 
credit.  Circumstances  are  shown  which  corroborate  said 
testimony.  There  is  also  a  conflict  as  to  whether  Tindle 
ever  paid  any  interest  on  the  note  in  question.  There  is  evi- 
dence that  cashier  Behrens,  during  the  history  of  this  trans- 
action, gave  as  excuses  for  not  returning  to  Tindle  the  note 
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at  a  time  it  was  to  have  been  surrendered  to  him,  that  there 
was  nothing  due  thereon;  that  it  would  not  cause  him  any 
trouble ;  that  it  had  not  been  discounted ;  that  he  had  mis- 
placed it,  but  as  soon  as  he  found  it  he  would  send  it  to 
him.  Witness  Behrens  did  not  in  terms  dispute  this,  but 
said  that  he  did  not  remember.  Tindle  kept  a  combination 
deposit  and  check  book,  in  which  the  cashier  noted  down 
the  items  of  his  account  whenever  he  made  a  deposit  in  per- 
son. He  took  this  book  to  the  bank  the  day  he  left  the  note, 
and  no  one  entered  a  deposit  thereon  to  his  credit.  One 
witness  testified  that  he  saw  Tindle 's  pass-book  on  the  day 
he  took  said  note  to  plaintiff's  bank  immediately  after  he 
(Tindle)  returned  therefrom,  and  that  no  credit  for  $700 
or  for  any  other  sum  was  entered  therein  for  that  day. 

The  evidence  is  voluminous,  extending  over  700  pages  of 
typewritten  matter.  The  questions  depend  upon  the  evi- 
dence alone.  To  attempt  to  set  out  and  comment  upon  its 
inconsistencies  and  contradictions  would  make  this  opinion 
a  very  long  one  without  any  corresponding  profit.  The  evi- 
dence is  both  documentary  and  oral.  Leaving,  under  the 
well-recognized  rule,  to  the  trial  court  its  weight  and  credi- 
bility, it  is  sufficient  on  all  material  points  to  sustain  the 
finding  and  judgment. 

Judgment  affirmed. 


Hill  v.  Ward. 

[No.  6,755.    Filed  March  8,  1910.] 

1.  Bills  and  Notes. — Consideration. — Want  of, — Failure  of.— 
Burden  of  Proof, — Answer. — VSThere  the  plea  to  a  complaint  upon 
a  negotiable  note  is  the  want,  or  failure,  of  consideration,  tbe 
burden  of  showing  that  the  Indorsee  was  not  a  bona  fide  holder 
is  upon  defendant    p.  460. 

2.  Bills  and  Notes. — Defenses. — Notice  of,  by  Indorsee. — Answer. 
— All  jinswcr.  In  an  action  by  a  second  Indorsee  of  a  negotiabU* 
note,  that  such  indorsee  at  the  time  of  the  indorsement  had 
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notice  of  the  alleged  defense.  Is  bad  for  failure  to  allege  that  tbe 
first  indorsee  also  bad  notice  of  snob  defense,    p.  460. 

3.  Bills  and  Notes. — Innocent  Purchasers, — Suhsequent  Indorsees, 
— ^AU  subsequent  indorsees  from  an  innocent  purchaser  of  a  ne- 
gotiable note  t»ke  it  free  from  all  defenses  not  available  against 
such  innocent  purchaser,    p.  462. 

4.  Bills  and  Notes. —  Fraud, —  Illegality. —  Burden  of  Proof, — 
Where  fraud  or  illegality  Is  pleaded  as  a  defense  to  an  action 
by  an  Indorsee  upon  a  negotiable  note,  the  burden  is  upon  such 
indorsee  to  show  that  he  is  a  bona  fide  purchaser,    p.  464. 

5.  Bills  and  Notes. — Consideration. — Illegality, — Performing  Med- 
teal  Services. — Want  of  License. — X  note  given  in  payment  of 
certain  medical  treatment  to  be  rendered  by  the  payee  is  void, 
where  such  payee  was  not  licensed  to  practice  medicine,  such 
practicing  without  a  license  constituting  a  misdemeanor,    p.  464. 

6.  Pleading. — Complaint. — Consideration  of, — Evidence. — In  de- 
termining the  sufficiency  of  a  complaint,  the  evidence  cannot  be 
considered,    p.  465. 

Prom  Noble  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Action  by  Frank  B.  Hill  against  James  B.  Ward.      From 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed, 

If.  W.  Welher  and  Blacklidge  cfe  Wolf,  for  appellant. 
Weir  D.  Carver,  for  appellee. 

HADiaET,  J. — ^Appellant  sued  appellee  on  a  promissory  note, 
averring  that  said  note  was  executed  by  appellee  to  one 
Doremus,  at  the  Noble  County  Bank,  Eendallville,  Indiana ; 
that  before  maturity  Doremus  assigned  the  note  by  indorse- 
ment to  one  Freeman,  who,  before  maturity,  assigned  it  by 
indorsement  to  appellant.  To  this  complaint  appellee  an- 
swered in  four  paragraphs:  (1)  General  denial;  (2)  plea 
of  no  consideration  with  knowledge  of  appellant;  (3)  fail- 
ure of  consideration  and  assignment  to  appellant  after  ma- 
^lirity;  (4)  fraud  in  the  procurement  of  the  note  and  ap- 
pellant's knowledge  thereof.  Demurrers  were  overruled 
to  the  second,  third  and  fourth  paragraphs  of  answer. 
These  rulings  are  assigned  as  error.  It  is  urged  that  the 
second  paragraph  of  answer  is  insufficient,  for  the  reason 
that  it  does  not  aver  that  the  first  indorsee  was  not  a  bona 
l^de  holder  of  the  paper. 
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It  is  a  well-settled  rule  of  law  that  under  a  plea  of  no 

consideration  or  failure  of  consideration  to  the  suit  by  an 

indorsee  on  a  negotiable  note  the  burden  is  upon  the 

1.  defendant  to  show  that  the  indorsee  was  not  a  bonu 
fide  holder  in  all  that  that  term  implies.    First  Nat. 

Bank  v.  Ruhl  (1890),  122  Ind.  279;  Hinkley  v.  Fourth  Nat. 
Bank  (1881),  77  Ind,  475;  Shirk  v.  Mitchell  (1894),  137 
Ind.  185,  and  cases  cited.  In  the  case  of  First  Nat.  Bank  v. 
Ruhl,  supra,  the  court  said:  *' There  is,  however,  at  least 
one  paragrapli  of  the  answer  which  is  clearly  bad,  and  that 
is  the  paragraph  which  pleads  want  of  consideration.  This 
paragraph  is  bad  because  it  does  not  aver  that  the  plaintiff 
was  not  a  purchaser  for  value  and  in  good  faith.  The  au- 
thorities discriminate  between  cases  in  which  a  note  is 
obtained  by  fraud  and  those  in  which  there  is  a  want  or 
total  failure  of  consideration.  There  is  reason  for  this  dis- 
tinction. It  often  happens  that  one  man  executes  a  note 
without  consideration  for  the  accommodation  of  another  and 
no  one  would  think  of  declaring  that  it  would  not  be  valid 
in  the  hands  of  one  who  paid  value  for  it  before  maturity, 
although  he  may  have  known  that  it  was  executed  without 
consideration." 

The  paragraph  of  answer  in  question  does  aver  that  appel- 
lant had  notice  of  the  defense  alleged,  but  this  is  not  sufiS- 
cient.    Appellant  was  a  second  indorsee,  and  the  law 

2.  is  that  he  has  the  same  rights  and  his  claim  is  subject 
only  to  the  same  defenses  that  might  be  interposed 

as  against  his  indorser,  even  though  at  the  time  he  purchased 
he  had  notice  of  such  defense  as  against  the  maker.  Hereth 
V.  Merchants  Nat.  Bank  (1870),  34  Ind.  380;  Riley  v.  Scha- 
wacker  (1875),  50  Ind.  592;  Peckham  v.  Hendren  (1881), 
76  Ind.  47;  McCardle  v.  Barncklow  (1879),  68  Ind.  356; 
Hinkley  v.  Fourth  Nat.  Bank,  supra;  Bassett  v.  Avery 
(1864),  15  Ohio  St.  299;  Neic  v.  Walker  (1886),  108  Ind. 
365,  58  Am.  Rep.  40;  Peabody  v.  Bees  (1864),  18  Iowa  571; 
Fairclough  v.  Pavia  (1854),  9  Exch.  689;   Eckhert  v.  Ellis 
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(1882),  26  Hun  663;  Woodman  v.  Churchill  (1862),  52  Me. 
58;  Wilson  v.  Mechanics  Sav.  Bank  (1863),  45  Pa.  St  488; 
Lewis  V.  Long  (1889),  102  N.  C.  206,  9  S.  E.  637,  11  Am. 
St.  725;  Smith  v,  Hiscock  (1837),  14  Me.  449;  1  Daniel, 
Negotiable  Inst.  (4th  eA),  §726a.  In  the  ease  of  Hinkley 
V.  Fourth  Nat,  Bank,  supra,  the  court  uses  this  language: 
"An  acceptor  of  a  bill  of  exchange  cannot  shift  the  burden 
upon  the  indorsee  by  proving  that  he  received  no  considera- 
tion for  his  acceptance.  There  is  a  double  burden  upon 
such  an  acceptor.  He  must  not  only  show  that  he  accepted 
without  consideration,  but  he  must  show  that  there  was  no 
consideration  between  the  indorsee  who  sues  and  his  imme- 
diate indorser." 

The  reason  for  the  rule  is  well  stated  in  the  case  of 
Bassett  v.  Avery,  supra.  In  that  case  Bassett  was  a  second 
indorsee,  one  Barrett  being  his  immediate  indorser,  and  it 
was  contended  that,  notwithstanding  Barrett  had  no  notice 
of  the  defense,  since  Bassett  had,  the  defense  was  available. 
The  court  held  to  the  contrary,  and  in  passing  upon  the 
question,  said:  **The  reason  why  notice  lets  in  a  defense, 
in  cases  in  which,  without  notice,  it  could  not  be  set  up,  is 
the  bad  faith  involved  in  the  purchase.  But  if  a  party 
holds  a  negotiable  instrument  discharged  of  defenses  which 
may  have  existed  between  the  antecedent  parties,  no  reason 
is  perceived  why  his  right  of  sale  should  be  any  more  re- 
stricted than  his  right  to  collect.  The  liability  of  the  maker 
is  then  fixed.  It  is  not  increased  by  a  subsequent  sale  or 
gift  of  the  note  to  another;  and  it  would  be  inconsistent 
that  the  law  should  recognize  a  perfect  title  in  a  party,  and 
yet  limit  his  power  of  disposition  in  the  manner  claimed. 
Nor  do  we  perceive  the  principle  upon  which  a  knowledge 
of  the  prior  infirmity  can  be  made  the  ground  of  imputing 
bad  faith  to  a  purchaser  in  no  way  responsible  for  the  wrong 
in  obtaining  the  paper,  or  putting  it  in  circulation.  Not- 
withstanding its  former  invalidity  he  knows  that  it  has 
now  become  valid.     Payment  alone,  by  the  maker,  will  dis- 
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charge  it,  and,  to  him,  it  must  be  a  matter  of  indifference, 
whether  it  be  made  to  the  holder  or  his  indorsee."  In  the 
case  of  Hereth  v.  Merchants  Nat.  Bank,  supra,  the  court 
said:  **It  is  well  settled,  that  the  purchaser  of  commercial 
paper  from  one  who  is  an  innocent  holder  for  value,  may 
recover  on  it,  notwithstanding  he  knew  that  there  were 
defenses  against  the  note,  at  the  time  he  took  it."  The 
second  paragraph  of  answer  to  be  sufficient  as  a  defense 
should  aver  not  only  that  appellant  was  not  a  good-faith 
purchaser,  but  that  his  indorser  was  likewise  in  mala  fides. 
The  third  paragraph  of  answer  for  the  same  reason  is 
insufficient.     It  is  said  by  the  learned  author  in  1  Daniel, 

Negotiable  Inst.    (4th  ed.),   §726a:    *'A  transferee 
3.    can  generally  get  as  good  a  title  as  his  transferrer 

possesses,  and  it  is,  therefore,  a  settled  principle  that 
if  the  party  who  transferred  the  instrument  to  the  holder 
acquired  the  note  before  maturity,  and  was  himself  unaf- 
fected by  any  infirmity  in  it,  the  holder  acquires  as  good  a 
title  as  he  held,  although  it  were  overdue  and  dishonored  at 
the  time  of  transfer."  In  the  case  of  Cromwell  v.  County 
of  Sac  (1877),  96  U.  S.  51,  59,  24  L.  Ed.  681,  Field,  J.,  says: 
**The  rule  has  been  too  long  settled  to  be  questioned  now, 
that,  whenever  negotiable  paper  has  passed  into  the  hands 
of  a  party  unaffected  by  previous  infirmities,  its  character 
as  an  available  security  is  established,  and  its  holder  can 
transfer  it  to  others  with  the  like  immunity.  His  own  title 
and  right  would  be  impaired  if  any  restrictions  were  placed 
upon  his  power  of  disposition."  And  to  the  same  effect  are 
the  cases  of  Biegel  v.  Cunningham  (1874),  9  Phila.  (Penn.) 
177;  Roberts  v.  Lane  (1874),  64  Me.  108,  18  Am.  Rep.  242; 
Woodman  v.  Churchill,  supra;  Wilson  v.  Mechanics  Sav, 
Bank,  supra;  Smith  v.  Hiscock,  supra;  Chitty,  Bills  and 
Notes  (12th  Am.  ed.),  *220.  Measured  by  the  foregoing 
authorities,  the  third  paragraph  was  insufficient  in  not 
averring  the  right  to  set  up  the  defense  as  against  appel- 
lant's immediate  indorser. 
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The  fourth  paragraph  of  answer  avers  in  substance  that 
the  note  sued  upon  was  procured  by  the  payee,  Doremus, 
from  appellee  by  fraud  and  false  representation,  in  this,  that 
prior  to  the  making  and  delivery  of  said  note  said  Doremus 
falsely  and  fraudulently  represented  to  appellee  that  he 
(Doremus)  was  a  regular  practicing  physician,  licensed  to 
practice  medicine  in  Noble  county  pursuant  to  the  laws  of 
the  State  of  Indiana ;  that  he  was  a  specialist  in  the  treat- 
ment of  certain  diseases,  namely,  the  disease  known  as 
bloody  piles:  that  he  had  never  failed  to  effect  a  cure  of 
said  disease  in  cases  treated  by  him ;  that  said  appellee  was 
then  affected  with  said  disease,  and  said  Doremus,  knowing 
this  to  be  true,  represented  to  said  appellee  that  he  could 
and  would  cure  him  of  said  disease  within  a  period  of  twelve 
months,  and  in  case  no  cure  was  effected  said  Doremus 
expressly  agreed  to  return  to  appellee  all  notes  and  money 
he  (Doremus)  had  received  from  appellee;  that  said  repre- 
sentations were  false,  were  then  known  by  Doremus  to  be 
false,  and  were  made  by  him  with  the  fraudulent  purpose 
and  intent  of  deceiving  and  defrauding  appellee ;  that  appel- 
lee relied  upon  said  representations,  believed  them  to  be  true, 
and  was  thereby  induced  to  and  did  contract  \^ath  Doremus 
for  treatment  under  the  terms  aforesaid,  and  was  induced 
to  and  did  execute  to  Doremus  the  note  sued  on ;  that  said 
representations  were  false ;  that  said  Doremus  was  not  and 
never  had  been  a  regular  practicing  physician ;  that  he  had 
no  knowledge  of  the  practice  of  medicine,  and  had  never 
effected  a  cure  of  said  disease  for  any  person,  and  could 
not  and  did  not  cure  appellee,  although  appellee  took 
Haid  treatment  prescribed  by  Doremus  and  according  to  in- 
stnictinns  for  the  period  of  time  required,  as  represented  by 
Dorenins;  that  appellant  took  the  assignment  of  said  note 
\vith  full  knowledge  that  said  note  was  obtained  by  said 
payee  under  the  false  and  fraudulent  representations  and 
circumstances  as  set  out. 

It  is  well  established  that  where  fraud  or  illegality  in  the 
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execution  of  a  note  is  set  up  as  a  defense,  the  burden  is 
upon  the  holder  to  show  his  right  to  protection  from 

4.  such   defense   as   a   good-faith   purchaser.    New   v. 
Walker,  supra;   Qiberson  v.  Jdaey  (1889),  120  Ind. 

301;  Harbison  v.  Bank  of  the  State  of  Indiana  (1865),  28 
Ind.  133,  92  Am.  Dee.  308;  Ray  v.  Baker  (1905),  165  Ind. 
74;  Roberts  v.  Lane,  supra;  Baldwin  v.  Fagan  (1882),  83 
Ind.  447;  Zook  v.  Simonson  (1880),  72  Ind.  83.  The  case 
last  cited  is  very  much  in  point.  The  paragraph  in  ques- 
tion, exclusive  of  the  averments  that  Doremus  had  no  license 
to  practice,  was  sufficient  to  constitute  a  defense  to  one  Tvith 
notice,  and  it  is  averred  that  appellant  had  notice.  This, 
however,  would  not  defeat  recovery  by  appellant  if  he  were 
able  to  show  that  Freeman,  his  indorser,  was  a  good-faith 
holder,  and  that  the  defense  could  not  be  made  against  him. 
But  since  the  defense  was  based  on  fraud  in  the  inception  of 
the  note,  the  burden  of  showing  the  bo7ia  fides  of  Freeman 
was  cast  upon  appellant,  and  if  he  desired  to  avail  himself 
of  this  protection  he  should  aver  and  prove  it.  But,  aside 
from  the  general  averments  of  fraud,  the  plea  shows 

5.  a  good  defense,  since  it  avers  specifically  that  the  note 
was  given  for  medical  services  rendered  by  a  person 

who  was  not  entitled  to  receive  pay  for  such  services.  The 
statutes  of  this  State  make  it  a  misdemeanor  for  anj''  person 
to  practice  medicine  without  a  license  duly  issued  under  the 
laws  prescribed.  §8410  Burns  1908,  Acts  1897,  p.  255,  §9. 
This  being  true,  the  act  of  Doremus  in  treating  appellee  was 
an  illegal  act,  and  the  receipt  of  the  note  for  such  services 
was  a  part  of  such  illegal  act.  It  is  a  settled  rule  of  law 
that  business  transactions  in  violation  of  law,  or  which 
involve  the  commission  of  a  crime  or  misdemeanor,  cannot 
be  made  the  foundation  of  a  valid  contract,  and  any  contract 
so  made  is  void  and  a  recovery  for  services  thereunder  can- 
not be  had.  Cooper  v.  Griffin  (1895),  13  Ind.  App.  212; 
Orr  V.  Meek  (1887),  111  Ind.  40. 

The  cases  cited  apply  the  rule  to  the  right  to  recover  for 
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services  in  the  practice  of  medicine  without  a  license.  So, 
without  reference  to  the  other  averments  of  the  answer,  the 
averment  showing  that  the  note  was  given  as  a  part  of  an 
illegal  contract  was  a  sufficient  answer  to  the  complaint,  and 
put  the  burden  upon  appellant  to  show  his  right  to  recover, 
notwithstanding  the  illegality  in  its  execution.  The  prin- 
ciples we  have  announced  in  considering  the  questions  upon 
the  demurrers  determine  the  material  questions  raised  upon 
the  instructions  given,  and  we  do  not  deem  it  necessary  to 
reiterate  them. 

Appellee  contends  that  since  the  complaint  avers  that 
appellant  received  the  note  by  indorsement  from  Freeman, 
and  the  evidence  shows  that  he  received  the  note  by  indorse- 
ment from  a  person  named  Fermon,  the  note  is  the  same 
as  if  it  had  not  been  indorsed,  and  is  subject  to  the  defenses 
that  may  be  set  up  to  a  note  transferred  without  indorse- 
ment   We  do  not  pass  upon  this  question,  since  the  answer 

must  meet  the  averments  of  the  complaint  to  consti- 
6.    tute  a  defense,  and  we  cannot  look  to  the  evidence  to 

determine  what  the  averments  of  the  complaint  are 
or  should  be. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  sustain  the  demurrer  to  the  second  and  third  para- 
srraphs  of  answer  and  further  proceedings  not  inconsistent 
with  this  opinion. 


Doering  v.  Davenport. 

[No.  (1,765.    Filed  March  9,  1910.] 

1.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  cannot 
w^eigh  conflicting  oral  evidence,    p.  466. 

2.  Appeax. — Affirmance. — Insufficient  Evidence. — A  judgment  sus- 
tained by  some  evidence  upon  every  material  point,  will  not  be 
disturbed,  on  apijeul,  on  the  ground  that  it  is  not  supported  by 
tlie  evidence,    p.  467. 

You  45—30 
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3.  Setoff  awd  Countebciaim. — Judgment, — Motion  to  Modify. — 
A  motion  to  modify  a  judgment  by  striking  out  defendant's  judg- 
ment on  his  set-off  on  the  ground  that  a  judgment  on  a  set-off 
cannot  be  rendered  for  a  iess  amount  than  the  judgment  for  the 
plaintiff,  should  be  overruled,    p.  468. 

Prom  Elkhart  Circuit  Court ;  James  S.  Dodge,  Judge. 

Suit  by  John  H.  Doering  against  William  Davenport. 
From  a  decree  entered,  plaintiflf  appeals.    Affirmed. 

Oscar  Jay,  for  appellant. 
Frank  W.  Brown,  for  appellee. 

Myers.  C.  J. — ^Appellant  sued  appellee  to  enforce  pay- 
ment of  a  certain  promissory  note,  to  foreclose  a  chattel 
mortgage  securing  the  payment  of  said  note,  and  on  an  open 
account.  The  appellee  answered  by  general  denial  and 
set-off.  Reply  in  denial.  The  issues  thus  formed  were  sub- 
mitted to  the  court  for  trial,  resulting  in  a  finding  in  favor 
of  appellant  in  the  sum  of  $153.77,  and  foreclosure  of  the 
chattel  mortgage,  and  in  favor  of  appellee  on  his  answer  of 
set-off  in  the  sum  of  $143.25. 

The  errors  assigned  relate  to  the  overruling  of  appellant's 
motion  for  a  new  trial,  and  the  overruling  of  his  motion  to 
modify  the  judgment. 

Appellant,  in  support  of  his  motion  for  a  new  trial,  in- 
sists that  the  decision  of  the  court  was  not  sustained  by 
sufficient  evidence  and  was  contrary  to  law.     This  in- 
1.     sistence  is  tendered  only  to  the  decision  of  the  court 
on  the  issue  presented  by  the  answer  of  set-off.    Upon 
that  phase  of  the  case  we  are  asked  to  weigh  the  evidence,  on 
the  theory  that  this  is  a  case  of  exclusively  equitable  jurisdic- 
tion.   As  affecting  the  issue  presented  by  the  answer  of  set- 
off, ten  witnesses  were  before  the  trial  court  and  testified. 
The  evidence  was  all  oral ;  therefore,  guided  by  the  settled 
law  of  this  State,  we  are  prohibited  from  weighing  e\idenee 
in  any  case  not  within  the  rule  announced  in  the  case  of 
Hudelson  v.  Hudelson  (1905),  164  Ind.  694,  authorizing  an 
appellate  tribunal  to  disturb  the  decision  of  a  trial  court 
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''only  when  the  evidence  upon  the  controlling  issue  is  docu- 
mentary, by  depositions,  or  otherwise  of  such  a  clear  and 
conclusive  character  as  to  enable  and  to  warrant  this  court 
to  say,  as  a  matter  of  law,  that  such  decision  is  erroneous. ' ' 
See,  also,  Ray  v.  Baker  (1905),  165  Ind.  74;  Tinkle  v.  Wal- 
lace (1906),  167  Ind.  382;  Smith  v.  Smith  (1905),  35  Ind. 
App.  610;  Ilobbs  Y.Town  of  Eaton  (1906),  38  Ind.  App. 
628;  Tyler  v.  Davis  (1906),  37  Ind.  App.  557;  Liehole  v. 
Traster  (1908),  41  Ind.  App.  278;  Wise  v.  Wise  (1909), 
43  Ind.  App.  625. 

It  is  only  when  there  is  no  evidence  to  support  an  essential 

fact,  without  which  the  judgment  cannot  stand,  that  this 

court  will  interfere  with  the  decision  of  the  trial 

2.  court.  Roberts  v.  Koss  (1904),  32  Ind.  App.  510; 
Republic  Iron  &  Steel  Co.  v.  Berkes  (1904),  162  Ind. 
517;  First  Nat.  Bank  v.  Beach  (1904),  34  Ind.  App.  80; 
White  V.  Redenbaugh  (1908),  41  Ind.  App.  580.  In  the 
case  of  Diamond  Block  Coal  Co.  v.  Cuthhertson  (1906),  166 
Ind.  290,  it  is  held  that  **the  fa(^t  that  the  evidence  in  the 
ease  on  some  particular  and  material  issue  appears  to  be 
weak  or  unsatisfactory  is  not  alone  sufltlcient  to  warrant  this 
court  in  disturbing  the  judgment." 

We  have  carefully  read  and  considered  all  of  the  evidence 
presented  by  the  record  before  us,  and  we  cannot  say  that 
there  was  no  evidence  authorizing  the  trial  court  to  draw 
inferences  of  fact  fully  sustaining  its  decision  and  judgment 
on  the  paragraph  of  set-off,  and  such  decision,  being  within 
the  issues  supported  by  the  evidence,  was  not  contrary  to 
law.    Smith  v.  Smith,  supra. 

Appellant,  in  support  of  his  motion  for  a  new  trial,  also 
insists  that  the  court  erred  in  the  assessment  of  appellee's 
recovery,  it  being  too  large.  In  support  of  this  latter  assign- 
ment it  is  argued  that  the  evidence  does  not  warrant  an 
assessment  of  damages  as  made  by  the  court.  In  this  we 
cannot  agree  with  appellant,  for  it  is  clear  that  if  the  ap- 
pellee is  entitled  to  anything  on  his  answer  of  set-off  he  is 
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entitled,  under  the  evidence,  to  the  amount  found  by  the 
trial  court. 

Appellant's  motion  to  modify  the  judgment  '*by  reject- 
ing, striking  out  and  annulling  all  that  part  of  the  decree 
that  awards  judgment  in  favor  of  defendant  against 

3.  plaintiff  on  the  set-off"  was  overruled,  to  which  rul- 
ing appellant  excepted,  and  this,  ruling  is  assigned  as 
error.  Against  this  ruling  it  is  argued  that  inasmuch  as 
the  sum  due  on  defendant's  set-off  does  not  exceed  the 
amount  due  plaintiff,  a  judgment  in  favor  of  defendant  for 
a  less  amount  is  not  authorized  by  statute.  §597  Bums 
1908,  §571  R.  S.  1881.  In  this  appellant  is  in  error.  The 
statute  referred  to  provides:  **If  a  set-off  established  at 
the  trial  exceed  the  plaintiff's  claim  so  established,  judg- 
ment shall  be  rendered  for  the  excess ;  or  if  it  appear  that 
defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment shall  be  given  therefor."  This  statute  not  only  au- 
thorizes a  judgment  for  the  amount  found  to  be  due  on  a 
set-off  in  excess  of  plaintiff's  claim,  but  for  a  less  amount 
as  well. 

In  this  case  the  amount  found  to  be  due  to  plaintiff  ex- 
ceeds the  amount  found  to  be  due  to  defendant.  The  sum 
due  to  defendant  was  properly  set  off  against  said  sum  due  to 
plaintiff  and  the  judgment  was  correctly  rendered  in  accord- 
ance with  these  findings.  Our  attention  has  not  been  called 
to  any  error  for  which  the  judgment  of  the  trial  court  should 
be  reversed. 

Judgment  affirmed. 
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BOYCE  ET  AL.  V.  ROYAL   StOVE   AND    RaNOE 

Company. 

[No.  6,709.     Filed  March  9,  1910.] 

1.  CoNTBACTS. — Uncertain. — Assumption  of  Payment  of  Debts, — 
Sales, — Maxitns, — ^A  contract  stipulating  that  the  purchaser  of  a 
stock  of  goods  assumes  and  agrees  "to  pay  the  outstanding  bills 
for  said  place/'  Is  not  void  for  uncertainty,  the  maxim,  'That  Is 
certain  which  can  be  rendered  certain**  applying  thereto,    p.  469. 

2.  Contracts. — Consideration, — Preamble. — Sales. — A  contract  re- 
citing in  its  iutioduction  that  "Whereas  it  is  the  desire  of  said 
[ vendor]  to  exchange  his  equity  In  a  stock  of  goods  and  store  to 
said  (vendees]  for  said  two  respective  pieces  of  real  estate,"  and 
further  providing  that  the  vendees  shall  pay  the  outstanding 
debts  due  for  such  goods,  does  not  show  that  the  provision  for 
the  assumption  of  the  debts  is  void  for  the  want  of  a  considera- 
tion,   p.  470. 

3.  Contracts. — Assumption  of  Payment  of  Debts. — Judgment, — 
The  purchasers  of  a  stock  of  goods,  assuming  and  agreeing  to  pay 
the  debts  due  from  the  owner  thereof,  cannot  be  held  liable 
where,  in  an  action  against  such  owner  and  such  purchasers  for 
one  of  such  debts  the  judgment  was  in  favor  of  such  owner  and 
against  such  purchasers,    p.  471. 

Prom  Delaware  Circuit  Court;   Joseph  0,  Leffler,  Judge. 

Action  by  the  Royal  Stove  and  Range  Company  against 
William  A.  Boyce  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Reversed^ 

W.  A,  Thompson  and  W.  H,  Thompson,  for  appellants. 

0.  R,  Krickenierger,  for  appeUee. 

RoBY,  J. — Appellants  exchanged  certain  real  estate  for  a 

stock  of    hardware   owned   by   one   Frazier.      A    written 

contract    was    made    specifying    the    terms    of   the 

1.  transaction,    a    stipulation    thereof    being    as    fol- 
lows: 

"Said  Boyce  and  Louk  assuming  and  agreeing  to  pay 
the  outstanding  bills  for  said  place." 

Appellee  was  a  creditor  of  Prazier  to  the  amount  of  $485 
fop  goods  sold  to  him,  which  constituted  a  part  of  the  stock 


470  APPELLATE  COURT  OP  INDIANA, 

Boyce  v.  Royal  Stove,  etc.,  CJa — 15  Ind.  App.  469. 

exchanged  as  aforesaid.  This  suit  was  brought  by  appellee 
against  Prazier  and  appellants  to  recover  the  amount  so  due. 
The  issue  formed  by  various  further  pleadings  was  sub- 
mitted to  a  jury,  a  verdict  returned  against  appellants  and 
for  Prazier,  and  judgment  was  rendered  accordingly.  The 
first  point  made  for  reversal  is  that  the  stipulation  before 
set  out  is  too  indefinite  and  uncertain  to  entitle  a  third 
party  to  avail  himself  of  it  as  a  promise  for  his  benefit.  A 
review  of  the  cases  from  other  jurisdictions,  cited  to  sus- 
tain this  point,  would  not  be  useful.  The  rule  here  has 
recently  been  restated.  Ochs  v.  M,  J.  Camahan  Co.  (1908), 
42  Ind.  App.  157;  Scott  v.  LaFayette  Oas  Co.  (1908),  42 
Ind.  App.  614.  The  promise  to  pay  on  the  part  of  appel- 
lants is  clear  and  explicit.  The  maxim  **That  is  certain 
which  can  be  rendered  certain,  *'  applies,  and  under  the  aver- 
ments of  the  complaint  it  was  competent  for  the  jury  to 
find  as  it  did.  Ochs  v.  M.  J.  Camahan  Co.,  supra;  Cold 
Blast  Trans,  Co.  v.  Kansas  City  Bolt,  etc.,  Co.  (1902),  114 
Ped.  77,  52  C.  C.  A.  25,  57  L.  R.  A.  696. 
The  contract  referred  to,  after  reciting  that  the  appel- 
lants desired  to  exchange  their  real  estate  for 
2,  the  stock  belonging  to  said  Prazier,  proceeds  as 
follows : 

**  Whereas  it  is  the  desire  of  said  Prazier  to  exchange 
his  equity  in  a  stock  of  goods  and  store  to  said  Boyce 
and  Louk  for  said  two  respective  pieces  of  real  es- 
tate, ' '  etc. 

It  is  urged  that  it  is  thereby  shown  that  there  was  no  con- 
sideration for  appellants'  promise  to  pay  outstanding  bills; 
that  the  lands  were  the  consideration  for  the  stock  and  the 
stock  the  consideration  for  the  lands.  The  language  quoted 
is  introductory,  and  in  a  general  way  expresses  the  purpose 
of  the  respective  parties,  but  specific  mutual  promises  con- 
tained in  the  contract  cannot  be  said  to  be  without  consider- 
ation because  of  their  not  having  been  detailed  in  this  po^ 
tion  of  the  instrument. 
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The  difficulty  with  the  judgment  is  that  one  fact  necessary 

to  recovery  is  that  there  should  be  a  debt  from  Prazier  to 

appellee.     Unless  such  debt  exists  there  is  nothing 

3.    upon  which  the  contract  of  assumption  can  operate. 

The  verdict  of  the  jury  and  the  judgment  of  the  court 

establishes  the  fact  that  there  is  no  such  debt.     It  is  not  a 

question  of  suretyship,  but  one  of  making  out  a  case.    The 

verdict  against  appellants  was  therefore  contrary  to  law. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  the  motion  for  a  new  trial. 


Todd  et  al.  v.  Mills. 

[No.  6J12.    Filed  March  9,  1910.] 

1.  JuBT. — Verdict, — Equitable  and  Legal  Issues. — Set-Off. — ^Where 
a  case  inyolving  both  legnl  and  equitable  issues  is  submitted 
without  objection  to  the  Jury  for  trial,  the  verdict  Is  binding 
upon  all  parties  until  properly  set  aside,  and  the  Judge  has  no 
right  to  adjudge  that  a  right  of  set-off  exists,  where  the  verdict 
Is  silent  thereon,    p.  473. 

2,  Appeal. — Reversal. — Parties. — ^The  Appellate  Court,  where  Jus- 
tice requires,  may  reverse  a  Judgment  as  to  all  parties,  though 
some  are  not  requesting  such  reversal,    p.  474. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cooky  Judge. 

Suit  by  Walter  G.  Todd  against  Timothy  L.  Mills,  George 
M.  Todd  being  impleaded.  Prom  the  judgment,  plaintiff 
and  another  appeal.    Reversed, 

J.  B.  Kenner  and  Sumner  Kenner,  for  appellants. 
T.  G.  Smith  and  C.  W,  Watkins,  for  appellee. 

Rabb,  p.  J. — Appellee  executed  a  note,  secured  by  mort- 
gage on  chattel  property,  to  appellant  George  M.  Todd. 
This  note,  after  its  maturity,  was  duly  assigned,  by  indorse- 
ment, by  the  payee  to  appellant  Walter  6.  Todd,  who 
brmisrht  this  suit  in  the  court  below  against  appellee  to 
recover  on  the  note  and  to  foreclose  the  mortgage.     Appellee 
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appeared  and  filed  his  petition  therein,  praying  that  appel- 
lant George  M,  Todd  be  made  a  party  defendant,  and  over 
appellant  Walter  6.  Todd's  objection,  the  prayer  of  the 
petition  was  granted,  and  George  M.  Todd  was  made  a 
party  defendant  and  brought  into  court  by  a  summons  duly 
issued.  Appellee  then  filed  his  answer  to  the  complaint  in 
three  paragraphs:  (1)  A  general  denial;  (2)  payment; 
(3)  by  way  of  set-oflE,  setting  up  an  indebtedness  alleged  to 
be  due  and  owing  to  appeUee  from  the  payee  of  the  note  at 
the  time  the  same  was  assigned  to  appellant  Walter  G.  Todd. 
Said  appellant's  demurrer  to  the  second  and  third  para- 
graphs of  answer  was  overruled,  and  a  reply  in  denial  filed 
to  said  afSrmative  paragraphs  of  answer.  Appellee  then 
riled  what  he  denominates  a  cross-complaint,  addressed  solely 
to  appellant  George  M.  Todd,  which  cross-complaint  sets  up 
an  account  alleged  to  be  due  and  owing  to  appellee  from 
said  George  M.  Todd,  consisting  apparently  of  the  same 
items  of  indebtedness  that  appear  in  appellee's  set-off  filed 
in  his  answer  to  the  complaint.  No  motion  to  strike  this 
l>leading  from  the  files  was  made  or  exception  of  any 
kind  was  taken  to  it  by  appellant  Walter  G.  Todd.  Ap- 
pellant Geoi^  M.  Todd  filed  his  demurrer  to  this  cross- 
complaint  for  want  of  facts,  which,  being  overruled,  he 
.  answered  by  general  denial.  All  of  the  issues  thus  formed 
were,  without  objection  or  exception  of  any  kind  by  any  of 
the  parties  thereto,  submitted  to  a  jury  for  trial,  precisely 
as  though  all  of  the  issues  in  the  case  were  properly  triable 
by  jury. 

The  jury  returned  two  verdicts,  one  reading  as  follows, 
after  giving  the  title  of  the  cause:  **We,  the  jury  in  the 
above-entitled  cause,  find  for  plaintiff  Walter  G.  Todd,  as 
against  defendant  Timothy  L.  Mills,  and  assess  plaintiff's 
damages  and  recovery  in  the  sum  of  $146.83:"  the  other 
reading:  "We,  the  jury  in  the  above-entitled  cause,  find 
for  defendant  Timothy  L.  Mills,  on  his  cross-complaint,  as 
against  the  coplaintiff  George  M.  Todd,  and  we  assess  de- 
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fendant's  damages  and  recovery  in  the  sum  of  $164.75.'' 
Without  objection  from  any  one,  both  verdicts  were  received 
by  the  court,  and  the  jury  diseharj?ed.  It  thus  appears  that 
the  issues  in  two  separate  and  distinct  causes  of  action  be- 
tween different  parties  were,  at- the  same  time,  submitted  to 
the  jury  for  trial  and  determination,  and  that,  as  the  neces- 
sities of  the  case  required,  it  rendered  two  separate  and 
distinct  verdicts:  one  in  favor  of  plaintiff,  determining  all 
of  the  issues  made  on  the  complaint,  the  defendant's  answer 
of  general  denial,  payment  and  set-off,  and  the  reply  thereto 
of  appellant  Walter  6.  Todd,  and  one  in  favor  of  appellee, 
agrainst  appellant  George  M.  Todd,  determining  all  the  issues 
made  on  appellee's  cross-complaint  against  Gteorge  M.  Todd, 
and  his  answer  thereto. 

Upon  the  motion  of  appellee  for  a  judgment  in  his  favor 
on  the  verdict  of  the  jury,  the  court,  over  the  objection  and 
exception  of  appellant  Walter  G.  Todd,  made  and  entered 
the  following  order :  *  *  The  court  finds  in  favor  of  plaintiff 
against  defendant  Mills  on  the  note  and  mortgage  sued  upon, 
in  the  sum  of  $146.83 ;  and  the  court  also  fiinds  in  favor  of 
defendant  Mills,  as  against  George  M,  Todd,  the  assignor  of 
Walter  G.  Todd,  on  the  note  and  mortgage  sued  on,  in  the 
sum  of  $146.83,  and  that  this  sum  should  be  set  off  against 
the  sum  found  due  plaintiff,  and  the  court  finds  in  favor  of 
defendant  Mills,  against  George  Todd,  the  overplus  of 
$17.92.  *  *  *  It  is  therefore  ordered,  adjudged  and  de- 
creed by  the  court  that  the  judgment  in  favor  of  plaintiff, 
and  the  judgment  in  favor  of  Mills  as  against  George  M. 
Todd,  the  assignor  of  Walter  G.  Todd,  in  the  sum  of 
$146.83,  be  set  off  against  each  other." 

This  action  of  the  court,  it  is  insisted  by  appellee,  can 

properly  be  upheld,  on  the  ground  that  plaintiff 's  suit,  being 

one  to  foreclose  a  chattel  mortgage,  and  of  equitable 

1.    cognizance,  the  verdicts  returned  by  the  jury  are  to 

be  treated  as  merely  advisory,  and  the  court  had  the 

right  to  ignore  the  verdict,  and  make  a  finding  upon  the 
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issue,  and  that  this  was  the  course  pursued  by  the  court  as 
iiuiioated  by  the  record.     This  position  is  not  tenable:     (1) 
"  lu^  issues  presented  by  the  pleadings  are  not  all  of  equi- 
table cognizance.    Some  of  them  are  and  some  of  them  are 
not.     Those  arising  on  appellee's  answer  of  set-ofiP,  and  on 
his  complaint  against  appellant  George  M.  Todd,  are  purely 
issues  of  law,  properly  triable  by  the  jury;   and  all  of  the 
Issues  were,  without  question  on  the  part  of  any  one,  sub- 
mitted together  for  trial  to  the  jury,  precisely  as  though 
they  were  all  of  strictly  legal  cognizance.     The  parties  took 
their  chances  to  win  or  lose  before  the  jury,  and  they  can- 
not, after  the  verdict  has  been  returned,  question  the  right 
nnd  authority  of  the  jury  to  decide  tiie  questions  thus  sub- 
mitted.    The  court  and  all  the  parties  are  bound  by  the 
submission  thus  made,  and  if  the  verdict  were  right,  appel- 
lant Walter  G.  Todd  was  clearly  entitled  to  a  judgment 
thereon  for  the  amount  found  in  his  favor  against  appellee. 
If,  under  the  evidence,  appellee  was  entitled  to  the  set-off 
allowed  him  by  the  court  against  Walter  G.  Todd,  then  the 
verdict  of  the  jury  was  wrong,  because  his  right  to  such  set-* 
off  was  one  of  the  issues  submitted  to  the  jury  and  deter- 
mined against  appellee,  and  appellee's  right  to  the  set-off 
was  a  question  of  fact,  proper  for  the  determination  of  the 
jury,  not  one  of  law  for  the  court.     The  determination  of  the 
jur%'  upon  that  question  was  conclusive  upon  all  the  parties 
until  set  aside  on  a  proper  order  duly  made  by  the  court. 

The  order  of  the  court  making  the  set-off  in  question,  as 

against  appellant  Walter  G.  Todd,  was  error,  and  requires 

the  reversal  of  the  judgment  as  to  him,  and,  without 

2,    considering    other    questions    raised    by    appellant 
George  M.  Todd,  we  think  the  interest  of  justice  will 
best  be  subserved  by  a  reversal  of  the  judgment  as  to  all 
parties. 

Judgment  reversed  and  a  new  trial  ordered* 
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Bailet,  Administrator,  v.  Miller  et  al. 

[No.  7,305.    Filed  Marcii  9,  1910.] 

1.  WoBDS  AND  PHJKA8ES. — **Ouarante€.'' — ^The  word  "guarantee" 
ordinarily  imports  an  undertaking:  by  one  person  ttiat  another 
will  i)erform  some  engagement,  but  may  mean  an  assurance  or 
an  act  of  making  certain,    p.  470. 

■^.  CoNTBACTs. — Sale  of  Patent  Right. — ''Guarantee'"  of  Right. — ^A 
contract  in  which  the  holder  of  a  patent  right  for  a  state  stipu- 
lates that  he  will  '^guarantee  to  [the  purciiaser  of  a  county  right] 
Iieaceable  possession  of  the  rights  to  said  patents  and  inventions 
in  said  ♦  *  ♦  county,  and  all  the  expenses  which  may  be  in- 
curred for  suits  or  infringements  or  for  ousting  or  keeping  out 
present  contractors  within  said  territory,"  constitutes  an  under- 
taking to  give  possession  of  such  rights  and  to  pay  expenses  in- 
curredf  but  not  to  give  possession  for  such  county ;  and  such  ven- 
dor is  not  liable  for  sales  made  by  another  in  such  county  unless 
the  vendee  has  incurred  expenses  because  thereof,    pp.  476, 477. 

.'.  Words  and  Phrases. — ''Right:' — A  "right"  is  a  claim  enforcible 
by  law ;  and,  as  applied  to  property,  imports  the  privilege  of  free 
Qse,  enjoyment  and  disposal  thereof,    p.  477. 

From  Probate  Court  of  Marion  County  (claim  8,894) ; 
Frank  B.  Boss,  Judge. 

Action  by  Joseph  Miller  against  Andrew  J.  Bailey,  as 
administrator  of  the  estate  of  Jehu  Miller,  deceased,  and 
another.  Prom  a  judgment  for  nlaintiff,  said  administrator 
appeals.     Reversed. 

^ewtan  M.  Taylor,  for  appellant. 
Holtzniau  &  Coleman,  for  appellees. 

RoBY,  J. — ^Appellee  Miller  filed  a  claim  against  the  estate 
0^  appellant's  decedent,  and  had  a  verdict  for  $400,  upon 
which  judgment  was  rendered. 

The  assignment  of  error  based  upon  the  overruling  of 
appellant's  motion  for  a  new  trial  best  presents  the  questions 
upon  which  the  case  depends.  Appellant 's  decedent  sold  to 
the  appellees  the  right  to  use  a  patent  for  the  construction 
^^  a  cement  cistern.     He  was  not  tlie  inventor,   but  had 
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purchased  the  patent  for  the  State  of  Ohio,  and  sold  it  for 
Lucas  county,  executing  a  written  assignment  therefor.  The 
instrument  contained  a  clause  as  follows: 

**I  further  guarantee  to  said  Sylvester  P.  Wilson  peace- 
able possession  of  the  rights  to  said  patents  and  inven- 
tions in  said  Lucas  county,  and  all  the  expenses  which 
may  be  incurred  for  suits  or  infringements  or  for  oust- 
ing or  keeping  out  present  contractors  within  said  terri- 
tory." 

The  basis  of  liability  averred  was  that  decedent  and  also 
appellant  failed  to  give  said  assignee  peaceable  possession 
of  said  territory,  and  that  a  person  named  was,  at  the  time 
of  the  assignment,  using  said  patents  in  the  county,  and  con- 
tinued to  use  them  thereafter.  The  damages  assessed  seem 
to  have  been  estimated  with  relation  to  the  profit  on  sixty 
cisterns  put  in  by  the  decedent's  son-in-law,  the  person  be- 
fore referred  to,  after  assignment.  Appellant  insists  that 
the  contract  heretofore  set  out  is  void  on  its  face,  for  the 
reason  that  the  word  **  guarantee, "  in  the  connection 

1.  in  which  it  is  used,  means  nothing  whatever.     We 
are  not  able  to  agree  with  this  insistence.     The  word 

has  an  established  legal  meaning,  and  ordinarily  implies  an 
undertaking  by  one  person  that  another  will  perform  some 
engagement.  4  Words  and  Phrases,  3179.  It  was  not  used 
in  this  sense  in  the  instrument  under  consideration  as  the 
context  shows.  It  by  no  means  follows  that  it  is  meaning- 
less. A  guaranty  is  any  thing  that  assures  or  makes  certain. 
Thesaurus  Diet.,  946.  The  act  of  making  certain.  Stand- 
ard Diet. 

The  word  in  this  connection  is  an  assurance  of  the  validity 

of  the  assignment  then  made,  and  implies  an  undertaking 

to   perform   the  things   specified:     (1)     To   deliver 

2.  peaceable  possession  of  the  right  to  said  patents  and 
inventions  in  Lucas  county ;    (2)  to  pay  all  expenses 

which  the  assignee  might  incur  in  suits  for  infringements; 
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(3)  to  pay  all  expenses  whicli  might  be  incurred  in  oust- 
ing or  keeping  out  present  contractors  within  said  territory. 
Decedent   did   not   by   this   contract   undertake   to   deliver 
peaceable  possession  of  the  territory  named.     The  stipula- 
tion is  for  peacable  possession  of  the  rights  to  said 
3.    patents.    A  right  is  a  claim  or  title  to  or  interest  in 
anything  whatsoever  that  is  enforcible  by  law.     The 
word  *' rights,-'  as  applied  to  property  in  a  contract,  refers 
to  the  right  to  the  free  use,  enjoyment  and  disposal  of  it.     It 
also  means  the  possession  of  the  full  and  complete  title,  and 
of   all  remedies   relating  thereto.     Ammidoiv)i   v.    Granite 
Bank  (1864),  8  Allen  (Mass.)  285;   Miller  v.  Trustees,  etc. 
(1846),   5   Smed.   &   M.    (Miss.)    651;    Pratt   v.   Fountain 
(1883),  73  Ga.  261;    Wallace  v.  Taliaferro  (1800),  2  Call 
(Va.)   447,  481.     Whatever  ricfht  the  patentee  mio^ht  have 
was  thereby  aasured  to  the  purchaser  within  the  limits 
2.     named.     The  possession  of  this  right  authorized  the 
assigin^o  to  protect  himself  by  suits  for  infringement, 
and  in  the  m-ent  that  such  suits  were  hrouirht  the  decedent 
became  responsible  for  expenses  incurred,  as  he  did  for  other 
suits  for  ousting  or  keeping  out  present  contractors.     These 
last  provisions  are  inconsistent  with  the  claim  that  the  de- 
cedent became  liable  under  this  contract  for  whatever  profit 
might  be  made  in  Lucas  county  throup^h  infringements  by 
others  than  himself.     The  recovery  had,  depends  upon  an 
unwarranted  construction  of  an  engagement  none  too  clearly 
expressed,  and  the  motion  for  a  new  trial  should  have  been 
sustained. 
Judgment  reversed. 
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Southern  Railway  Company  v.  Hazlewood. 

[No.  6,779.     Filed  June  3,  1909.     Rehearing  denied  December  8, 
1909.    Transfer  denied  March  9,  1910.] 

1.  Railroads. — 'Negligence, — Complaint, — Common  Count  for  Serv- 
ices of  Surgeon  Treating  Injured  Employe, — License. — Railroad 
companies  may  employ  surgeons  to  treat  injured  employes ;  and  a 
common  count  for  services  rendered  is  suflScieut  in  an  action  by 
a  surgeon  who  performed  such  services,  an  averment  that  the 
plaintiff  was  licensed  being  unnecessary,    pp.480, 481. 

2.  Railboads. — Claim  Agents, — Ratification  of  Acts  of. — Emplop- 
fnent  of  Surgeons. — A  railroad  claim  agent,  or  ''assistant  law 
agent,"  having  power  to  compromise  claims,  who  authorized  the 
employment  of  plaintiff  to  attend  an  injured  employe,  and  whose 
settlement  of  such  employe's  case  by  the  payment  of  a  certain 
sum  and  by  the  agreement  to  pay  the  doctors'  bills^  was  adopted 
and  ratified,  had  authority  to  employ  a  physician,  and  the  com- 
pany Is  estopi)ed  to  deny  such  authority,    pp.  480, 482. 

3.  Railboads. — Claim  Agents. — Employment  of  Surgeons, — Author- 
ity.— Whether  a  claim  agent  acts  within  the  scope  of  his  author- 
ity in  employing  a  surgeon  to  attend  an  injured  employe,  is  a 
question  of  evidence,    p.  481. 

4.  Contracts. — Statute  of  FrauAs. — Railroads. — Employment  of 
Surgeon. — A  railroad  company's  contract  of  employment  of  a 
surgeon  is  not  within  tlie  statute  of  frauds,  bcoause  (1)  it  Is  the 
company's  debt,  and  (2)  if  not  the  company's  debt,  it  is  a 
promise,  founded  upon  a  sufficient  consideration,  to  pay  another's 
debt,  the  original  debtor  not  being  discharged,    p.  481. 

5.  Railroads. — Claim  Agents. — ''Law  Agents.** — Authority. — Ver- 
dict.— Appeal. — ^A  verdict,  founded  upon  some  evidence,  that  a 
railroad  company's  **law  agent"  had  authority  to  employ  a  sur- 
geon to  attend  an  Injured  employe.  Is  conclusive  on  appeal 
p.  483. 

From  Floyd  Circuit  Court;   William  C.  Utz,  Judge. 

Action  by  Felix  W.  Hazlewood  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

A.  P.  Humphrey,  E.  P.  Humphrey.  J.  D.  Welman  and  C, 
L.  &  H.  E.  Jewett,  for  appellant.  , 

Stofsenbitrg  &  Weathers,  for  appellee. 
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RoBY,  P.  J. — Suit  by  appellee,  a  physician,  against  appel- 
lant railway  company,  to  recover  the  value  of  services  ren- 
dered an  employe  injured  in  appellant's  service.  The 
complaint  was  in  three  paragraphs:  (1)  A  common  count 
for  services  rendered;  (2)  alleging  that  Orville  Smith,  a 
brakeman  in  appellant's  service  was  injured  while  at  work 
by  being  dragged  from  the  top  of  a  train,  that  he  was  placed 
in  a  hospital,  and  that  appellant,  by  one  of  its  agents  or 
servants,  employed  appellee,  a  duly  licensed  physician,  to 
treat  Smith  for  his  injuries;  (3)  alleging  that  appellant 
made  a  settlement  with  Smith  for  the  damages  he  sustained, 
and  agreed,  as  part  of  the  consideration,  to  pay  the  bills  of 
physicians  who  treated  him.  A  separate  demurrer  to  each 
paragraph  as  filed  and  overruled,  and  an  answer  in  general 
denial  was  filed.  The  case  was  tried  by  a  jury,  which  re- 
turned a  verdict  for  appellee  for  $196. 

Errors  relied  upon  are  the  overruling  of  appellant's  de- 
murrers to  each  paragraph  of  the  complaint,  and  the 
oveirruling  of  its  motion  for  a  new  trial.  The  demurrer  to 
the  third  paragraph  of  complaint  is  as  follows:  ** Defend- 
ant demurs  to  the  third  paragraph  of  plaintiff's  complaint, 
and  for  cause  of  demurrer  says :  Said  second  paragraph  of 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  this  defendant. ' ' 

The  evidence  shows  that  during  the  night  of  March  14, 
1906,  Orville  Smith,  a  brakeman,  was  injured  while  in  appel- 
lant's service,  and  was  taken  to  New  Albany,  where  he  was 
examined  by  appellant's  regular  surgeon,  who  at  that  time 
gave  him  no  medical  attention  beyond  prescribing  a  head- 
ache powder;  that  the  next  morning  said  Smith's  father^ 
a  physician  who  lived  at  a  distance,  came  to  see  him,  and 
dismissed  appellant's  surgeon,  whereupon  appellee  became 
the  attending  physician.  T.  M.  McDonald,  claim  agent,  or 
'^assistant  law  agent,*'  called  on  the  injured  employe  the 
same  morning.  There  is  evidence  that  he  told  Smith  to 
keep  Doctor  Hazlewood  and  the  company  would  pay  for  his 
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services.  Smith  was  later  moved  to  a  hospital,  where,  on  at 
least  two  occasions^  McDonald  inquired  how  he  was  getting 
along,  told  him  to  let  Doctor  Hazlewood  continue  his  treat- 
ment, and  that  the  eomi>any  would  pay  the  bill.  Doctor 
Hazlewood  testified  as  follows: 

**Q.  What  did  he  [McDonald]  say  in  reference  to  your 
emplojinent  ? 

A.  He  said  that  Smith  was  dissatisfied  with  the  com- 
pany 's  doctor,  and  that  he  wanted  me  to  go  ahead  and  look 
after  him,  and  that  I  should  rest  easy  about  the  bill ;  that 
the  company  w^ould  as  soon  pay  me  as  any  other  doctor,  and 
for  me  to  keep  account  of  my  bill  and  the  company  would 
pay  it. 

Q.  You  say  that  was  within  a  week  or  ten  days  after 
you  had  been  treating  him? 

A,    Yes,  sir. 

Q.  In  pursuance  to  that,  did  you  proceed  to  treat  this 
man? 

A.    Yes,  sir." 

Appellee  ordered  a  spinal  brace  for  Smith  from  a  surgical 
instrument  house  in  Louisville,  and  the  bill  was  sent  to 
appellant's  general  superintendent,  and  was  paid.  Smith 
testified  that  the  settlement  was  made  between  himself  and 
the  company,  by  its  agreeing  to  give  him  $5,300,  and  pay 
his  hospital  expenses  and  doctors'  bills. 

The  first  paragraph  of  the  complaint  was  the  common 
count  **for  services  rendered  at  the  special  instance 

1,  and  request  of  defendant."    Railroad  companies  may 
employ  surgeons  generally,  and  therefore  the  para- 
graph was  sufficient. 

Appellant  urges  that  the  claim  agent  had  no  authoril;?' 

to  employ  a  ph3r8ician.    He  had  authority  to  compromise 

the  claim  against  it  and  to  minimize  damages  recover- 

2.  able  from  it.    The  settlement  which  he  made  has  been 
adopted.     The  employment  of  a  competent  surgeon 

might  be  one  step  in  minimizing  such  damages  and  in  pro- 
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curing  such  settlement.  It  was  therefore  germane  to  the 
employment.  Appellant,  having  held  him  out  as  possessing 
authority,  is  now  estopped  from  denying  it.  Cruzan  v. 
Smith  (1872),  41  Ind.  288.  The  ease  of  Louisville,  etc.,  B. 
Co.  V.  Smith  (1889),  121  Ind.  353,  6  L.  R.  A.  320,  strongly 
i-elied  on  by  appellant,  is  not  in  point.  The  authority  of  a 
conductor  and  of  a  claim  agent  rests  on  different  bases. 
The  natures  of  the  two  employments  are  essentially  differ- 
ent. It  was  the  duty  of  the  *' assistant  law  agent''  to  visit 
injured  persons  and  to  settle  or  compromise  with  them.  The 
employment  of  a  physician  is  reasonably  incidental 

3.  to  these  duties,  and  whether  said  agent  acted  within 
the  scope  of  his  authority,  was  a  matter  of  proof. 

Bedford  Belt  R.  Co.  v.  McDonald  (1897),  17  Ind.  App.  492, 
60  Am.  St.  172;  Terre  Hautey  etc.,  R.  Co.  v.  Stockwell 
(1889),  118  Ind.  98. 

The  promise  of  the  railroad  company  to  pay  appellee  is 

not  within  the  statute  of  frauds,  for  two  reasons:     (1)   The 

debt  is  the  debt  of  the  company.     (2)     Where   a 

4.  promise  is  made  to  a  debtor  to  pay  his  debt  to  a 
third  person,  and  sufficient  consideration  has  passed 

between  the  debtor  and  promisor,  an  action  may  be  main- 
tained without  the  discharge  of  the  original  debtor.    McDiU 
V.  Onnn  (1873),  43  Ind.  315;  Hyatt  v.  Bonham  (1898),  19 
Ind.  App.  256. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J. — Appellant  renews  its  attack  upon  the  sufficiency 
of  the  first  paragraph  of  complaint,  citing  the  case  of  Bed- 
ford Belt  R.  Co.  V.  McDonald  (1895),  12  Ind.  App. 
1.    620,  in  which  it  was  held  that  a  physician  must  aver 
that  he  had,  prior  to  the  rendition  of  services  sued  for, 
procured  a  statutory  license.    The  point  made  by  appellant 
18  not  supported  by  the  opinion,  as  we  read  it.    If  the  opin- 
VoL.  45—31 
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ion  were  construed  as  holding  that  the  common  count  is  not 
good  against  a  railway  company  in  an  action  of  this  sort,  its 
correction  as  to  such  expression  would  be  required. 

*'In  every  species  of  the  common  count,  the  averments, 
by  means  of  certain  prescribed  formulas,  presented  what  the 
pleader  conceived  to  be  the  legal  effect  and  operation  of  the 
facts  instead  of  the  facts  themselves.  •  *  •  The  cir- 
cumstances under  which  one  person  could  be  liable  to  an- 
other for  money  had  and  received  were  very  numerous. 
♦  •  •  rpjj^  mere  averment  that  the  defendant  was  in- 
debted for  money  had  and  received  admitted  any  of  these 
circumstances  in  its  support,  but  it  did  not  disclose  nor 
even  suggest  the  real  nature  of  the  liability."  Pomeroy. 
Code  Remedies  (4th  ed.),  §438.  Logically,  as  shown  by  Mr. 
Pomeroy  in  the  section  just  cited,  the  common  count  does  not 
meet  the  requirement  of  the  code — that  facts  be  stated  in 
plain  and  concise  language ;  but  the  decisions  in  this  State. 
as  in  most  other  states,  establish  the  sufficiency  of  the  com- 
mon count  as  a  complaint.  Fort  Wayne,  etc.,  R,  Co.  v.  Mc- 
Donald (1874),  48  Ind.  241;  Curran  v.  Curran  (1872),  40 
Ind.  473,  477;  Pomeroy,  Code  Remedies  (4th  ed.),  §436. 
The  matter  is  purely  one  of  pleading.  Plaintiff  cannot  re- 
cover except  upon  proof  that  the  request  or  contract  he 
relies  upon  was  made  by  a  competent  -  person.  Had  he 
chosen  to  plead  the  facts,  instead  of  the  conclusion  that  de- 
fendant is  indebted,  etc.,  then  much  that  counsel  say  would 
be  correct,  but  so  long  as  there  may,  under  some  state  of 
facts,  be  liability,  the  presumption  is  that  such  possible  facts 
are  relied  upon. 

It  is  said  in  the  brief  that  the  court  had  **no  right  to 

designate"  Mr.  McDonald  **as  claim  agent."    The  term  has 

a   well-understood   meaning,   and   while   the  person 

2.    named  testified  that  he  was  **law  agent  for  the  South- 
em,"  he  also  testified  to  facts  which  show  his  business 
to  have  been  the  adjustment  of  claims,  as  was  also  shown  by 
other  testimony,  so  that  the  term  '*law  agent,"  meaningless 
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in  itself,  does  not  seem  so  appropriate  as  ''claim  agent," 
which  latter  term  was  used  in  the  instructions  and  otherwise 
during  the  trial.     The  real  question,  however,  is  not 
5.    one  of  name,  but  of  substance.    The  verdict  carries 
with  it  at  this  stage  a  finding  for  appellee  upon  the 
question  of  McDonald's  authority,  and  such  finding  is  sup- 
ported by  evidence. 
The  petition  for  rehearing  is  overruled. 


Ackerman  v.  Hawkins  et  al. 

[No.  eM2,    Filed  June  3,  1909.    Rehearing  denied  October  14,  1909. 

Transfer  denied  March  9,  1910.] 

1.  Fraud. —  Deeds. —  Infants. —  Misrepresentations  as  to  Age. — 
Husband  and  Wife. — ^A  deed  executed  by  a  married  woman  hav- 
ing the  appearance  of  being,  and  believed  by  the  grantees  to  be, 
more  than  twenty-one  years  old,  and  two  subsequent  deeds  exe- 
cuted by  such  woman  to  confirm  such  former  deed,  expressly 
Bhowing  that  she  was  twenty-one  years  old,  constitute  a  fraud 
upon  the  grantees,  such  woman  having  received  and  failed  to 
return  the  consideration  received  (§§3979,  3980  Burns  1908, 
§§2944,  2945  R.  S.  1881).    pp.  490, 494. 

2.  Deeds. — Consideration. — Married  Woman. — ^A  deed  executed  by 
a  married  woman  In  consideration  of  lands  conveyed,  at  her  re- 
quest, to  her  husband  and  her  father-in-law,  upon  an  agreement 
by  them  subsequently  to  convey  certain  of  such  lands  to  her,  is 
supported  by  a  consideration  moving  to  her.    p.  493. 

3.  MoHTQAGES. — Infant  Grantors. — ^A  mortgage  executed  by  an  in- 
fant married  woman's  grantee,  ignorant  of  her  age  and  believing 
her  to  be  twenty-one  years  old,  and  which  grantee  received  two 
subsequent  ratifying  deeds  upon  an  express  representation  that 
the  grantor  was  twenty-one  years  old,  is  valid  and  binding,  there 
having  been  no  return  of  the  consideration  to  such  grantee, 
p.  494. 

Prom  Superior  Court  of  Madison  County ;  Ulric  Z.  Wiley , 
Special  Judge. 
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Suit  by  Daisy  Z.  Ackerman  against  Etta  £.  Hawkins  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed, 

A.  H.  Jonesy  for  appellant. 

M,  M.  Bachelder,  Ellis  &  Call  and  Thomas  B.  Orr,  tor 
appellees. 

Watson,  J. — This  suit  was  brought  by  appellant  to  set 
aside  two  deeds  made  and  executed  by  appellant  and  her 
husband  to  William  H.  and  Etta  E.  Hawkins,  to  set  aside  a 
mortgage  executed  on  the  real  estate  by  said  Hawkins  and 
wife  to  the  Anderson  Trust  Company,  to  have  the  title  to 
said  real  estate  quieted  in  appellant,  and  to  recover  a  rea- 
sonable rental  value  of  the  land  during  the  time  appellee 
Hawkins  has  been  in  possession  thereof.  Judgment  on  the 
findings  and  conclusions  of  law  in  favor  of  appellees. 

Appellant  has  assigned  a  number  of  errors,  but  in  the  de- 
termination of  this  case  it  is  only  necessary  to  consider  the 
errors  assigned  in  overruling  appellant's  motion  for  new 
trial,  viz.:  The  decision  of  the  court  (1)  is  not  sustained 
by  sufficient  evidence,  and  (2)  is  contrary  to  law.  These 
assignments  call  in  question  the  court's  rulings  upon  the 
two  controlling  issues  in  this  case:  (1)  Fraud,  and  (2) 
consideration. 

The  court,  among  other  facts,  found  the  following:  ^'(1} 
That  on  October  13,  1902,  Daisy  Ackerman,  plaintiff  herein, 
was  a  feme  covert,  under  the  age  of  twenty-one  years;  that 
her  husband,  John  Ackeiman,  was  at  the  time  over  the  agp 
of  twenty-one  years. "  '*(5)  That  on  the  date  mentioned  in 
finding  No.  1,  herein,  plaintiff  was  the  mother  of  two  chil- 
dren. She  was  above  the  average  height  for  a  woman,  and 
weighed  about  200  pounds,  and  in  all  respects  looked  to  be 
over  twenty-one  years  of  age,  and  had  had  such  appearance 
for  two  years  prior  thereto.  (6)  That  prior  to  October  13, 
1902,  the  plaintiff  had  secured  a  conveyance  to  herself  of 
certain  real  estate  in  Madison  county,  Indiana,  which  is  not 
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involved  in  this  controversy,  which  ahe  afterwards  conveyed, 
her  husband,  John  Ackerman,  joining  her  in  such  conv^- 
ance;  that  she  did  not  purchase  said  real  estate  herself,  or 
negotiate  for  such  purchase,  but  that  her  father-in-law,  Val- 
entine Ackerman,  purchased  the  land  and  had  it  conveyed 
to  her,  and  the  court  finds  that  she  never  had  any  pecuniar^' 
interest  in  the  real  estate  so  purchased  by  Valentine  Acker- 
man and  conveyed  to  her,  and  which  she  afterwards  con- 
veyed to  a  third  person;  that  said  two  conveyances  were 
duly  recorded  in  the  recorder's  ofl&ce  of  Madison  county. 
(7)  That  prior  to  October  13,  1902,  plaintiff  had  borrowed 
money,  secured  the  payment  thereof  by  a  mortgage  on 
her  real  estate,  and  afterwards  paid  off  said  mortgage ;  that 
before  said  date  she  had  entered  into  contracts,  receipted 
for  money,  and  received  it  from  the  administrator  of 
her  mother's  estate,  and  had  dealt,  in  a  general  way,  with 
different  persons  as  if  she  were  over  the  age  of  twenty-one 
years;  that,  so  far  as  the  evidence  shows,  prior  to  said  date 
she  had  not  claimed  to  anyone  that  she  was  under  the  age  of 
twenty-one  years;  that  she  knew  herself  that  she  had  not 
yet  attained  her  majority,  and  she  knew  that  those  with 
whom  she  had  been  dealing  believed  her  to  be  over  the  age 
of  twenty-one  years."  **  (12)  That,  pursuant  to  said  nego- 
tiations and  said  written  agreement,  as  before  set  out  in  find- 
ing No.  9,  said  William  H.  Hawkins,  Valentine  Ackerman 
and  J.  B.  Kinney  met  in  the  town  of  Frankton,  on  October 
13,  1902,  for  the  purpose  of  exchanging  deeds  to  said  real 
estate ;  that  on  said  day  William  H.  Hawkins,  for  the  first 
time,  was  informed  that  the  forty-eight  acres  of  land  in 
controversy,  and  which  was  mentioned  in  said  contract,  was 
owned  by  plaintiff,  and  that  thereupon  he  demanded  that 
she  and  her  husband  join  in  a  deed  to  said  real  estate ;  that 
said  John  Ackerman  went  to  his  home  from  Frankton,  where 
said  parties  had  met  to  exchange  said  deeds,  brought  his  wife 
to  town,  and  she  and  her  said  husband  then  and  there  exe- 
cuted and  delivered  to  William  H.  Hawkins  and  Etta  E. 
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Hawkins,  his  wife,  a  deed  of  general  warranty,  conveying  to 
them  the  land  in  controversy,  which  is  as  follows."  "(14) 
At  the  same  time  said  William  H.  Hawkins  executed  and 
delivered  to  Valentine  Ackerman  and  his  son,  in  accordance 
with  the  terms  of  said  written  agreement  aforesaid,  a  deed  of 
general  warranty,  conveying  to  said  Valentine  Ackerman 
and  his  son  the  several  tracts  of  land  in.  Mississippi,  which 
are  specifically  described  in  the  contract  between  said  Acker- 
man and  son  and  William  H.  Hawkins,  as  appears  in  finding 
No.  9."  **(16)  That  after  the  execution  and  exchange  of 
said  deeds,  and  after  the  recordation  of  the  deed  from  plain- 
tiff and  her  husband  to  Hawkins  and  Hawkins,  said  William 
H.  Hawkins  obtained  information  that  there  was  some  ques- 
tion as  to  whether  the  plaintiff,  at  the  time  she  executed  said 
deed,  was  twenty-one  years  of  age ;  that  he  immediately  made 
an  investigation  as  to  her  age,  and  sent  to  the  town  of  Frank- 
ton  and  informed  Valentine  Ackerman  that  he  had  heard 
that  some  people  were  claiming  that  plaintiff  was  not  of  age 
at  the  time  she  executed  said  deed,  and  stated  to  Valentine 
Ackerman  that  he  wanted  a  good  deed ;  that  they  had  his 
property  and  he  had  theirs,  and  that  if  he  could  not  get  a 
good  deed  he  wanted  to  return  the  property  and  have  his 
returned  to  him.  He  was  informed  by  said  Valentine  Acker- 
man that  the  plaintiff  was  of  age  at  the  time  of  the  execu- 
tion of  said  deed,'  but  if  there  was  any  doubt  about  it  she 
would  be  of  age  on  December  28,  1902 ;  that,  relying  upon 
said  representations,  defendant  Hawkins  had  another  deed 
prepared  and  forwarded  to  J.  M.  Parlow,  a  notary  public  at 
the  town  of  Frankton,  Indiana,  for  the  purpose  of  having 
said  plaintiff  and  her  husband  execute  an  additional  deed 
after  December  28, 1902,  which  said  deed  is  in  the  words  and 
figures  following.'*  '*(21)  The  court  further  finds  that 
plaintiff  knew  that  the  grantees  named  by  William  H.  Haw- 
kins in  the  deed  to  the  Mississippi  land  were  Valentine 
Ackerman  and  son;  that  Valentine  Ackerman  was  plain- 
tiff's father-in-law,  and  that  the  word  *son,'  representinfr 
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one  of  the  grantees  in  said  deed,  meant  plaintiff's  husband, 
John  Ackerman.''  **(24)  The  court  further  finds  that  on 
October  13,  1902,  when  William  H,  Hawkins  deeded  to  Val- 
entine Ackerman  and  son  the  Mississippi  land,  and  when 
plaintiff  and  her  husband  conveyed  to  William  H.  Hawkins 
the  land  in  controversy,  both  of  said  deeds,  before  they  were 
executed,  were  read  over  in  the  presence  and  hearing  of 
plaintiff,  and  that  she  knew  that  the  iCssissippi  land  was 
conveyed  to  Valentine  Ackerman  and  her  husband,  and  she 
did  not  at  the  time  make  any  complaint  thereof,  but,  on  the 
contrary,  assented  thereto.  (25)  The  court  further  finds 
that  when  said  deed  for  the  Mississippi  land  was  executed  to 
Valentine  Ackerman  and  son  there  was  an  agreement  and 
understanding  between  Valentine  Ackerman,  Daisy  Acker- 
man, and  her  husband,  John  Ackerman,  that,  when  they 
went  to  Mississippi  to  take  possession  of  the  land,  a  suflScient 
number  of  acres  of  said  Mississippi  land  should  be  conveyed 
to  plaintiff,  which  should  equal  in  value  the  real  estate  she 
had  conveyed  to  Hawkins  and  Hawkins,  and  that  she  should 
have  said  land  conveyed  to  her  as  a  consideration  for  the 
real  estate  which  she  had  conveyed  to  Hawkins  and  Hawkins 
in  exchange  for  the  Mississippi  land;  that  by  such  agree- 
ment and  understanding  the  plaintiff  was  to  have  conveyed 
to  her  400  acres  of  the  Mississippi  land  upon  which  there 
was  situate  a  white  dwelling-houHc.  (25^)  The  court  fur- 
ther finds  that  the  400  acres  of  land  in  Mississippi,  which  it 
was  agreed  should  be  conveyed  to  plaintiff  on  the  arrival 
of  the  two  families  there,  was  equal,  or  approximately  equal, 
to  the  land  which  plaintiff  conveyed  to  Hawkins  and  Haw- 
kins. (26)  The  court  further  finds  that,  within  a  few  days 
after  the  execution  of  the  third  deed  by  plaintiff  and  her 
husband  to  William  H.  Hawkins,  Valentine  Ackerman  and 
wife  and  plaintiff  and  her  husband  removed  to  the  State  of 
Mississippi  for  the  purpose  of  taking  possession  of  the  real 
estate  which  had  been  conveyed  to  Valentine  Ackerman  and 
son;   that  they  took  their  household  goods,  and  took  posses- 
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sion  of  said  real  estate.     (27)  The  court  further  finds  that 
within  a  short  time  after  their  arrival  in  the  State  of  Mis- 
Rissippi,  and  while  living  on  said  land,  plaintiff  demanded 
of  Valentine  Ackerman  and  her  husband,  John  Ackerman, 
that  they  set  off  to  her  her  portion  of  said  real  estate,  being 
400  acres,  in  consideration  of  her  having  deeded  the  land 
in  controversy  as  a  part  of  the  consideration  for  the  ex- 
change of  said  Mississippi  land,  and  that  thereupon  such 
demand  and  request  were  refused  by  said  Valentine  Acker- 
man;   that  he,  at  that  time,  informed  plaintiff  that  there 
was  no  real  estate  there  for  her ;  that  plaintiff  took  no  legal 
or  equitable  action  in  reference  to  said  real  estate  for  the 
purpose  of  securing  whatever  right  she  had  therein,  but  when 
said  Valftntine  Ackerman  refused  to  convey  to  her  any  por- 
tion thereof  she  returned  to  Indiana;    that  shortly  there- 
after her  husband,  John  Ackerman,  and  Valentine  Acker- 
man executed  to  Ann  M.  Ackerman,  the  wife  of  Valentine 
Ackerman,  a  deed  of  general  warranty,  conveying  to  said 
Ann  M.  Ackerman  all  of  said  real  estate  in  Mississippi; 
that  at  said  time  John  Ackerman  was  indebted  to  Ann  ML 
Ackerman  in  the  sum  of  $600,  which  indebtedness,  by  agree- 
ment between  John  Ackerman  and  Ann  M.  Ackerman,  was 
canceled  by  conveyance  of  said  real  estate  to  her.     (27^) 
The  court  further  finds  that  John  Ackerman  had  no  interest. 
either  legal  or  equitable,  in  said  Mississippi  "land." 

''(29.)  The  court  further  finds  that  plaintiff,  together 
with  her  husband  and  Ann  M.  Ackerman,  her  mother-in-law, 
executed  to  the  Anderson  Loan  Association  a  mortgage  on 
the  real  estate  referred  to  in  finding  No.  6,  to  secure  the  pay- 
ment of  $1,200,  which  mortgage  was  executed  on  October  23, 
1900 ;  that  on  September  18,  1902,  her  husband  joining  her. 
plaintiff  executed  another  mortgage  to  Ann  M.  Ackerman  to 
secure  the  payment  of  $600  on  said  last-mentioned  tract  of 
land,  and  that  both  of  said  mortgages  had,  prior  to  October 
18,  1902,  been  released  of  record  and  satisfied,  all  of  which 
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fully  appeared  up<m  the  records  of  Madison  county,  In- 
diana." 

'*  (35)  The  court  further  finds  that  soon  after  the  con- 
veyance of  the  real  estate  in  controversy  to  William  H.  Haw- 
kins and  Etta  E.  Hawkins  they  took  possession  thereof  and 
have  held  continuous  possession  up  to  the  present  time, 
and  that  the  rental  value  of  said  real  estate  is  and  has  been 
$175  per  annum.  (36)  The  court  further  finds  that,  since 
the  execution  of  the  several  deeds  hereinbefore  found,  plain- 
tiff has  lived  peaceably  and  happily  with  her  husband  John 
Ackerman,  and  that  during  all  said  time  she  has  been  on 
friendly  terms  w^ith  and  visited  the  family  of  Valentine 
Ackerman.  (37)  The  court  further  finds  that  on  October 
13,  1902,  when  the  plaintiff  executed  the  first  deed  to  said 
real  estate,  on  December  29,  1902,  when  she  executed  the 
second  deed,  and  on  December  31,  1902,  when  she  executed 
the  third  deed,  she  knew  that  she  was  not  twenty-one  years 
old.  (38)  The  court  further  finds  that  on  December  29, 
1902,  when  the  plaintiff  executed  the  second  deed,  which 
contained  the  following  statement:  'This  deed  is  executed 
for  the  purpose  of  confirming  and  ratifying  a  deed  executed 
by  the  grantors  herein  to  the  grantees  herein  on  October  13, 
1902,  the  grantor  herein,  Daisy  Ackerman,  being  at  the  time 
of  the  execution  of  said  former  deed  a  minor  under  the  age  of 
twenty-one  years,  and  she  being  now  over  twenty-one  years  of 
age,'  she  fully  understood  the  meaning  and  purport  of  said 
statement,  and  made  it  for  the  purpose  of  misleading 
and  defrauding  said  Hawkins  and  Hawkins ;  that  said  state- 
ment in  said  deed  was  false  and  fraudulent,  and  constituted 
a  fraud  upon  them.  (39)  The  court  further  finds  that  said 
Hawkins  and  Hawkins  believed  said  statement  and  relied 
upon  it,  and  if  plaintiff  had  not  executed  a  second  deed,  and 
subsequently  a  third  deed,  after  she  had  made  said  statement, 
they  would  not  have  accepted  said  conveyance,  and  would 
have  proceeded  at  law  to  recover  the  real  estate  in  Mississippi 
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which  they  had  conveyed  to  Valentine  Ackerman  and  his 
son  with  the  knowledge  and  consent  of  plaintiff,  in  consid- 
eration of  the  conveyance  to  them  of  the  real  estate  owned 
by  Valentine  Ackerman  and  that  owned  by  the  plaintiff,  the 
latter  being  the  land  in  controversy.  (40)  The  court  fur- 
ther finds,  from  the  facts  herein  stated,  that  plaintiff  fully 
knew  and  understood  that  the  deed  to  the  Mississippi  land 
was  made  to  Valentine  Ackerman  and  son,  and  that  she  was 
to  have  an  interest  in  said  land  equal  to  the  value  of  the  real 
*^tate  in  controversy,  which  was  a  part  of  the  consideration 
for  the  exchange  of  said  lands  between  said  parties,  and  that 
she  did,  in  fact,  receive  such  consideration." 

The  special  findings  show  that  the  plaintiff  was  a  feme 
covert,  under  the  age  of  twenty-one  years  on  October  13, 

1902,  the  date  of  the  execution  of  the  first  deed,  on 
1.    December  29,  1902,  the  date  of  the  execution  of  the 

second  deed,  and  on  December  31,  1902,  the  date  of 
the  execution  of  the  third  deed ;  that  she  knew  she  was  not 
of  age  at  the  time  she  executed  said  deeds,  for,  upon  her  own 
testimony,  she  was  bom  September  24,  1883 ;  that  she  knew 
that  Hawkins  and  Hawkins  believed  and  were  relying  upon 
the  assurance  that  she  was  twenty-one  years  old  when  the 
second  and  third  deeds  were  executed :  that  the  express  pur- 
pose of  these  last  two  deeds  was  to  ratify  the  first  deed  of 
October  13,  1902,  which  William  H.  Hawkins,  upon  inquiry, 
found  was  given  before  plaintiff  was  of  age.  The  second 
deed  expressly  stated  the  purpose  for  which  it  was  executed, 
to  wit: 

''This  deed  is  executed  for  the  purpose  of  confirming 
and  ratifying  a  deed  executed  by  the  grantors  to  the 
grantees  on  October  13,  1902,  the  grantor  Daisy  Acker- 
man being  at  the  time  of  the  execution  of  said  former 
deed  a  minor  under  the  age  of  twenty-one  years,  and 
she  being  now  over  twenty-one  years  of  age." 

This  deed  was  read  to  plaintiff,  and,  after  being  told  by  the 
notary  that  if  she  was  twenty-one  years  old  she  should  sign 
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it,  but  if  not  she  should  not  sign  it,  she  did  sign  it,  knowing 
full  well  that  the  statement  therein  regarding  her  age  was 
untrue. 

The  special  findings  disclose  that  John  Ackerman  and  ap- 
pellant were  intermarried  on  April  23,  1899,  and  lived  to- 
gether as  husband  and  wife,  and  were  so  living  at  the  time  of 
the  commencement  of  this  suit;  that  at  the  time  the  first 
deed  was  executed,  to  wit,  October  12, 1902,  John  Ackerman, 
husband  of  appellant,  was  over  twenty-one  years  of  age; 
that  appellant  on  January  12,  1905,  disaffirmed  said  deed, 
and  demanded  that  the  real  estate  so  conveyed  by  her  and 
her  husband  be  reconveyed  to  her,  but  she  did  not  return  or 
offer  to  return  the  consideration,  or  any  part  thereof,  which 
she  received  for  the  real  estate  so  conveyed  by  her  and  her 
husband,  and  which  is  the  subject  of  this  controversy.  The 
execution  of  this  last  deed  was  a  palpable  fraud.  Appellant 
signed  it,  knowing  the  purpose  for  which  it  was  executed,  and 
that  appellee  Hawkins  was  relying  upon  the  untruth,  recited 
therein,  that  she  was  twenty-one  years  of  age.  While  the 
misapprehension  on  the  part  of  said  appellee,  that  she  was  to 
become  of  age  on  December  28,  was  due  to  a  statement  made 
to  him  by  a  third  party,  her  own  statement,  that  since  exe- 
cuting the  first  deed  she  had  become  of  age,  as  set  out  in  the 
deed,  in  all  respects  confirmed  it,  and  was  either  a  participa- 
tion in  a  fraud  that  had  already  been  committed  or  was  itself 
the  perpetration  of  one. 

All  three  of  the  deeds  were  delivered  to  Hawkins,  but  only 
the  first  and  third  were  recorded.  The  second  deed,  although 
not  one  of  the  deeds  sought  to  be  set  aside  by  this  action,  is 
*a  material  link  in  the  transaction,  in  that  it  contains  a  posi- 
tive assertion  by  appellant  that  she  had  become  twenty-one 
years  of  age.  Hawkins  believed  this  representation  and 
relied  upon  it,  and  would  not  have  accepted  the  conveyance 
had  appellant  refused  to  assent  to  that  part  in  the  deed  per- 
taining to  her  age;   neither  would  there  have  been  a  third 
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deed  executed.    Hawkins  in  no  way  took  advantage  of  appel- 
lant.    His  dealings  with  her,  although  negotiated  and  trans- 
acted largely  through  her  husband  and  father-in-law,  were 
open  and  above  suspicion.     He  acted  throughout,  as  shown 
by  the  special  findings  and  the  evidence,  in  the  utmost  good 
faith  and  confidence,  believing  that  he  was  being  dealt  with 
fairly  and  honestly.     The  evidence  shows  that  prior  to  this 
transaction  appellant  had  had  dealings  with  various  persons 
who,  judging  from  her  size  and  appearance,  believed  her  to 
be  twenty-one  years  of  age.     Sections  3979,  3980  Bums  1908, 
^§2944,  2945  R.  S.  1881,  are  as  follows:    *'§3979.     In  all 
sales  by  an  infant  feme  covert  of  lands  belonging  to  her,  and 
in  which  sale  and  conveyance  her  husband  has  joined,  he 
being  of  full  age,  said  infant  shall  not  be  permitted  to  dis- 
affirm said  sale  until  she  shall  first  restore  to  the  person  own- 
ing said  real  estate  the  consideration  she  received  for  said 
land :    Provided,  however,  that  if  she  will  allege  in  her  com- 
plaint that  she  received  no  consideration  for  said  sale,  an 
issue  may  be  made  upon  such  allegation ;  and  if,  upon  trial, 
the  court  or  jury  find  that  any  consideration  was  received 
by  her,  the  court  shall,  in  the  finding  and  decree,  declare 
such  amount  so  found  first  lien  against  said  land  in  favor  of 
the  defendant.    §3980.    In  all  sales  of  real  estate  by  an  in- 
fant he  or  she  shall  not  be  permitted  to  disaffirm  said  sale 
without  first  restoring  to  the  person  owning  the  property' 
sold  the  consideration  received  in  said  sale,  if  said  infant 
falsely  represented  himself  or  herself  to  said  purchaser  to 
be  over  the  age  of  twenty-one  years,  and  the  party  buying 
from  said  infant  acted  in  good  faith,  and  relied  upon  said 
representations  in  such  sale,  and  had  good  cause  to  believe* 
said  infant  of  full  age.  * ' 

In  the  case  of  United  States  Sav,,  etc.,  Co,  v.  Harris 
(1895),  142  Ind.  226,  240,  a  case  under  this  statute,  the 
court  said:  **It  is  very  evident  that  the  purpose  of  the  act 
was  to  provide  a  remedy  against  the  known  evil  arising  out 
of  the  legal  right  of  minors,  who  have  actually  reached  the 
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estate  of  manhood  and  womanhood,  to  disaffirm  their  con- 
tracts in  relation  to  their  real  estate,  and  at  the  same  time 
retain  the  consideration  received.  It  was  not  the  purpose  or 
intent  to  take  away  any  of  the  protection  that  minority 
throws  around  infants  of  tender  years.  But  it  was  the  in- 
tent of  the  first  section  to  take  away  some  of  the  privileges 
the  law  of  infancy  throws  around  female  minors,  who  are 
old  enough  to  enter  into  and  become  bound  by  the  most  im- 
portant civil  contract  that  can  be  made  by  woman  or  man, 
and  who  have  entered  into  such  contract  by  marrying  men 
over  twenty-one  years  of  age.  The  second  section  was  evi- 
dently intended  to  take  away  some  of  the  legal  privileges 
from  minors,  both  male  and  female,  who  have  so  nearly 
reached  the  estate  of  manhood  and  womanhood,  that  they 
might  honestly  be  taken  for  persons  of  full  age  by  those 
dealing  with  them,  and  who  in  dealing  with  such,  concern- 
ing their  real  estate  falsely  represented  themselves  to  be  over 
twenty-one  years  of  age.  The  general  object  of  both  sections, 
evidently,  was  to  prevent  minors  of  both  classes  from  using 
the  shield  of  minority  as  a  sword,  to  prevent  them  from  per- 
petrating deeds  of  rascality  and  villainy  by  means  of  their 
minority." 

If  it  be  true,  as  contended  by  appellant,  that  no  consider- 
ation whatever  was  received  by  her,  this  is  not  a  proper  case 

for  the  application  of  the  statute.    William  H.  Haw- 
2.     kins  conveyed  to  Valentine  Ackerman  and  son  1,183 

acres  of  land  in  the  State  of  Mississippi,  in  lieu  of  the 
forty-eight  acres  owned  by  appellant  and  certain  lots  in  the 
towTi  of  Prankton  owned  by  Valentine  Ackerman.  Appel- 
lant knew  that  the  deed  was  made  to  Valentine  Ackerman 
and  son,  and  assented  thereto,  understanding  that  the  pur- 
pose of  its  being  so  made  was  that  her  portion  of  the  land 
conveyed  by  said  deed  of  Hawkins  and  wife  might  be  par- 
titioned between  the  parties  after  she  and  her  husband  had 
seen  the  land  and  decided  which  part  would  be  most  desirable. 
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The  consideration  moved  from  Hawkins  to  Valentine  Acker- 
man  and  son,  with  an  express  agreement  between  the 
grantees  and  appellant  as  to  the  disposition  thereof.  Ap- 
pellant, then,  cannot  be  heard  to  say  that  no  consideration 
was  ever  received  by  her.  Crawford  \.  Shaw  (1862),  18  Lid. 
495;  Law  v.  Smith  (1904),  68  N.  J.  Eq.  81,  59  Atl.  327; 
White  Sewing  Mach.  Co.  v.  Fowler  (1904),  28  Nev.  94,  78 
Pac.  1034;  First  Nat.  Bank  v.  Lang  (1905),  94  Minn.  261, 
102  N.  W.  700;  Chambers  v.  McLean  (1904),  24  Pa.  Super. 
Ct.  567.  Although  at  the  time  the  deed  from  WiUiam  H. 
and  Etta  E.  Hawkins  was  executed,  appellant  gave  no  direc- 
tions concerning  whom  it  should  name  as  grantees,  the  pur- 
pose and  expediency  of  the  deed  were  explained  and  subse- 
quently acquiesced  in  by  her  as  executed.  The  evidence  does 
not  sustain  the  allegation  that  appellant  was  coerced  by  her 
husband  or  anyone  else  into  signing  any  of  the  three  deeds, 
and  the  special  findings  so  find. 

The  appellant  earnestly  insists  that  the  special  findings 
are  not  warranted  by  the  evidence.  We  have  examined  the 
record  and  find  that  the  evidence  and  the  legitimate  infer- 
ences to  be  drawn  therefrom  fully  sustain  every  essential 
finding  by  the  trial  court  upon  which  the  conclusions  of  law 
are  based. 

The  case  properly  comes  within  the  statute  before  quoted. 
The  appellant  having  failed  to  return,  or  offer  to  return,  to 

appellee  Hawkins  the  consideration  so  received  for  her 
1.    land,  she  will  not  be  permitted  to  come  into  a  court  of 

equity  and  repudiate  her  contract,  without  doing 
equity,  as  provided  by  the  statute. 

It  is  shown  that  the  Anderson  Trust  Company  had  no 
knowledge  of  appellant's  age,  but  relied  upon  an  examination 

of  the  records.    What  we  have  said  as  to  the  deed  by 
3.    appellant  to  Hawkins  and  wife  is  equally  applicable 

to  the  trust  company's  mortgage.  The  deed  being 
valid  and  binding,  it  follows  that  the  mortgage  is  also  a  valid 
lien  on  said  real  estate. 
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The  trial  court  correctly  stated  the  conclusions  of  law  upon 
the  facts  found.  We  find  no  error  for  which  this  cause 
should  be  reversed. 

Judgment  affirmed. 


Myer,  Administrator,  v.  Minch  et  al, 

[No.  6,411.    Filed  March  10,  1910.] 

1.  Judgment. —  Jurisdiction, —  Presumptions. —  Mortgages, —  Fore- 
closure.— Where  the  parties  to  a  forclosure  suit  in  the  circuit 
court  appear  and  answer,  the  decree  entered  cannot  be  attacked 
for  want  of  Jurisdiction,  Jurisdiction  of  the  persons  being  shown 
by  their  appearances,  and  Jurisdiction  of  the  subject-matter  being 
presumed,    p.  497. 

2.  Judgment. — Court  Proceedings, — Presumptions. — ^The  Judgment, 
as  well  as  other  proceedings  of  a  court,  are  presumed  to  be  proper, 
p.  497. 

3.  Judgment. — Excessive. — Validity. — An  excessive  decree,  where 
Jurisdiction  exists,  is  not  void.    p.  497. 

4.  Judgment. — Review  of. — Necessity  of  Showing  Error. — Com- 
plaint.— ^A  complaint  to  review  a  decree,  that  fails  to  disclose  any 
objection  or  exception  to  erroneous  rulings  therein,  is  not  suffi- 
cient, such  proceeding  being  in  the  nature  of  an  appeal,  the  trial 
being  by  the  record  alone,    p.  497. 

From  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Suit  by  Peter  Myer,  as  administrator  of  the  estate  of  Sarah 
Myer,  deceased,  against  Joseph  M.  Minch  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Headington  &  Wheat,  for  appellant. 
Smith  &  Moran,  for  appellees. 

Myers,  C.  J. — On  April  26,  1906,  appellant  commenced 
this  suit  in  the  court  below  against  the  appellees,  under 
§645  Bums  1908,  §615  R,  S.  1881,  to  review  a  decree  fore- 
closing  a  mortgage  in  favor  of  George  Hartnagle  and  against 
appellant's  decedent  and  others,  entered  in  the  Jay  Circuit 
Court  on  April  24,  1905.  The  complaint  was  in  one  para- 
graph, to  which  a  demurrer  for  want  of  facts  was  sustained, 
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and  a  decree  was  entered  ii^  favor  of  appellees.  The  stustain- 
ing  of  appellees'  demurrer  to  the  complaint  is  assigned  ba 
error. 

Appellant  has  incorporated  in  his  complaint  the  complaint 
of  Hartnagle  to  foreclose  his  mortgage,  showing  that  Peter 
Myer,  Sarah  Myer,  John  Myer,  Michael  Myer,  Joseph  M. 
Minch  and  J  acoh  F.  Myer,  Jr.,  were  made  defendants  therein, 
and  that  all  of  said  defendants,  except  Sarah  and  Michael 
Myer,  were  lienholders  on  the  land  covered  by  the  mortgage 
in  suit.  The  amount  of  the  lien  held  by  each  of  said  defend- 
ants, as  well  as  the  order  of  their  priority,  was  alleged.  It 
is  also  shown  that  each  of  said  defendants  answered  the  com- 
plaint in  general  denial.  Sarah  Myer,  at  that  time  a  minor, 
answered  in  denial  by  a  guardian  ad  litem.  It  is  also  shown 
that  the  issues  thus  formed  were  submitted  to  the  Jay  Circuit 
Court  for  trial,  resulting  in  a  finding  fixing  the  amount  and 
priority  of  the  liens  held  by  plaintiff  and  each  of  the  defend- 
ants against  a  certain  tract  of  real  estate  theretofore  owned 
by  Jacob  Myer,  who  was  then  deceased,  but  who  prior  to  his 
death  had  conveyed  said  real  estate  to  Sarah  Myer,  who  was 
found  to  be  the  fee-simple  owner  thereof.  The  mortgage 
lien  of  Hartnagle  was  found  to  be  superior  to  all  liens  of  de- 
fendants except  one  mortgage  lien  held  by  said  Minch  for 
$1,121.  The  mortgage  held  by  Hartnagle  was  foreclosed, 
the  land  ordered  sold  subject  to-  the  Minch  lien  for  $1,121, 
and  the  proceeds  arising  from  such  sale  were  ordered  to  be 
applied  by  the  sheriff  to  the  satisfaction,  (1)  of  the  costs  of 
the  suit,  and  (2)  to  the  extinguishment  of  the  Hartnagle 
lien,  and  to  the  extinguishment  of  the  other  liens  in  the  order 
of  their  priority  as  found  by  the  court.  The  residue,  if  any, 
was  to  be  paid  to  the  clerk  of  the  court  for  Sarah  Myer.  It 
also  appears  that  the  Hartnagle  suit  was  commenced  April  5, 
1905,  decree  thereon  entered  April  24,  1905,  and  on  April 
25, 1905,  a  copy  of  said  decree  was  issued  by  the  clerk  of  said 
court  to  the  sheriff  of  said  county,  who  thereafter,  pursuant 
to  said  decree,  sold  said  real  estate  to  Dora  A.  Luttman,  one 


NOVEMBER  TERM,  1909.  497 

Myer  v.  Mincb — ^  Ind.  App.  485. 


of  the  appellees  herein,  for  the  sum  of  $1,675 ;  that  said  sum 
was,  by  the  sheriff,  distributed  as  ordered  in  said  decree; 
that  the  proceeds  arising  from  said  sale  were  insufficient  to 
pay  anything  on  the  lien  of  Peter  Myer  or  to  Sarah  Myer. 

It  is  claimed  by  appellant  that  in  the  Hartnagle  suit  the 

court  had  no  jurisdiction  to  try  or  to  determine  the  question 

as  to  the  amount  or  nature  of  any  lien  in  favor  of  de- 

1.  fendants  therein,  for  the  reason  that  no  issue  was 
formed  authorizing  such  adjudication.     It  cannot  be 

said  that  the  Jay  Circuit  Court  did  not  have  jurisdiction  of 
the  parties  to  that  suit,  nor  that  it  was  not  a  court  of  general 
jurisdiction,  and,  being  a  court  of  general  jurisdiction,  it  is 
presumed  to  have  jurisdiction  of  the  subject-matter  of  the 
action.  Roberts  v.  Leutzke  (1907),  39  Ind.  App.  577.  For 
**by  jurisdiction  of  the  subject-matter  is  meant  jurisdiction 
of  the  class  of  cases  to  which  the  particular  case  belongs.'' 
Chicago,  etc.,  K.  Co,  v.  Suttou  (1892),  130  Ind.  405.  There- 
fore, having  concluded  that  the  Jay  Circuit  Court  had 

2.  jurisdiction  of  the  parties  and  of  the  subject-matter, 
it  must  be  presumed  that  its  acts  and  proceedings  were 

regular,  and  that  it  had  jurisdiction  to  enter  the  particular 
decree  in  question. 

Returning  to  the  allegations  of  the  complaint,  it  clearly 

appears  that  appellant  sought  to  review  the  decree  entered 

in  the  Hartnagle  suit,  upon  the  theory  that  an  error 

3.  of  law  was  committed  by  the  court  in  its  finding  and 
decree.     If  it  be  true,  as  claimed,  that  the  decree  gave 

one  of  the  parties  more  than  his  pleading  shows  he  was  en- 
titled to,  such  fact  does  not  make  the  decree  void.     Williams 
v.  Manley  (1904),  33  Ind.  App.  270,  and  cases  cited.     In 
the  complaint  before  us  it  is  not  shown  that  any  ob- 

4.  jection  was  made  or  exception  reserved  to  any  of  the 
rulings  of  the  court  in  the  case  wherein  the  decree  was 

sought  to  be  reviewed.    This  showing  was  necessary.     The 
complaint  was  insufficient  to  withstand  a  demurrer  for  want 
Vol.  45—32 
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of  facts.  Goar  v.  Cravena  (1877),  57  Ind.  365.  As  was  said 
in  the  case  of  Williams  v.  Manlcy,  supra:  **A  proceeding 
to  review  a  judgment,  for  error  of  law  appearing  in  the  pro- 
ceedings and  judgment,  is  in  the  nature  of  an  appeal,  and  is 
to  be  tried  by  the  record  alone.  Such  a  proceeding  cannot 
be  sustained  unless  the  error  be  such  as  would  reverse  the 
judgment  on  an  appeal."  In  the  case  of  Wabash  R.  Co,  v. 
Young  (1900),  154  Ind.  24,  it  was  said:  **It  is  therefore 
essential  to  a  complaint  for  review  of  a  judgment  for  error 
of  law  that  it  specifically  sets  forth  the  ruling  of  the  court 
relied  upon  as  error  and  the  facts  upon  which  such  ruling 
is  based  (Findlay  v.  Lewis  [1897],  148  Ind.  429),  and  that 
the  plaintiff,  at  the  time  of  such  ruling,  excepted  thereto, 
American  Ins.  Co,  v.  Oibson  [1885],  104  Ind.  336,  and  cases 
cited.''  In  the  case  of  Murphy  v.  Branaman  (1901),  156 
Ind.  77,  it  was  held  "that  a  proceeding  to  review  a  judgment 
is  in  the  nature  of  an  appeal,  and  that  so  much  of  the  record 
in  the  case  in  which  a  review  is  sought  must  be  set  out  in  the 
complaint  for  review  as  will  fully  present  the  errors  relied 
upon.'*  In  the  case  of  American  Ins.  Co.  v.  Gibson,  supra, 
it  was  said:  **It  has  uniformly  been  held  that  if  no  objec- 
tion be  made  to  the  judgment,  and  no  motion  made  to  modify 
it  in  the  trial  court,  no  objection  can  be  made  available  upon 
appeal,  nor  in  an  action  to  review,  however  erroneous  the 
judgment  may  be.  This  rule  has  been  applied  even  where 
judgment  was  rendered  by  default."  See,  also,  Hague  v. 
First  Nat.  Bank  (1903),  159  Ind.  636. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  trial  court  is  afiirmed. 
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INo.  C,759.    BMled  March  10,  1910.] 

MujiiciPAi>  CoBFORATions. —  Alley  Improvements. —  Appeal. — 
Time  for  Taking. — An  appeal  from  the  final  order  of  a  city  coun- 
cil in  fixing  alley  improvement  assessments  must  be  taken  within 
twenty  days  (§3623e  Bums  3901,  Acts  1901,  p.  534,  $5).    p.  501. 

McNiciPAL  Corporations. — Alley  Improvements, — Appeal  from 
Order  for. — Complaint, — Construction. — On  an  appeal  from  the 
action  of  a  city  council  ordering  the  improvement  of  an  alley,  the 
transcript,  on  appeal,  is  treated  as  a  complaint;  but  such  com- 
plaint must  be  liberally  construed,    p.  501. 

3.  Municipal  Corporation s.-^i2ccard«. — Receipt  of  Bids  for  Alley 
Improvements. — Evidence. — Postponements. — ^The  law  does  not 
require  that  a  record  be  made  of  the  meeting  of  a  city  council,  on 
the  opening  of  bids  for  an  alley  improvement,  or  of  its  action  in 
opening  bids,  such  actions  being  provable  by  parol  evidence, 
p.  502. 

4.  Municipal  Corporations. — Official  Acts. — Presumptions. — ^The 
acts  of  the  common  council  of  a  city  are  presumed  to  be  lawful, 
p.  502. 

5.  Municipal  Corporations. — Alley  Improvements, — Bids. — Open- 
ing of. — Presumptions. — Where  the  report  of  a  street  committee 
made  on  July  6  shows  that  bids  had  been  received  and  opened, 
the  presumption  is  that  such  bids  were  received  and  opened  at 
the  proper  time,  especially  where  no  complaint  had  been  made 
as  to  such  improvement,    p.  502. 

6.  Municipal  Corporations. —  Alley  Improvements. —  Estoppel. — 
Frontagers  who  stand  by  and  permit  alley  improvements  to  be 
made,  making  no  objections  thereto  until  the  work  is  completed, 
are  estopped  to  take  advantage  of  mere  irregularities  in  order  to 
avoid  payment  therefor,    p.  504. 

7.  Municipal  Corporations. — Defective  Alley  Improvement  Pro- 
ceedings.— Burden  of  Proof. — One  objecting  to  the  proceedings  of 
a  city  council  in  receiving  and  opening  bids  for  an  alley  improve- 
ment must  show,  in  an  appeal  from  the  action  of  such  council, 
that  his  substantial  rights  have  been  violated,    p.  504. 

Prom  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Appeal  by  Weldon  Webster  from  an  order  of  the  City  of 
Logansport  for  the  improvement  of  an  alley.  From  a  judg- 
ment for  said  Webster,  the  City  of  Logansport  appeals. 
Reversed. 


500  APPELLATE  COURT  OP  INDIANA, 

City  of  Logansport  v.  Webster — 15  Ind.  A.pp.  499. 

George  W,  Funk,  for  appellant. 

Stewart  T.  McConnell,  Albert  G.  Jenkines,  Bertram  C. 
Jenkines  and  Charles  H,  Stuart,  for  appellee. 

Hadley,  J. — This  is  an  appeal  from  the  final  assessment  of 
benefits  to  improve  an  alley  in  the  city  of  Logansport,  under 
the  act  of  the  legislature  of  1901,  known  as  the  Artman  law. 
Acts  1901,  p.  534,  §§3623a-3623h  Bums  1901. 

The  transcript  of  the  proceedings  of  the  common  council, 
which  forms  the  basis  of  the  appeal,  shows  that  on  June  1, 
1904,  the  common  council  of  the  city  of  Logansport,  by  more 
than  a  two-thirds  vote,  passed  a  declaratory  resolution  for  the 
improvement  of  a  certain  alley  in  said  city,  and  authorized 
the  city  clerk  to  advertise  for  bids  to  be  received  for  said 
work  up  to  4  o'clock  p.  ra.,  June  25.  The  clerk  gave  the 
prescribed  notice,  and  on  July  6,  at  a  regular  meeting  of  said 
council,  the  street  committee  of  said  council  presented  two 
bids  for  the  work,  together  with  their  report  thereon,  as  fol- 
lows :  *  *  Your  street  committee,  after  opening  and  examining 
the  bids  for  the  improvement  of  the  alley  between  Wright 
and  Usher  streets  and  Fifteenth  and  Sixteenth  streets,  would 
recommend  that  the  contract  for  the  improvement  of  said 
alley  be  awarded  to  Jerry  Kerns,  he  being  the  lowest  bidder, 
and  we  further  recommend  that  the  mayor  and  clerk  enter 
into  a  contract,  in  accordance  with  the  bid."  The  record 
then  shows  the  adoption  of  the  report,  the  acceptance  of  the 
bid  of  Jerry  Kerns,  and  the  execution  of  his  contract  for 
the  construction  of  the  improvement.  The  record  also 
shows  the  completion  of  the  work  and  its  acceptance,  and 
all  further  hearings,  notices  and  proceedings,  as  required 
by  said  act  to  have  been  fully  and  legally  had  and  performed. 
The  final  order  of  the  common  council,  confirming  and  fixing 
the  assessments,  was  made  on  November  21,  1904. 

On  December  21,  1904,  appellee  presented  his  bond  for  an 
appeal  to  the  circuit  court,  which  bond  was  approved.    The 
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record  does  not  show  that  appellee  took  any  steps  towards 
taking  an  appeal  until  said  December  21. 

The  appeal  was  sought  to  be  taken  under  section  five  of 

said  act  (§3623e,  supra).    This  section  authorizes  an  appeal 

within  twenty  days  from  the  final  order  fixing  the 

1.  assessments.     It  does  not  appear  that  the  appeal  was 
taken  within  that  time,  but  no  motion  was  made  to 

dismiss  the  appeal  below,  and  no  question  presented  thereon 
here. 

Upon  the  approval  of  the  appeal  bond  the  city  clerk  filed  a 
transcript  of  the  proceedings  of  the  common  council,  as  here- 
tofore set  out,  in  the  office  of  the  clerk  of  the  Cass 

2.  circuit  court.     Appellee  demurred  to  the  transcript 
for  want  of  facts,  which  demurrer  was  sustained,  and 

judgment  was  rendered  against  the  appellant.  In  cases  of 
this  character  the  transcript  of  the  proceedings  of  the  com- 
mon council  is  treated  as  in  the  nature  of  a  complaint. 
Taber  v.  Ferguson  (1887),  109  Ind.  227;  Phillips  v.  Jolli- 
saint  (1893),  7  Ind.  App.  458;  Reeves  v.  GroUencUck  (1892), 
131  Ind.  107.  The  only  objection  urged  against  the  tran- 
script is  that  it  does  not  show  that  the  bids  were  received 
within  the  time  fixed  in  the  notice,  or  that  the  council  met 
at  the  time  specified,  to  receive  and  open  them.  Section  one 
of  said  act  (§3623a,  supra)  provides  that  **the  common  coun- 
cil shall  open  the  bids  upon  the  date  fixed  and  award  the 
contract  to  the  best  bidder  therefor:  Provided,  that  sucli 
common  council  may  take  such  bids  under  advisement  and 
shall  have  the  power  to  reject  any  and  all  bids." 

In  the  very  nature  of  things,  the  usual  rules  for  the  con- 
struction of  complaints  should  not  apply  \^ith  strictness  to 
cases  like  this.  Here  we  have  no  one  in  interest  filing  a  com- 
plaint. The  real  party  whose  interests  are  affected  is  the 
contractor,  and  yet  the  defect,  if  defect  it  is,  accrued  before 
the  contract  was  let  to  him,  and  before  he  had  any  interest. 
Furthermore,  only  the  recorded  acts  of  the  council  are  pre- 
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sented.    The  law  does  not  require  that  a  record  be 

3.  made  of  the  meeting  of  the  council  at  the  opening  of 
the  bids,  and  if,  in  fact,  it  did  meet  at  the  time 

specified,  and  open  the  bids,  and  took  them  under  advise- 
ment until  finally  acted  upon,  and  no  bids  were  received 
after  that  date,  the  mere  fact  that  they  made  no  record  of 
such  acts  would  not  invalidate  their  subsequent  proceedings. 
Ross  V.  City  of  Madison  (1848),  1  Ind.  281 ;  School  Town  of 
Princeton  v.  Gebhart  (1878),  61  Ind.  187;  State,  ex  reL,  v. 
Hauser  (1878),  63  Ind.  155.  In  the  case  last  cited  the  court 
said  on  page  182:  '*The  paragraphs  of  answer  were  not 
objectionable  by  reason  of  the  fact  that  copies  of  the  pro- 
ceedings and  actions  of  the  common  council,  therein  referred 
to,  were  not  filed  therewith  as  exhibits.  The  minutes  of  the 
common  council  are  only  evidence  of  their  proceedings  and 
actions ;  but  if  no  minutes  or  record  of  the  acts  of  the  com- 
mon council  have  been  kept,  these  facts  may  be  proved  by 
parol  evidence,  like  any  other  facts.  The  old  doctrine,  that 
the  acts  of  a  corporation  could  be  proved  only  by  the  record 
of  its  proceedings,  has  ceased  to  be  the  law ;  and  the  rule  is 
now,  that  the  authorized  acts  of  a  corporation  are  not  void, 
merely  because  there  is  no  written  evidence  of  them,  and  in 
such  case  their  existence  may  be  shown  by  parol  evidence." 
The  common  council  is  a  public  statutory  board,  and 

4.  the  law  presumes  that  it  did  its  duty,  and  acted  in 
conformity  with  the  statutory  provisions. 

The  report  of  the  street  committee,  made  to  the  council  on 

July  6,  shows  that  the  bids  had  been  opened  at  a  former  date 

and  had  been  under  investigation  and  advisement; 

5.  and,  under  the  circumstances  of  this  case,  we  will  pre- 
sume that  the  bids  were  properly  received  and  opened. 

Especially  is  this  true  where  it  does  not  appear  that  the 
substantial  rights  of  the  party  complaining  have  been  af- 
fected. It  is  proper  for  us  to  consider,  in  this  connection, 
the  fact  that  no  complaint  is  made  that  the  work  was  not 
properly  done ;  that  the  cost  was  in  excess  of  the  benefits  to 
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adjoining  property ;  that  the  benefits  assessed  are  in  excess 
of  the  benefits  received,  or  that  appellee  did  not  have  full 
notice  of  the  contemplated  work  from  its  inception,  during 
its  progress,  or  up  to  its  final  completion,  and  there  is  no 
showing  that  he  made  any  objection  or  protest  thereto  until 
after  the  work  was  finally  completed,  and  the  assessment 
fixed.     Tdber  v.  Ferguson^  supra. 

The  rules  by  which  we  should  be  governed  in  such  cases 
are  plainly  stated  in  the  case  of  Reeves  v.  Orottendick,  supra, 
where  a  proceeding,  substantially  the  same  as  we  now  have 
before  us,  was  under  consideration,  and  in  that  case  the  court 
said:  **Our  statute  provides  that  the  transcript  certified  to 
the  circuit  court  by  the  city  clerk  shall  constitute  the  com- 
plaint of  the  contractor.  This  singular  provision  makes  a 
pleading  for  a  contractor  who  expends  time,  money  and 
labor,  in  improving  streets  for  the  benefit  of  the  munici- 
pality and  private  property  owners,  and  justice  requires 
that  it  should  not  be  construed  with  rigid  strictness  against 
him.  As  the  oflBcers  of  the  law,  and  not  the  party,  make  the 
pleading,  it  ought  to  stand,  unless  there  is  some  defect  in 
it  which  affects  the  substantial  rights  of  the  parties.  It  is 
by  no  means  every  departure  from  the  statute  that  will  war- 
rant the  courts  in  declaring  that  the  contractor  has  no  com- 
plaint. If,  therefore,  we  find  no  error  or  defect  in  the  pro- 
ceedings and  transcript  before  us  affecting  the  substantial 
rights  of  the  appellants,  we  must  uphold  the  complaint. '* 

In  the  case  of  Siyns  v.  nines  (1892),  121  Ind.  534,  in 
passing  upon  proceedings  authorized  by  the  same  statute  as 
in  the  case  last  cited,  the  court  said:  **The  statutory  pro- 
vision is  a  singular  one.  inasmuch  as  it  makes  the  transcript 
of  the  proceedings  of  the  city  authorities  the  complaint  of 
the  plaintiff,  although,  in  fact,  he  has  nothing  to  do  with 
the  proceedings,  for  they  are  conducted  by  the  representa- 
tives of  the  municipality.  The  property  owner  really  assails 
the  proceedings  of  those  who  are  his  chosen  representatives, 
and  not  the  acts  of  contractor,  when  he  demurs  to  the  tran- 
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script,  and  it  would  seem  that,  in  strict  right,  he  should  not 
profit  by  errors  committed  prior  to  the  time  the  contractor 
acquires  a  special  interest  in  the  matter.  *  *  *  It  is,  at 
all  events,  nothing  more  than  justice  to  require  a  property 
owner,  who  opposes  the  proceedings,  to  make  known  his  ob- 
jections before  the  contractor  is  fastened  by  his  contract; 
jind  it  is  but  fair  to  the  contractor  to  relieve  him  from 
accountability  for  what  occurs  prior  to  the  time  he  acquires 
a  special  interest  in  the  proceedings.  This  right  is  fully 
open  to  the  property  owner,  and  the  fault  is  his  own  if  he 
does  not  avail  himself  of  it/' 

^The  statute  under  discussion  in  the  quotations  just  given 

contained  a  provision  denying  the  property  owner's  right  to 

question    the  proceedings  had  prior  to  the  making  of 

6.  the  contract ;   and  while  the  statute  involved  in  tho 
case  at  bar  has  no  such  provision,  yet  the  reasoning  of 

those  two  cases,  and  the  general  principles  therein  laid  down, 
apply  with  force  to  this  case. 

For  the  foregoing  reasons,  we  hold  that  the  proceedings  of 

the  common  council  were  sufficient  to  put  appellee  to  the 

proof  of  his  charges,  and  to  show  that  he  had  suffered 

7.  in  his  substantial  rights,  if  his  appeal  has  been  prop- 
erly taken  and  he  has  not  waived  his  rights  by  stand- 
ing by. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  of  appellee,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


Griffith  et  al.  v.  Sprowl  et  al. 

[No.  6,710.    Filed  March  10,  1010.1 

1.  Covfo^ATiOTiti.— Capital  Stock. —  SnhscnpUonfi. —  Telephones,— 
The  statute  (S.5790  Bums  1908,  §4182  R.  S.  1881),  providing  for  the 
liieorporation  of  tefpphone  companies,  does  not  require  tiiat  all. 
or  any  specific  part,  of  the  capital  stock  shall  be  8ubjKTil)ed  fw 
at  the  time  of  iiicoriwration.    p.  500. 
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2.  Cobfobahons. — Capital  Stock, — Sale  of. — Debts. — Telephones. — 
Directors, — Acts  of. — ^A  telephone  company  with  an  authorized 
capital  stock  of  $25,(K}0,  $15,000  of  which  has  been  issued,  has  the 
right  to  issue  and  sell  the  remainder  of  such  authorized  stock; 
and  the  act  of  a  majority  of  the  directors  in  selling  a  portion  of 
the  unissued  stock  is  the  act  of  the  company,    p.  509. 

o.  CoRPOBATiONS. — Acts  of. — DircctOTs. — Fraud. — Concealment  of 
Purposes. — The  act  of  a  majority  of  the  directors  In  concealing 
their  purpose  from  the  others  to  do  a  lawful  thing  does  not  con- 
stitute fraud,    p.  510. 

4.  Fraud. — Presumptions  of. — ^There  Is  no  presumption  of  fraud  In 
Indiana,  but  such  fact  must  be  alleged  and  proved,    p.  510. 

r».  CORPOBATIONS. — Officers. — Removal  of. — Where  the  by-laws  of  a 
corporatifm  give  the  board  of  directors  power  to  remove  officers 
of  the  company,  when  required  by  the  best  Interests  of  the  com- 
pany, in  the  absence  of  a  finding  that  such  removal  was  against 
such  interest,  the  removal  by  the  directors  will  be  upheld,  such 
directors  having  the  ix>wer  to  determine  what  were  the  best  in- 
terests of  the  company,    p.  510. 

i*.  CoBPORATioNS. — Acts  of. — Judicial  Control  of. — Fraud. — Illegal- 
ity.— In  the  absence  of  fraud  or  illegality,  the  courts  have  no  power 
to  determine  the  reasonableness  of  the  acts  of  a  voluntary  a8S<>- 
eiation.    p.  510. 

7.  CoBPORATioNs. — Capital  Stock. — Sale  of^  for  Less  than  Value. — 
Special  Findings. — ^In  a  suit  to  enjoin  the  Issuing  of  unissued 
shares  of  the  authorized  capital  stock  of  a  corporation,  on  the 
ground  that  such  issue  and  sale  were  wholly  unnecessary,  and  to 
set  aside  a  certain  sale  made  after  the  filing  of  the  suit  on  the 
ground  that  the  sale  price  was  far  below  the  value  of  the  stock, 
a  judgment  for  defendants  will  be  upheld,  there  being  no  finding 
that  defendants  knew  the  value  of  the  stock  sold,  or  that  they 
received  any  profit  therefrom,  or  that  any  person  would  pay  more 
than  the  amount  received  for  such  stock,    p.  510. 

5.  CoBPORATioNS. — Stoclckoldcrs. — Duty  of  Majority  Stockholder  to 
Others. — A  stockholder  who  owns  a  majority  of  the  stock  in  a 
corporation,  occupies  a  fiduciary  relation  to  the  minority  stock- 
holders, and  must  exercise  good  faith,  care  and  diligence  in  the 
control  of  the  company's  property,    p.  510. 

9.  Tbial. — Special  Findings. — Failure  of. — Fraud. — ^A  failure  of 
the  special  findings  to  show  fraud  Is  fatal  to  a  suit  based  upon 
alleged  fraud,    p.  513. 

Prom  Grant  Circuit  Court ;  H.  J.  Pavltis,  Judge, 

Suit  by  David  H.  Griffith  and  another  against  John  S. 
Sprowl  and  others.  Prom  a  judgment  for  defendants,  plain- 
tiffs appeal.    Affirmed, 
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W.  A.  Branyan,  Ahram  Simmons  and  Frank  C.  DaUeyy  for 
appellants. 

TV.  H,  Eichlwrn,  E.  V.  Vaughn  and  U.  S,  Lesh,  for  ap- 
pellees. 

CoMSTOCK,  J. — Appellants  brought  this  suit  in  the  Hunt- 
ington Circuit  Court  to  enjoin  appellees  from  issuing  certain 
stock  not  theretofore  sold,  aud  from  removing  one  of  appel- 
lants from  the  office  of  secretary  and  treasurer  of  appellee 
company  and  to  require  said  corporation  to  give  appellants 
an  opportunity  to  purchase  their  portion  of  the  unissued 
stock  before  offering  the  same  for  sale  to  strangers.  Upon 
change  of  venue  to  the  court  below  the  cause  was  put  at 
issue  by  a  general  denial.  Upon  proper  request  the  court 
made  a  special  finding  of  facts  and  stated  conclusions  of  law 
thereon  in  favor  of  appellees,  and,  over  appellants'  motion 
for  a  new  trial,  judgment  was  rendered  thereon. 

The  errors  assigned  are  that  the  court  erred  in  its  con- 
clusions of  law,  and  in  overruling  appellants'  motion  for  a 
new  triaL 

The  special  findings  show  substantially  the  following  facts: 
Appellee  corporation  was  organized  March  10,  1904,  with  a 
capital  stock  of  $25,000,  divided  into  250  shares,  for  the 
purpose  of  operating  a  telephone  system  in  the  counties  of 
Huntington,  Wells,  Grant  and  Wabash,  Indiana.  The  in- 
corporators and  the  stock  issued  to  each  are  as  follows: 
Frank  Canady,  thirty  shares;  John  P.  Hacker,  George  W. 
Griffith,  David  H.  Griffith  and  L.  W.  PuUy,  twenty  shares 
each;  John  S.  Sprowl,  Henry  E.  Layman,  J.  C.  Werly  and 
George  D.  Kreigbaum,  ten  shares  each;  total  one  hundred 
fifty  shares.  David  II.  Griffith  purchased  the  stock  of  John 
P.  Hacker  and  J.  C.  Werly,  and  John  L.  Priddy  purchased 
the  stock  of  George  D.  Kreigbaum.  All  of  said  stock  was 
fully  paid  at  par.  At  the  annual  election  held  on  March  14, 
1905,  all  the  holders  of  stock  in  said  company  were  elected 
directors  for  the  ensuing  year,  and  on  the  same  day  said 
board  of  directors  organized  by  electing  proper  officers,  in- 
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clndlng  George  W.  Griffith  as  secretary  and  treasurer,  and 
sneh  officers  were  duly  installed  and  conducted  said  business 
up  to  October  10,  1905.     Said  officers  and  directors  were  the 
only  stockholders  of  said  company.     On  October  10,  1905, 
at  a  regular  meeting  of  the  board,  a  resolution  was  offered 
and  adopted  authorizing  the  issue  and  sale  of  twenty-seven 
shares  of  the  unissued  stock,  seventeen  shares  to  be  delivered 
to  George  S.  Good  and  ten  shares  to  Jonas  Good,  to  be  paid 
for  on  delivery  at  $100  per  share,  the  proceeds  of  said  sale 
to  be  used  to  pay  off  certain  promissory  notes  against  said 
company.     David  H.  and  George  W.  Griffith  voted  in  the 
negative.     Henr>-  E.  Layman  was  not  present.    At  said  ses- 
sion, by  a  majority  vote,  over  the  protest  and  objection  of 
plaintiffs,  Griffith  and  Griffith,  defendants  declared  the  of- 
fices of  secretary  and  treasurer  vacant,  and  elected  defendant 
PuUy  to  such  offices.    Defendants  Sprowl,  Canady,  PuUy 
and  Priddy  had  arranged  that  such  resolution  should  be 
offered,  had  agreed  to  support   it,  and  had   combined   to 
conceal  said  arrangement  from  the  plaintiffs,  who,  up  to 
the  time  said  resolution  was  offered,  had  no  knowledge  or 
information  that  any  such  purpose  or  intention  was  enter- 
tained by  said  defendants,  and  they  then  and  there  protested 
against  such  resolution  and  against  making  any  sale  of 
the  so-called  unused  capital  stock  referred  to  in  the  resolu- 
tion.    Upon  threats  of  defendants  to  issue  said  stock  over 
their  objections,  plaintiffs,  by  proper  proceedings,  obtained  a 
temporary  injunction  restraining  such  issue,  which  was  set 
for  hearing  before  the  court  on  October  23, 1905.    By  amend- 
ment Jonas  Good  and  George  S.  Good  were  made  parties  de- 
fendant.   On  November  10, 1905,  upon  hearing  had,  the  court 
dissolved  said  restraining  order. 

Up  to  November  10, 1905,  no  stock  was  issued  or  subscribed 
for  by  defendants  Good  and  Good,  but  on  November  25, 1905, 
defendants  Sprowl  and  Pully,  claiming  to  be  president  and 
secretary  of  said  company,  and  claiming  authority  under  the 
before-mentioned  rosolutiou,  issued  twenty-seven  shares  of 
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stock  to  defendants  Qood  and  Good,  who  took  it  and 
paid  therefor  the  par  value,  or  $2,700.  At  the  time  said 
resolution  was  offered  and  at  the  time  said  stock  was  issued 
and  sold  to  defendants,  the  Warren  Telephone  Company  had 
no  debts  then  due,  and  the  current  income  of  said  company 
was  then,  and  continued  to  be,  amply  sufficient  to  pay  all 
expenses  and  all  debts  as  they  matured,  and  also  to 
pay  large  dividends  to  its  stockholders  after  all  expenses 
and  debts  were  paid.  Defendants  Gk)od  and  Good  never 
had  «ny  interest  in  any  of  the  stock  or  property  of 
defendant  company  until  said  twenty-seven  shares  of 
stock  were  issued  to  them.  At  the  time  said  stock  was 
issued  and  sold  each  share  of  stock  in  said  corpora- 
tion then  unissued  was  of  a  cash  value  materially  in 
excess  of  the  face  or  par  value  thereof.  The  property  of 
appellee  company  at  that  time  had  a  cash  value  of  $25,000, 
represented  by  $15,000  in  stock  issued.  Defendant  com- 
pany's by-laws,  in  force  March  14,  1905,  provided  that  the 
president,  vice-president,  secretary  and  treasurer  should  hold 
office  for  one  year  and  until  their  successors  were  elected  and 
qualified,  but  that  any  officer  elected  by  the  board  of  directors 
might  be  removed  by  a  majority  vote  of  the  entire  board, 
whenever  the  interests  of  said  company  might  require  it,  and 
these  provisions  of  the  by-laws  continued  in  force  thereafter. 
By  the  provisions  of  the  same  by-laws  said  officers  were 
elected  by  the  board  of  directors.  At  said  meeting  of  the 
directors  held  on  October  10,  1905,  a  resolution  was  pre- 
sented and  adopted  by  a  majority  of  the  board  of  directors 
declaring  it  to  be  to  the  best  interests  of  the  company  for  said 
Griffith  to  be  removed  from  the  office  of  secretary  and  treas- 
urer, and  declaring  said  office  vacant.  L.  W.  PuUy  was 
elected  to  said  office  and  has  assumed  to  act  as  secretary  and 
treasurer  of  said  company  ever  since.  The  money  received 
from  the  sale  of  said  twenty-seven  shares  of  stock  was  used 
in  the  payment  of  the  indebtedness  of  the  company.  After 
the  issuing  of  said  additional  shares  of  stock,  defendant  com- 
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pany  continued  to  pay  dividends  as  before,  which  dividends 
were  accepted  by  plaintiffs  upon  the  shares  of  stock  owned 
by  them  respectively.  None  of  the  plaintiffs  at  any 
time  demanded  that  any  of  the  unissued  shares  of  capital 
stock  in  defendant  company  be  issued  to  them,  and  did  not 
at  any  time  offer  to  take  and  pay  for  any  of  said  shares  at 
par  or  any  other  price,  and  did  not  at  any  time  tender  to 
defendant  company  any  price  for  the  shares  of  stock  which 
were  so  issued  and  sold  to  defendants  Good  and  Good,  or  any 
other  portion  of  the  unissued  stock  of  defend<ant  company, 
and  there  still  remains  unissued  of  the  original  authorized 
capital  stock,  seventy-three  shares,  of  the  par  value  of  $7,300. 
Appellants  complain  of  the  alleged  wrongful  sale  of  said 
twenty-seven  shares  of  stock  and  the  removal  from  oflSce  of 
the  secretary  and  treasurer  of  .said  company.     The  law 

1.  relating  to  telephone   companies   provides   that  the 
stockholders  who  incorporate  such  association  shall 

each  81^  such  articles,  giving  his  place  of  residence  and  the 
amount  of  stock  subscribed  by  him.  It  does  not  require  that 
all,  or  any  specific  part,  of  the  stock  be  subscribed  for  at  the 
time  of  incorporation  (§5790  Burns  1908,  §4182  R.  S.  1881). 
There  was  $15,000  in  stock  subscribed  at  the  time  of  the  in- 
corporation. Just  prior  to  the  commencement  of  this  suit 
appellants  jointly  were  the  owners  of  stock  of  the  par  value 
of  $8,000,  and  appellees  Sprowl,  Canady,  Priddy  and  Pully 
were  jointly  the  owners  of  $7,000  thereof.  The  company 
had  been  pa>dng  dividends  on  $15,000  issued  stock  and  had 
been  borro^ving  money.  In  October,  1905,  it  owed  $2,600 
borrowed  money,  which,  however,  was  not  due,  but  upon 
which  the  company  was  paying  interest.     The  com- 

2.  pany  undoubtedly  had  the  right   to   issue  the  full 
amount  of  stock  authorized  by  its  charter.     Pour  of 

the  seven  directors,  at  a  meeting  at  which  all  directors  except 
one  were  present,  voted  to  issue  and  sell  a  portion  of  the  un- 
issued stock.  The  act  of  the  majority  of  the  board  became 
the  act  of  the  corporation. 
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The  fact  that  appellees  agreed  among  themselves  upon  the 
course  they  would  and  did  pursue,  and  concealed  their  pur- 
pose from  appellants,  would  not  be  fraudulent  if  they 

3.  had  the  right  to  do  what  they  did.  We  may  conjec- 
ture what  their  intentions  were,  but  fraud  is  not 
presumed,  and  there  is  no  finding  of  the  ultimate  fact 

4.  of  fraud.  As  shown,  when  the  oflSces  of  secretary  and 
treasurer  were  declared  vacant  there  was  in  force  a 

by-law  providing  that  any  officer  might  be  removed  by  a  ma- 
jority vote  of  the  entire  board,  whenever  the  best  interest  of 
said  company  might  require  it,  and  at  said  date,  by  a  ma- 
jority vote,  the  directors  declared  that  the  best  inter- 

5.  ests  of  the  company  required  the  removal  of  said 
officer.     It  was  for  the  directors  to  determine  what 

were  the  best  interests  of  the  company.     In  the  absence  of  a 

finding  that  such  removal  was  against  the  interest  of  the 

company,  it  will  be  upheld.    In  the  absence  of  fraud 

6.  or  illegality,  courts  have  no  power  to  pass  upon  the 
reasonableness  of  the  acts  of  a  voluntary  association. 

Green  v.  Felt  on  (1908),  42  Ind.  App.  675,  and  cases  cited. 
While  the  court  found  that  the  stock  issued  was  worth 

7.  materially  more  than  par  value,  there  is  no  finding  that 
appellees  knew  such  fact,  nor  that  they  profited  by  the 

sale.  The  money  received  was  applied  to  the  debts  of  the 
corporation.  Nor  is  it  found  that  appellants  or  any  other 
person  or  persons  oflPered,  or  were  ready,  willing  and  able,  to 
buy  said  stock  at  par  or  at  any  other  price. 

Among  the  eases  cited  by  counsel  for  appellants  none  are 

more  favorable  than  the  cases  of  Elliott  v.  Baker  (1907),  194 

Mass.  518,  80  N.  E.  450,  and  Wheeler  v.  Abilene  Nat, 

8.  Bank,  etc.,  Co.  (1908),  159  Fed.  391,  89  C.  C.  A.  477, 
16  L.  R.  A.  (N.  S.)  892.    But  they  are  not  in  conflict 

with  this  opinion.  In  the  last-named  case  a  single  stock- 
holder held  the  majority  of  the  stock.  He  was  its  president, 
its  creditor  and  one  of  its  directors.  The  four  other  mem- 
bers of  the  board  were  qualified  by  his  transfer  of  one  share 
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of  stock  to  each.  After  one  of  the  holders  of  a  minority  of 
the  stock  had  offered  him  $3,500  for  the  property  of  the  cor- 
poration and  had  notified  the  secretary  that  he  desired  to  bid 
for  it,  the  property  was  sold  to  the  owner  of  the  majority  of 
the  stock  for  $2,500  (which  was  its  fair  value)  by  means  of 
the  regular  action  of  the  meeting  of  the  directors  and  of  the 
meeting  of  the  stockholders,  at  which  the  purchaser's  stock 
was  voted  for  the  sale.  The  court  properly  held  that  the 
devolution  of  unlimited  power  imposed  upon  the  majority 
stockholder  the  duty  of  a  fiduciary  or  agent  to  the  holders  of 
the  minority  of  the  stock,  who  can  act  only  through  him ;  that 
it  was  his  duty  to  exercise  good  faith,  care  and  diligence  to 
make  the  corporate  property  produce  the  largest  possible 
amount,  and  that  any  sale  of  the  property  of  the  corporation 
by  him  to  himself  for  less  than  could  be  obtained  from  an- 
other is  voidable  at  the  election  of  the  minority  stockholders. 
In  the  case  of  Elliott  v.  Baker,  supra,  the  suit  was  by  the 
stockholders  of  the  Elliott  Company  in  behalf  of  themselves 
and  others  to  compel  the  return  to  the  corporation  and  the 
cancelation  of  a  certain  certificate  for  900  shares  of  stock. 
The  material  findings  in  the  case  were  that  there  was  a  con- 
test between  two  factions  among  its  stockholders  for  the 
control  of  the  Elliott  Company,  a  Maine  corporation,  having 
its  principal  place  of  business  in  Boston.  In  April,  1904, 
plaintiff  Elliott  with  his  friends  bought  sufficient  of  the 
outstanding  stock  to  give  them  control  of  the  company. 
Nickerson,  who  was  in  Colorado,  arranged  with  a  majority  of 
the  board  of  directors,  who  were  his  friends,  to  issue,  for  $13 
a  share,  to  defendant  Poster  900  shares  of  stock,  owned  by 
and  held  in  the  treasury  of  the  company,  which,  if  Foster 
voted  with  the  Nickerson  faction,  would  give  it  control  of 
the  corporation.  The  justice  found  that  this  was  not  issued 
in  good  faith,  but  to  enable  Nickerson  and  his  friends  to  oust 
Elliott  and  his  friends  from  the  control,  and  give  the  control 
to  Nickerson,  etc. ;  that  it  was  not  necessary  to  issue  the  stock 
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to  raise  money,  and  that  the  price  at  which  the  stock  wiu« 
issued  to  defendant  Foster  was  less  than  could  have  been 
obtained,  in  view  of  the  peculiar  conditions  of  affairs,  if 
other  stockholders  and  directors  had  been  allowed  to  bid.  It 
was  further  found  that  there  was  a  secret  understanding  or 
arrangement  between  Foster  and  Nickerson  as  to  the  control 
of  the  corporation  at  the  time  the  stock  was  issued,  and  that 
defendant  Foster  was  in  some  way  cognizant  of  the  purpose 
for  which  the  stock  was  issued  and  a  party  to  it.  It  was 
further  ruled  that  if  the  directors  did  not  issue  the  stock  in 
good  faith  and  its  issue  was  not  required  by  tlie  condition  of 
the  corporation  or  reasonably  necessary  for  the  proper  prose- 
cution of  its  business,  but  was  issued  to  oust  Elliott  and  his 
friends,  and  to  give  Nickerson  and  his  friends  control,  and  if 
Foster  was  cognizant  of  and  a  party  to  such  purpose,  then, 
even  though  the  directors  believed  that  it  would  be  for  the 
best  interests  of  the  corporation  to  have  the  control  in  the 
hands  of  Nickerson  and  his  friends,  their  conduct  would  con- 
stitute a  breach  of  trust,  and  the  issuing  of  the  stock  would 
be  in  excess  of  their  authority,  and  a  certificate  would  be  in- 
valid in  the  hands  of  Foster,  notwithstanding  he  paid  what 
would  have  been,  under  ordinary  circumstances,  a  fair  price 
for  the  stock.  The  questions  raised  were  whether  the  find- 
ings were  plainly  wrong  upon  the  evidence,  and  as  to  the  cor- 
rectness of  the  rulings.  The  opinion  goes  on  to  say  that  it 
is  peculiarly  a  case  for  the  application  of  the  rule  that  the 
judge  who  hears  the  witnesses  has  opportunities  for  testing 
their  reliability  and  veracity  which  no  appellate  tribunal  can 
acquire.  In  the  one  case  fraud  is  found  as  a  fact.  In  the 
other,  a  fiduciary  relation  is  held  to  exist,  and  actual  viola- 
tion of  a  trust  by  the  majority  stockholder  in  selling  to  him- 
self the  property  for  which  another  party  was  willing  to  pay 
more.  In  this  case  there  is  no  finding  that  the  secret  ar- 
rangement to  seU  the  stock  was  made  for  the  purpose  of 
obtaining  control  of  the  corporation,  nor  is  there  a  finding: 
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that  either  of  the  acts  complained  of  as  wrongful  or 
9.     fraudulent  are  facts.    The  absence  of  such  findings  is 

against  appellants. 
Other  reasons  in  support  of  the  judgment  of  the  court  are 
presented,  but  we  do  not  deem  it  necessary  to  consider  them. 
Judgment  affirmed. 


Hampton  v.  Murphy. 

[No.  6,238.     FHed  December  8.  1908.     Rehearing  denied  June  23, 
1909.    Transfer  denied  March  10,  1910.] 

1.  Decedents'  Estates. — Debts. — Sale  of  Real  Estate  to  Pay. — 
Petition. — A  petition  by  an  administrator  to  sell  real  estate  to 
pay  his  decedent's  debts,  which  substantially  complies  with  §2854 
Barns  1908,  §2338  R.  S.  1881,  is  sufficient,    p.  519. 

2.  MoBit3AG£8. — Execution  hy  Wife. — A  mortgage  executed  by  a 
wife  to  be  valid  must  be  signed  by  her  husband,    p.  519. 

3.  Descent  and  Distribution. — Husband  from  Wife, — Estoppel. — 
A  husband,  unless  estopped,  inherits  one-third  of  his  deceased 
wife's  real  estate  free  from  her  postnuptial  debts,    p.  519. 

4.  Descent  and  Distribution. — Husband  from  Wife. — Debts. — 
Estoppel. — Mortgages. — A  husband  who  Joins  his  wife  in  execut- 
ing a  mortgage  upon  her  real  estate  is  estopped,  at  her  death,  to 
claim  his  one-third  interest  In  such  land,  where  such  part  Is 
necessary  to  pay  the  mortgage,    p.  520. 

5.  Descent  and  Distribution. — Sales  of  Real  Estate  to  Pay  Debts. 
—Including  Husband's  Part. — Efitoppel. — Where  a  surviving  hus- 
band is  made  a  party  to  a  petition  to  sell  real  estate  to  pay  his 
deceased  wife's  mortgage  debts,  and  he  defaults,  a  decree  being 
entered  to  sell  the  fee  simple  title,  and  giving  the  husband  his 
portion  out  of  the  j)roceeds,  and  he  accepts  such  portion,  receipt- 
ing the  adjninistrator  in  full  for  his  share,  he  Is  estopped  from 
claiming  any  Interest  in  such  real  estate,    pp.  520, 522. 

6.  Descent  and  Distribution. — Husband  and  Wife. — Mortgage 
Debts. — ^The  same  rules,  as  to  the  payment  of  mortgage  debts,  ap- 
plying to  the  Inheritance  by  a  wife  from  her  husband  apply  to 
the  Inheritance  of  a  husband  tram  his  wife.    p.  521. 

7.  Descent  and  Distbibution. — Husband  from  Wife. — Mortgage 
Debts, — A  husband's  one-third  interest  In  his  deceased  wife's  real 
estate  is  liable,  if  necessary,  for  the  payment  of  her  mortgage, 
p.  521. 

Vol.  45—33 


514  APPELLATE  COURT  OF  INDIANA, 

Hampton  v,  Murphy-^5  Ind.  App.  513. 

8.  Limitation  of  Actions. — Administrators'  Sales  of  Real  Es- 
tate.— A  suit  by  a  party  for  the  recovery  of  real  estate  sold  by 
an  administrator  must  be  brought  within  five  years  after  the 
confirmation  of  such  sale  (§295  Burus  1908»  subd.  4,  |293  R.  S. 
18S1),  even  though  the  sale  was  void.    p.  521. 

Frol^  Marshall  Circuit  Court ;  Harry  Bernctha,  Judge. 

Suit  by  Stephen  K.  Hampton  aprainst  William  H.  Murphy. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Harley  A.  Logan,  for  appellant. 

W.  B.  Hess,  Samuel  Parker  and  E.  C.  Martindale,  for 
appellee. 

Watson,  C.  J. — Appellant  brought  this  suit  by  a  com- 
plaint in  three  paragraphs.     The  first  was  to  quiet  title  to  a 
one-third  interest  he  claimed  in  eighty  acres  of  land  in 
Marshall  county,  Indiana.    The  second  was  for  the  partition 
of  said  real  estate,  for  the  appointment  of  a  commissioner  to 
sell  said  land,  and  for  an  accounting  of  rents  by  defendant. 
The  third  paragraph  alleged,  in  addition  to  the  averments  of 
the  second  paragraph,  that  on  September  21,  1896,  Emeline 
Hampton,  plaintiff  *8  wife,  departed  this  life,  intestate,  leav- 
ing surviving  her  this  appellant,  her  husband ;  that  on  March 
1,  1899,  Henry  B.  Hall  was  appointed  administrator  of  her 
estate,  and  that  on  June  3,  1899,  as  such  administrator,  he 
filed  his  petition  to  sell  decedent's  real  estate  to  pay  her 
debts,  and  on  August  7, 1899,  he  sold  said  eighty  acres  of  real 
estate  to  William  M.  Patterson;   that  plaintiff's  interest  in 
said  real  estate  was  not  ordered  or  directed  by  the  court  to 
be  sold,  and  was  not  sold  by  virtue  of  said  sale ;  that  plaintiff 
was  the  owner  in  fee  of  the  undivided  one-third  of  said  real 
estate;   that  defendant  has  been  in  possession  of  said  real 
estate  for  six  years  last  past,  and  has  had  the  use,  rents  and 
profits  thereof,  which  are  of  the  value  of  $1,200 ;  that  plain- 
tiff's  share  thereof  would  amount  to  $400.     Plaintiff  asks 
that  he  be  declared  the  owner  of  one-third  of  said  real  estate, 
and  that   it  be   ordered   sold  by   the   commissioner.     He 
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further  demands  an  accounting  of  the  rents  and  profits  for 
said  period  of  six  years. 

To  this  complaint  defendant  filed  his  answer  in  four  para- 
graphs;    (1)    General  denial.     (2)    Alleging  that  Emeline 
Hampton  departed  this  life  on  September  21, 1896,  the  owner 
of  the  real  estate  described  in  plaintiff's  complaint,  together 
with  other  lands  situated  in  said  Marshall  county,  Indiana, 
and  leaving  surviving  her  as  her  heirs  at  law,  Stephen  K. 
Hampton,  appellant  herein,  William  A.,  Harrison  L.,  and 
Maud  E.  Hampton ;  that  on  August  23,  1895,  said  decedent, 
together  with  her  husband,  executed  to  William  M.  Patterson 
a  mortgage  upon  said  real  estate  described  in  plaintiff's  com- 
plaint, to  secure  a  note  of  even  date  therewith  for  $1,775, 
executed  by  said  decedent  to  said  Patterson ;  that  said  mort- 
gage was  duly  recorded  on  September  10,  1895,  in  mortgage 
record  25,  page  87,  of  the  mortgage  records  of  Marshall 
eountj^  Indiana ;  that  on  June  15,  1896,  said  decedent  and 
her  husband  executed  a  mortgage  to  the  People's  Loan  and 
Savings  Association  of  Warsaw,  Indiana,  on  which  there  was 
due  and  unpaid  at  the  time  of  decedent's  death  the  sum  of 
$350,  which  mortgage  was  duly  recorded  in  the  mortgage 
records  of  Marshall  county,  Indiana;   that  the  whole  of  the 
personal  estate  of  said  decedent  did  not  exceed  in  value 
$87.37 ;   that  on  March  2,  1899,  said  Stephen  K.  Hampton 
filed  with  the  clerk  of  Marshall  circuit  court  a  relinquish- 
ment of  his  right,  as  the  widower  of  said  decedent,  to  admin- 
ister upon  her  estate,  and  requested  that  Henry  B.  Hall  be 
appointed  as  such  administrator,  and  thereupon  on  said  day 
said  Hall  was  duly  appointed  and  qualified  as  such  adminis- 
trator, and  caused  the  personal  estate  to  be  inventoried  and 
appraised,  which  amounted  to  $87.37 ;  that  on  May  24,  1899, 
William  Patterson  filed  his  note  and  mortgage  as  a  claim 
against  said  estate,  the  amount  claimed  to  be  due  thereon  at 
that  time  being  $1,880 ;  that  there  was  also  due  on  the  Peo- 
ple's Loan  and  Saving  Association's  loan,  $375,  and  $21 
of  unpaid  taxes  ou   the  mortgaged   renl    estate;    that   the 
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Qflflt  cf  administration  on  aaid  estate  paid  and  allowed 
by  said  court  amounted  to  $223.36;  that  on  June  S, 
1899,  said  administrator  filed  his  petition  in  the  clerk's 
office  of  Marshall  county,  asking  for  an  order  to  sell 
the  real  estate  embraced  in  both  mortgages  to  pay  said 
mortgages,  taxes,  debts  and  liabilities  of  said  estate;  that 
Stephen  K.  Hampton,  William  A.,  Harrison  L.,  and  Maud  E. 
Hampton,  William  Patterson  and  the  People 's  Loan  and  Sav- 
ings Association  were  made  parties  defendant  to  said  peti- 
tion; that  all  of  said  defendants  were  duly  served  by  the 
sheriff  of  Marshall  county  with  notices  thereof,  except  Will- 
iam M.  Patterson  and  the  loan  association,  which  parties 
waived  issuing  of  notice,  appeared  and  filed  answers;  that 
said  Stephen  K.  and  William  A.  Hampton  failed  to  ap- 
pear, either  by  person  or  attorney,  and  were  duly  defaulted, 
and  said  Harrison  L.  and  Maud  E.  Hampton  appeared  by 
guardian  ad  litem,  who  filed  answer  to  said  petition  for  and 
on  behalf  of  said  minors ;  that  said  administrator  asked  that 
he  be  granted  an  order  by  said  court  to  sell  said  real  estate 
described  in  said  petition  to  pay  the  debts  and  liabilities, 
and  that  it  be  sold  free  from  all  liens  and  encumbrances 
thereon ;  that  upon  the  hearing  thereof  the  court  found  that 
said  William  M.  Patterson  held  a  mortgage  on  said  eighty 
acres  of  real  estate  on  which  there  was  due  on  June  21,  1899, 
$1,888.45;  that  there  was  the  further  sum  of  $81,  taxes  and 
penalties  due  on  said  real  estate  on  a  tax  certificate  held 
by  Julia  E.  Thompson;  that  the  People's  Loan  and  Savings 
Association  held  a  lien  on  a  house  and  lot  embraced  in  their 
mortgage;  that  the  court  ordered  all  of  said  real  estate 
described  in  said  petition  to  be  sold  as  prayed  for  therein, 
and  that  the  liens  and  mortgages  of  said  Patterson  and  the 
People's  Loan  and  Savings  Association  attach  to  and  follow 
the  funds  arising  from  such  sales ;  that  all  of  said  real  estate 
was  duly  sold  according  to  the  order  of  the  court  after  due 
notice  of  the  time,  place  and  terms  of  said  sale  as  required 
by  law;  that  appellant  counseled,  advised  and  consented  that 
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his  interest,  as  widower  of  said  decedent,  in  and  to  the  real 
estate  described  in  the  petition  by  order  of  court  be  sold,  and 
agreed  to  take  his  interest  therein  out  of  the  proceeds  of  said 
sales  after  the  payment  of  said  mortgages,  taxes  and  other 
just  and  proper  claims;  that  said  eighty  acres,  on  August  7, 
1899,  was  duly  sold  to  William  M.  Patterson,  who  bid 
$1,987.84,  which  was  the  highest  and  best  bid  therefor ;  that 
said  Patterson  afterwards,  for  value,  assigned  said  certificate* 
so  issued  to  him  by  said  administrator  to  this  defendant, 
William  H.  Murphy;  that  afterwards,  to  wit,  on  November 
1,  1899,  said  administrator,  by  order  of  the  court,  executed 
a  deed  to  said  eighty  acres  of  land  to  said  Murphy,  who 
thereupon  took  immediate  possession  thereof,  by  virtue  of  his 
said  deed,  and  has  ever  since  been  in  open,  notorious,  uninter- 
rupted and  exclusive  possession  thereof;  that  the  amount 
realized  from  the  sale  of  said  eighty  acres  of  land  was  not 
sufficient  to  pay  and  satisfy  in  full  the  Patterson  mortgage 
thereon  and  the  tax  certificate  held  by  Julia  E.  Thompson ; 
that  said  Stephen  K.  Hampton  afterwards  receipted  to  said 
administrator  in  full  for  his  interest  in  and  to  the  personal 
estate  and  his  surplus  from  the  sale  of  the  real  estate  other 
than  the  eighty  acres  described  in  the  petition  after  the  pay- 
ment of  the  savings  association's  mortgage,  taxes  and  costs. 
The  third  paragraph  of  answer  alleged  substantially  th<» 
same  facts  as  are  alleged  in  the  second  paragraph,  and  also 
set  out  the  receipt  of  Stephen  K.  Hampton  to  Henry  B.  Hall, 
administrator,  which  is  as  follows: 

* 'Received  November  8,  1899,  from  Henry  B.  Hall, 
administrator  of  the  estate  of  Emeline  Hampton,  de- 
ceased, the  sum  of  $321.31.  in  full  of  ray  share  of  the 
personal  property  and  real  estate  of  said  estate,  which 
has  been  sold  by  said  administrator,  as  the  surviving 
husband  of  said  decedent.  Stephen  K.  Hampton." 

The  fourth  paragraph,  in  addition  to  the  facts  alleged  in 
the  second  and  third,  in  the  prayer  demanded  that  appellant 
ought  not  to  maintain  this  suit,  for  the  reason  that  the  cause 
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of  action  did  not  accrue  within  five  years  before  the  bringing 
of  this  action.  Appellee  also  filed  a  cross-complaint,  in  two 
paragraphs,  to  quiet  title  to  said  real  estate.  Demurrers 
were  filed  to  the  second,  third  and  fourth  paragraphs  of 
answer,  and  also  to  the  second  paragraph  of  appellee's  cross- 
complaint,  which  averred  substantially  the  same  facts  as 
alleged  in  the  second,  third  and  fourth  paragraphs  of  answer. 
The  court  overruled  each  of  these  demurrers.  The  cause 
was  then  put  at  issue  by  general  denials.  The  errors 
assigned  are  the  overruling  of  the  demurrers  to  the  second, 
third  and  fourth  paragraphs  of  answer  and  the  second  para- 
graph of  cross-complaint,  and  the  overruling  of  the  motion 
for  new  trial. 

The  appellant  says  that  the  decision  of  this  case  is  con- 
trolled by  the  fact  as  to  whether  the  petition  by  the  adminis- 
trator was  sufficient  to  confer  jurisdiction  on  the  court  to 
order  appellant's  land,  as  widower  of  said  decedent,  sold. 
The  petition  filed  by  the  administrator,  making  Stephen  K., 
William  A.,  Harrison  L.,  and  ^laud  E.  Hampton,  William 
M.  Patterson  and  the  People's  Loan  and  Savings  Association 
parties  defendant,  averred  the  following:  That  the  personal 
estate  of  said  decedent  amounted  to  $87.37,  as  shown  by  the 
inventory  and  appraisement  on  file  in  said  estate;  that  the 
indebtedness  of  said  estate  that  has  come  to  the  knowledge 
of  the  administrator,  including  taxes  and  mortgages, 
amounted  to  $2,500 ;  that  the  personal  property  would  be 
insufficient  to  pay  the  taxes,  debts  and  expenses  of  the  ad- 
ministration, aside  from  the  liens  on  the  real  estate;  that 
ther(»  was  filed  and  pending  against  the  estate  a  claim  of 
William  >L  Patterson  on  his  note,  secured  by  mortgage,  for 
$1,775 ;  that  there  wag  outstanding  a  tax  certificate  on  said 
real  estate  for  the  sum  of  $80;  that  William  M.  Patterson 
held  a  mortgage  executed  by  decedent  and  her  husband 
against  the  real  estate  in  controversy,  to  secure  the  payment 
of  said  $1,775,  which  mortgage  was  recorded  in  mortgage 
record  25,  pasre  87,   in   the  mortgage  records  of  Marshall 
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count  J,  Indiana ;  that  the  People 's  Loan  and  Savings  Asso- 
ciation held  a  mortgage  executed  by  decedent  and  husband 
to  secure  the  sum  of  $500,  which  mortgage  was  recorded  in 
mortgage  record  28,  page  239,  of  the  mortgage  records  of 
Marshall  county,  Indiana,  alleging  that  both  of  said  mort- 
gages were  due;  that  the  probable  value  of  the  eighty  acres, 
which  is  the  subject  of  this  controversy,  was  $2,400;  that 
the  probable  value  of  the  house  and  lot  was  $1,000.  A 
description  of  the  real  estate  asked  to  be  sold,  of  which 
decedent  died  seized,  was  set  forth.  It  was  alleged  that  said 
decedent  died  intestate,  leaving  surviving  her  Stephen  K. 
Hampton,  widower,  William  A.,  Harrison  L.,  and  jMaud  E. 
Hampton,  children.  The  administrator  prayed  that  an 
order  be  granted  to  him,  as  said  administrator,  to  sell  said 
real  estate  to  pay  the  debts  and  liabilities,  and  that  the  same 
be  sold  free  of  all  liens  and  encumbrances  thereon. 

The  court  thereupon  ordered  that  all  the  land  that  was 
embraced  in  the  petition  be  sold,  free  from  all  liens,  and 
that  the  liens  of  said  mortgages  immediately  attach  to  and 
follow  the  funds  arising  from  the  sale  of  real  estate  covered 
by  said  mortgages  respectively  to  the  extent  of  the  amount 
due  on  account  thereof.     The  petition  by  the  admin- 

1.  istrator  to  sell  the  real  estate  of  the  decedent  averred 
facts  sufficient  to   comply  substantially   with   §2854 

Bums  1908,  §2338  R.  S.  1881. 

The  answers  as  well  as  the  cross-complaint  aver  the  execu- 
tion of  the  note  and  mortgage  by  decedent,  and  that  appel- 
lant joined  her  in  the  execution  of  the  mortgage  to 

2.  William  M,  Patterson.    Not  until  he  had  joined  her 
in  the  execution  of  the  mortgage  did  it  become  valid. 

Section  3016  Burns  1908,  Acts  1891,  p.  71,  §1,  provides 

that  if  a  wife  die  testate,  or  intestate,  leaving  a  widower, 

one-third  of  her  real  estate  shall  descend  to  him,  sub- 

3.  ject,  however,  to  its  proportion  of  the  debts  of  the 
wife  contracted  before  marriage.    It  is  not  therefore 

subject  to  the  payment  of  the  geueral  debts  of  the  deceased 
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wife.  He  takes  the  one-third  under  the  statute  absolute, 
and  his  right  cannot  be  molested,  except  in  case  where  he 
has  waived  it  by  agreement  or  has  estopped  himself  from 
any  claim  to  it.  Roach  v.  White  (1884),  94  Ind.  510; 
O'Hara  v.  Stone  (1874),  48  Ind.  417;  Banta  v.  Smith 
(1908),  41  Ind.  App.  364;  Huffman  v.  Copeland  (1894),  139 
Ind.  221. 

If  the  husband  has  joined  his  wife  in  the  execution  of  a 

mortgage  upon  her  real  estate  he  is  estopped  from  denying 

the  jurisdiction  of  the  probate  court  to  order  all  the 

4.  real  estate  sold  thus  mortgaged,  if  necessary  to  pay 
and  discharge  the   mortgage   lien.    Kemph  v.  Bel- 
knap (1896),  15  Ind.  App.  77;  Pearson  v.  Kepner  (1902), 
29  Ind.  App.  92;  Herbert  v.  Rupert  us  (1903),  31  Ind.  App. 
.)53. 

The  third  paragraph   avers   more  than   aequiesence  or 

standing  by.     It  charges,   and  the  evidence  supports  the 

paragraph,  that  appellant  participated  in  the  sale  of 

5.  the  real  estate ;  that  he  said  unless  the  Patterson  bid 
was  raised  he  would  not  get  a  cent,  and  tried  to  in- 
duce the  party  to  raise  the  Patterson  bid ;  that  he  procured 
(he  appointment  of  the  administrator,  permitted  the  petition 
to  sell  the  real  estate  to  go  by  default,  receipted  to  the  ad- 
ministrator for  the  surplus  of  the  proceeds  arising  from  the 
sale  of  other  real  estate  described  in  the  petition  and  sold 
under  the  same  order,  terms  and  conditions  as  the  real  estate 
was  sold  embraced  in  the  Patterson  mortgage.  He  is  there- 
fore estopped  from  challenging  the  validity  of  the  proceed- 
ings or  sale  of  the  real  estate.  Pepper  v.  Zahnsinger 
(1884),  94  Ind.  88;  Smock  v.  Reichwine  (1889),  117  InA 
194;  Lewis  v.  Watkins  (1898),  150  Ind.  108;  Armstrong  v. 
Hufty  (1901),  156  Ind.  606.  In  the  the  case  of  Lewis  v. 
Watkins,  supra,  the  court  said:  **If,  however,  the  widow 
consents  to  such  sale  by  the  administrator  under  order  of  the 
court,  and  afterwards  receives  her  share  of  the  purchasr 
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money,  she  would  be  estopped  from  disputing  the  validity 
of  the  sale.  * ' 

There  is  neither  reason  nor  equity  for  a  different  rule, 

as  to  the  power  of  the  court  to  order  the  whole  of  the  real 

estate  sold  ui)on  a  proper  petition,  to  be  applied  to  a 

6.  widower,  who  has  joined  with  his  wife  in  the  execu- 
tion of  the  mortgage  upon  her  land,  than  is  applied 

to  a  widow  who  has  joined  her  husband  in  the  execution  of 
a  mortgage  on  his  real  estate. 

It  must  be  borne  in  mind  that  the  eighty  acres  which  was 

embraced  in  the  mortgage  did  not  sell  for  a  sufficient  sum  to 

pay  and  discharge  the  liens  thereon,  and  until  these 

7.  liens,  one  the  taxes  and  the  other  the  Patterson  mort- 
gage, were  paid  in  full  appellant  could  have  no  right 

in  the  proceeds  from  the  sale  of  the  land.  Having  signed 
the  mortgage,  the  court  had  the  power  to  order  the  whole  of 
the  land  embraced  therein  sold,  if  necessary  to  pay  and 
satisfy  the  mortgage  lien. 

It  is  earnestly  insisted  that  this  suit  cannot  be  main- 
tained, for  the  reason  that  more  than  five  years  has  elapsed 
from  the  confirmation  of  the  sale  of  the  real  estate  by 

8.  the  probate  court  and  the  commencement  of  this  suit. 
That  titles  to  real  estate  are  protected  under  sub- 
division four  of  §295  Burns  1908,  §293  R.  S.  1881,  has  been 
uniformly  held  in  actions  to  recover  real  property  by  a 
party  to  the  proceediugs.  As  in  this  case,  appellant's  right 
under  said  clause  to  recover  one-third  of  the  eighty  acres  of 
land,  or  to  quiet  the  title  thereto,  is  barred  after  the  expira- 
tion of  five  years  from  the  confirmation  of  said  sale  by  the 
probate  court,  and  this  is  true  even  though  the  sale  be  void. 
Vancleave  v.  Milliken  (1859),  13  Ind.  105;  Vail  v.  Hdlton 
(1860),  14  InA  344;  White  v.  Clawson  (1881),  79  InA  188, 
and  cases  cited;  Davison  v.  Bates  (1887),  111  Ind.  391; 
Parmerton  v.  Hoop  (1892),  131  Tifd.  23;  Hawley  v.  Zigerly 
(1893),  135  Ind.  248;  Fish.r  v.  Bush  (1892),  133  Ind.  315; 
Armsfrong  v.  Hnfty,  supra;    Axton  v.  Carter  (1895),  141 
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Ind.  672;  Barton  v.  Kimmerley  (1905),  165  Ind.  609,  112 
Am.  St.  252.  It  was  said  in  the  case  of  Fisher  v.  Bush, 
supra,  at  page  319:  **The  action  is  to  recover  real  estate 
sold  by  an  administrator  under  an  order  of  court,  specially 
directing  the  sale,  and  the  time  for  the  bringing  of  the 
action  is  limited  by  the  fourth  subdivision  of  §295  Burns 
1908,  §293  R.  S.  1881.  It  has  been  held  that  such  action^j 
are  barred  in  five  years,  though  the  sale  be  absolutely  void.*' 
We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore afl&rmed. 

On  Petition  for  Rehearing. 

Watson,  J. — Appellant  in  his  brief  on  behalf  of  his  peti- 
tion for  a  rehearing  earnestly  insists  that  the  opinion  in  this 

cause  is  contrary  to  the  holdings  in  the  following 
5.     cases:     Kent  v.  Taggari  (1879),  Q%  Ind.  163,  Comp- 

ton  v.  Pruitt  (1882),  88  Ind.  171,  and  Nutter  v. 
Hawkins  (1884),  93  Ind.  260.  In  the  case  of  Kent  v.  Tag- 
garty  supra,  it  is  sho\\Ti  that  the  widow  was  not  a  party  to 
the  petition  to  sell,  nor  does  it  affirmatively  show  that  she 
joined  with  her  husband  in  a  mortgage,  whereby  the  court 
would  acquire  jurisdiction  to  sell  her  one-third  interest,  if 
necessary,  to  pay  the  mortgage  debt.  In  the  case  of  Conxp- 
ton  v.  Pruitt,  supra,  while  the  petition  does  not  so  say,  yet 
the  court  held  that  it  did  state  facts  that  were  equivalent  to 
the  statement  ''that  onl}*  two-thirds  of  the  land  was  liable  to 
be  made  assets."  Therefore  the  court  had  no  jurisdiction  to 
order  the  other  one-third  sold.  In  the  case  of  Nutter  v. 
Hawkins,  supra,  the  Supreme  Court  held  that  the  probate 
court  had  no  power  or  jurisdiction  to  order  the  sale  of  the 
widow's  interest,  for  the  reason  that  it  appeared  on  the  face 
of  the  record  that  her  one-third  interest  was  not  liable  to  be 
made  assets  for  the  payment  of  her  deceased  husband's 
debts.  But  in  this  case  it  appears  in  the  petition  and  in 
the  answovs  and  eross-complaint  that  decedent,  Emeline 
Hampton,  and  appellant,  Stephen  K.  Hampton,  her  husband, 


NOVEMBER  TEKM,  1909.  523 

Hampton  v.  Murphy — 45  Ind  App.  513. 

had  executed  a  mortgage  to  William  M.  Patterson  on  the  real 
estate  ordered  sold,  of  which  one-third  thereof  is  the  subject 
of  this  controversy.  Hence  the  rulings  in  these  cases  apply 
to  the  given  state  of  facts  in  the  case  at  bar. 

In  the  case  of  Lantz  v.  Maffett  (1885),  102  Ind.  23,  it  was 
claimed  that,  in  a  proceeding  to  sell  real  estate  by  the  ad- 
ministrator, the  heirs  were  only  required  to  meet  the  allega- 
tions of  the  indebtedness  of  the  decedent,  and  no  question 
of  title  to  the  real  estate  was  involved.  In  the  consideration 
of  that  case  the  court  said  at  page  30:  ''If  this  assumption 
were  correct,  then  there  would  be  no  reason  for  the  petition 
to  aver  ownership  in  the  decedent,  or  for  making  the  heirs 
parties  to  answer  as  to  their  interests  in  the  land.  •  •  • 
The  fallacy  of  this  argument  is  apparent ;  it  unduly  assumes 
that  the  heir  is  only  challenged  to  meet  the  allegation  of 
indebtedness;  whereas  he  is  challenged  to  meet  that  claim 
and  also  meet  the  claim  that  the  land  was  owned  by  the  de- 
ceased, and  is  subject  to  sale  for  the  payment  of  his  debts. 
One  of  the  most  important  issues  which  the  heir,  or  other 
party,  is  challenged  to  meet  is  the  right  of  the  administrator 
to  sell  the  land.  That  such  an  issue  should  be  met  and 
settled  is  demanded  by  high  considerations;  it  is  demanded 
by  the  interests  of  society,  which  require  the  firm  and  speedy 
settlement  of  controversies ;  it  is  demanded  for  the  security 
of  purchasers  at  administrators'  sales;  it  is  demanded  for 
the  benefit  of  heirs  and  creditors  who  have  an  interest  in 
securing  confidence  in  judicial  sales,  and  it  is  demanded  in 
order  to  give  stability  to  titles  and  inspire  confidence  in  the 
judgments  of  the  courts." 

Appellant  was  made  a  party  to  the  proceedings  to  sell 
said  real  estate.  If,  therefore,  he  believed  he  was  the  owner 
of  one-third  of  the  real  estate  described  in  said  petition,  and 
that  the  administrator  of  the  estate  of  Emeline  Hampton, 
deceased,  was  not  entitled  to  an  order  to  sell  the  whole 
thereof,  he  should  have  contested  the  ownership  and  the  pro- 
ceedings as  to  the  right  of  said  administrator  to  procure  such 
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an  order.  This  petition  presented  these  questions  and  they 
were  permitted  to  go  by  default  by  appellant,  and  decided 
against  him  upon  said  default  and  proof  of  the  allegations  of 
said  petition.  He  is  therefore  estopped  from  now  asserting 
any  title  to  said  real  estate.  Parker  v.  ^YHght  (1878),  62 
Ind.  398;  Lantz  v.  Maffett,  supra:  Armstrong  v.  Hufty 
(1901),  156  Ind.  606/ 
The  petition  for  rehearing  is  therefore  denied. 


Hudspeth,  Guardian,  v.  Kitchen  et  al. 

[No.  6,732.     Filed  October  8,  1909.     Rehearing  denied  December  16, 
1909.    Transfer  denied  March  11,  1910.] 

1.  Guardian  and  Ward. —  Report, —  Exceptions. —  Special  Find- 
ings.— Motion  for  a  Venire  dc  Novo. — Action, — Where  the  special 
findings,  on  exceptions  to  a  guardian's  final  report,  two  items 
only  of  such  report  being  contested,  are  sufficient,  when  considered 
along  with  the  remainder  of  such  reiwrt,  upon  which  to  base  a 
Judgment,  a  motion  for  a  venire  de  not^o  should  be  overruled, 
such  proceeding  not  being  an  ordinary  civil  action,    p.  526. 

2.  Guardian  and  Ward. — Contracts  tcith  Attorneys. — ^A  contract 
between  a  guardian  and  an  attorney  relative  to  attorneys'  fees  in 
the  guardianship,  Is  not  conclusive  upon  the  probate  court,    p.  528. 

3.  Guardian  and  Ward. —  Appointment. —  Bonds. — Attorney  and 
Client. — Fees, — Compensation  for  the  services  of  an  attorney  in 
securing  the  appointment  of  a  guardian,  and  In  the  execution  of 
bis  bond,  is  not  payable  out  of  the  ward's  estate,   p.  529. 

4.  Guardian  and  Ward. — Attorneys*  Fees. — AlUytcance  for.— 
Guardians  can  be  allowed  only  a  reasonable  sum  for  attorneys' 
fees;  and  if  credit  is  asked  for  large  sums  paid  an  attorney  pur- 
suant to  a  contract  with  such  attorney,  such  contract  must  hf 
shown  to  be  fair  and  reasonable,    p.  529. 

Prom  Warrick  Circuit  Court ;  Roscoe  Kiper,  Judge. 

Pinal  report  of  Joseph  M.  Hudspeth,  as  guardian  of  AUie 
R.  Kitchen  and  another,  to  which  AUie  R.  Kitchen  and  an- 
other except.  Prom  the  judgment  rendered,  the  guardian 
appeals.    Affirmed. 

Thomas  W.  lAndsey,  for  appellant. 

Edward  Oough  and  Roger  D,  Goiigh,  for  appellees. 
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Rabb^  J. — ^Appellant  was  duly  appointed  guardian  of  ap- 
pellees, and  upon  appellee  Allie  R.  Kitchen 's  coming  of  age, 
filed  his  final  report  and  asked  to  be  discharged  from  his 
trust.  In  his  final  account  he  claimed  credit  for  sums 
amounting  in  the  aggregate  to  $324,  paid  out  as  attorneys' 
fees,  for  $50  for  his  own  services,  and  for  a  certain  amount 
for  expenses  incurred  in  conducting  the  business  of  his  trust. 
Exceptions  were  filed  by  said  appellee  to  this  final  account, 
on  the  ground  that  the  charges  for  attorneys'  fees  and  for 
his  own  services  and  expenses  were  unreasonable.  The 
issues  arising  on  the  exceptions  were  submitted  to  the  court 
for  trial,  and  at  the  appellant's  request  a  special  finding  of 
facts  was  made  and  conclusions  of  law  stated  thereon  by  the 
court.  Appellant  excepted  to  each  conclusion  of  law,  and 
kis  motions  for  a  venire  de  novo  and  new  trial  were  over- 
ruled, and  judgment  rendered  requiring  appellant  to  restate 
his  account,  taking  credit  for  $275,  and  no  more,  for  attor- 
neys' fees,  and  $26.65  and  no  more,  for  his  services. 

It  is  insisted  by  appellant:  (1)  that  the  court  below 
erred  in  its  conclusions  of  law  upon  the  facts  found;  (2) 
that  the  facts  found  were  not  sufficient  to  authorize  judg- 
ment thereon,  and  that  the  court  erred  in  overruling  his 
motion  for  a  ventre  de  novo;  (3)  that  the  evidence  is  in- 
sufficient to  support  the  finding  of  the  court. 

Appellant  filed  his  final  settlement  and  account  in  the 
court  below,  in  which  he  charged  himself  with  an  aggregate 
sum  of  $716.60  received  by  him  on  account  of  his  trust,  and 
claimed  credit  for  various  items,  principally  expenses  of 
guardianship.  Among  other  items  was  the  sum  of  $324.45, 
paid  out  as  attorneys'  fees,  and  the  sum  of  $50  for  his 
services.  The  exceptions  filed  called  in  question  these  two 
items  alone  in  his  account,  all  others,  so  far  as  the  questions 
here  are  involved,  were  unchallenged,  and  it  was  the  issue 
thus  presented  which  the  court  tried,  and  upon  which  the 
finding  was  made.  Therefore  the  only  question  the  court 
was  required  to  determine  was  what  was  a  reasonable  allow- 
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auee  to  be  made  to  appellant  for  attorneys'  fees  in  connec- 
lioij  with  the  guardianship,  and  what  was  a  reasonable  com- 
pensation for  appellant's  services  as  guardian.    Upon  these 
issues  appellant  had  the  burden,  and  unless  the  facts  estab- 
lished by  the  special  finding  affirmatively  show  that  appel- 
lant was  entitled  to  a  greater  sum  than  that  allowed  to  him 
by  the  court  for  either  one  or  both  of  these  items,  he  must 
fail.     A  great  deal  of  evidentiary  matter  is  set  out  in  the 
special  finding.    The  only  facts  found,  that  are  relevant  to 
the  issues  raised  by  the  exception,  are  that  attorneys'  services 
were  performed  for  the  guardian  in  the  management  of  the 
trust  that  were  reasonably  Worth  $275,  and  the  conclusions 
of  law  and  the  judgment  of  the  court  following  them  allows 
appellant  credit  for  this  sum  in  his  account;   and  that  his 
services  as  guardian  were  worth,  reasonably,  $26.65,  and  the 
conclusions  of  law  and  judgment  of  the  court  following  allow 
appellant  for  this  sum  on  this  account.    No  error,  therefore, 
inter\'ened  in  the  conclusions  of  law  stated  upon  the  facts 
foimd.     It  is  urged  that  the  finding  is  so  deficient  that  no 
judgment  could  properly  be  rendered  thereon,  for  the  rea- 
son that  the  court  does  not  state  specifically  for  what  sum 
the  guardian  shall  take  credit,  or  with  what  sum  he  shall 
charge  himself. 

This  is  not  an  ordinary  civil  action.     It  is  an  exception  to 
the  final  report  and  account  of  a  guardian,  in  which  an  issue 

is  raised  as  to  two  items  of  credit  claimed  in  the 
1.    account  challenged,  all  other  items  of  the  account  both 

of  charges  and  credits  stand  as  they  appear  in  the 
account,  and  the  special  finding  of  facts  is  to  be  read  in  con- 
nection with  this  account  to  which  the  exceptions  are  filed, 
and  the  proper  judgment  in  such  cases  is  that  the  guardian 
restate  this  account  to  conform  to  the  finding  and  the  judg- 
ment of  the  court,  and  when  in  this  case  the  special  finding 
is  so  read  it  is  a  sufficient  finding  of  facts  to  support  the 
judgment,  ^nd  the  appellant's  motion  for  a  venire  de  novo 
was  properly  overruled. 
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The  facts  disclosed  by  the  evidence  are  that  appellee 
Allie  R.  Kitchen  was  the  wife  of  Jesse  E.  Kitchen,  who  was 
the  owner  of  the  fee  in  eighty  acres  of  land  in  Warrick 
county,  which  was  subject  to  a  life  estate  in  favor  of  his 
mother,  and  which  was  also  subject  to  a  mortgage  thereon, 
executed  by  Jesse  E.  Kitchen  and  appellee  Allie  R.  Kitchen  to 
secure  a  debt  of  Jesse  E.  Kitchen  for  $700.  Jesse  E.  Kitchen 
died  the  owner  of  said  laud  and  insolvent,  leaving  debts,  be- 
sides said  mortgage  debt,  of  about  $1,300,  and  leaving  appel- 
lee Allie  R.  Kitchen,  his  widow,  and  Helen  A.  Kitchen,  his 
child,  as  his  only  heirs.  The  wife  and  husband  were  not  liv- 
ing together  at  the  time  of  his  death,  and  upon  his  death  the 
husband  of  his  sister  took  out  letters  of  administration  upon 
his  estate,  took  possession  of  and  converted  to  his  own  use 
personalty  worth  $100,  and  sold  off  of  said  land  standing 
limber  worth  $150.  In  this  condition  of  affairs  appellant 
was  appointed  guardian  of  appellees  upon  suggestion  of 
an  attorney  who  had  been  consulted  regarding  the  estate. 
Immediately  after  his  appointment,  without  any  investiga^ 
tion  whatever  as  to  the  condition  of  the  estate  of  his  wards, 
he  entered  into  a  written  contract  with  the  attorney,  who 
su^ested  and  procured  his  appointment  as  guardian, 
whereby  he,  in  consideration  of  the  attorney's  services  in 
securing  his  appointment  as  guardian  of  appellees,  and 
assisting  in  securing  his  bond  and  in  looking  after  and  pro- 
tecting the  interests  of  his  wards,  agreed  to  give  the  attorney 
one-half  of  the  entire  trust  estate.  Suit  was  brought  by  the 
guardian  against  the  administrator  of  the  husband's  estate 
to  recover  the  value  of  the  timber  sold  by  him  off  of  the 
land,  and  $150  was  recovered  for  the  wards  in  this  action. 
An  application  to  remove  the  administrator  was  made  by  the 
guardian,  in  the  name  and  on  behalf  of  the  wards,  and  upon 
this  application  the  administrator  was  removed,  and  an  ad- 
ministrator de  bonis  non  appointed.  Application  was  made 
by  the  administrator  to  sell  the  real  estate  to  pay  debts,  mak- 
ing parties  thereto  the  appellees,  and  also  the  mother  of 
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d^edeoit.    The  mother  appeared  and  asserted  an  interest  in 
the  land,  filing  a  cross-complaint,  seeking  to  set  aside  a  deed 
by  which  she  had  conveyed  some  interest  in  the  land  to  de- 
cedent.    The  evidence  does  not  clearly  disclose  what  interest 
was  conveyed  by  this  deed  from  the  mother  to  the  son.     The 
litigation  between  the  mother  on  one  side  and  the  adminis- 
trator and  the  appellees  on  the  other  resulted  favorably  to 
the  administrator  and  the  appellees.    It  appears  from  the 
evidence  that  the  decedent  acquired  some  part  of  tlie  title 
to  the  eighty  acres  by  inheritance  from  his  father,  but  just 
what  part  does  not  appear.     The  inference  is  that  as  to  this 
part  of  the  title  there  was  no  dispute  between  the  parties,  and 
that  the  litigation  related  entirely  to  the  interest  in  the  land 
conveyed  by  the  mother  to  her  son.     In  aU  this  litigation  the 
attorney  with  whom  the  guardian  contracted  represented 
both  the  estate  and  the  appellees,  and  for  his  services  ren- 
dered to  the  estate  the  attorney  was  paid  by  the  adminis- 
trator of  the  estate.     Two-thirds  of  the  land  was  ordered  sold 
at  administrator's  sale,  and  was  purchased  by  the  appellant, 
realizing  just  enough  to  pay  the  preferred  claims,  including 
expenses  of  the  administration,  leaving  nothing  whatever  for 
the  appellees.     One-third  interest  in  the  land  which  appellee 
Allie  R.  Kitchen  took  as  the  widow  of  her  deceased  husband 
was  subsequently  ordered  sold  to  pay  the  expense  of  the 
guardianship.     At  the  sale  the  appellant's  attorney  bid  it 
in  for  $516.50.     There  were  some  small  items  of  interest, 
aggregating  $50.10,  which  with  the  $150  recovered  from 
the   administrator   on   account   of   timber  sold   from   the 
land  made  an  aggregate  of  $716.60  of  assets  received  by 

appellant  as  guardian.    Appellant  seriously  contends 
2.    that  in  this  case  the  court  was  absolutely  bound  by  the 

contract  entered  into  between  him  and  the  attorney, 
and  had  no  right  to  refuse  to  allow  the  guardian  credit 
for  the  sum  paid  out  as  attorneys'  fees  under  it;  and  that, 
after  deducting  what  is  claimed  to  be  the  expenses  of  the 
guardianship  the  attorney  was  entitled  to  one-half  of  the 
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entice  remainder  of  the  estate.  This  is  a  mistaken  view.  If  it 
were  admitted  that  the  contract  entered  into  by  the  guardian 
^as  just  and  reasonable,  after  diligent  investigation  of  the 
condition  of  the  wards'  estate,  and  with  due  regard  to  their 
interests,  a  different  question  would  be  presented;  but  this 
w  not  admitted,  nor  does  the  evidence  require  or  permit  of 
^y  such  conclusion.  The  contract  on  its  face  was  unjust 
and  unreasonable  to  the  wards,  and  one  which  the 
3.  guardian  had  no  right  to  make,  in  that  it  provides 
that  the  wards'  estate  shall  pay  for  the  services  of  the 
attorney  in  procuring  the  appointment  of  the  guardian  and 
for  procuring  his  bond.  These  are  no-t  services  for  which 
an  attorney  is  entitled  to  compensation  from  the  wards' 
estate.  The  law  does  not  contemplate  pajonent  of  attorneys' 
fees  for  services  of  this  character.  Evidence  discloses  that 
the  contract  was  entered  into  without  due  regard  to  the  in- 
terests of  the  w^ards  and  without  knowledge  or  effort  to  ac- 
quire it  on  the  part  of  the  appellant  as  to  the  condition  of 
his  wards'  estate ;  and  without  knowledge  as  to  whether  liti- 
gation would  be  required  to  protect  the  interest  of  the 
wards  in  any  property,  or  what  the  character  of  the  litiga- 
tion would  be,  or  what  the  services  of  an  attorney  could  be 
obtained  for. 

When  a  guardian  comes  before  the  court  claiming  credit 

against  the  estate  of  his  ward  for  large  sums  of  money  paid 

out  as  attomej's'  fees,  the  burden  is  upon  him  to  show 

4.  that  services  rendered,  for  which  the  money  was  paid, 
were  necessary  and  the  fees  paid  were  reasonable; 
and  if  he  claims  the  services  were  rendered  and  the  money 
paid  under  a  contract  made  without  approval  of  the  court, 
he  must  show  that  the  contract  was  a  fair  one,  made  after 
the  exercise  on  his  part  of  such  diligence  as  a  reasonable  and 
pradent  person  would  exercise  in  entering  upon  such  con- 
tract in  his  own  behalf  under  similar  circumstances.  The 
evidence  wholly  fails  to  bring  the  contract  between  nppollant 
Vol..  45—34 
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and  the  attorney  within  this  rule,  and  appellant  cannot  com- 
plain of  the  finding  of  the  court  under  the  evidence. 
Judgment  affirmed. 


Indianapolis  Foundry  Company  v.  Bradley. 

fNo.  6.800.    Filed  October  26,  1909.    Rehearing  denied  March  11, 

1910.] 

1.  Master  and  Sebvant. — Factory  Act. — Emery-Wheels. — Dust.— 
Burden  of  Proof. — In  an  action  by  a  servant  against  his  master 
for  the  injury  of  an  eye  by  dust  from  an  emery-wheel,  the  burden 
is  upon  the  plaintiff  to  prove  that  he  was  a  servant,  that  he  was 
operating  an  emery-wheel  not  properly  provided  with  an  exhaust- 
fan,  that  it  was  practicable  to  provide  such  exhaust-fan,  and  that 
the  Injury  occurred  in  the  manner  allef^ed.    p.  532. 

2.  Words  and  Phrases. — **Du8t." — *'Dust"  ordinarily  Imports  fine, 
dry  particles  of  earth  or  other  matter  capable  of  being  carried  by 
the  wind.    p.  533. 

3.  Master  and  Servant. — Factory  Act. — Emery-Wheels. — **Du8V*— 
The  word  "dust,"  as  used  In  §8029  Burns  1908,  Acts  1899,  p.  231, 
§9,  requiring  factory  owners  to  provide  proper  exhaust-fans  to 
carry  away  the  "dust"  created,  includes  particles  of  emery  and 
iron,  where  iron  is  being  grround  on  an  emery  wheel,    pp.  533, 534. 

4.  Master  and  Servant. — Factory  Act. — Emery-Wheels. — Dust.— 
Instructions. — Question  for  Jury. — ^An  instruction  that  the  statute 
(§8029  Bums  1008,  Acts  1899,  p.  231,  §9)  requires  that  exhaust- 
fans  for  emery-wheels  shall  be  of  sufficient  power  to  remove  all 
dust,  and  that  the  jury  must  decide  whether  the  alleged  particles 
causing  the  injury  complained  of  were  "dust"  within  the  meaning 
of  the  statute,  is  correct    p.  534. 

5.  Master  and  Servant. — Factory  Act. —Emery -Wheels. — Dust.— 
Instructions. — Presumptions. — Verdict. — Jury. — ^A  general  verdict 
for  plaintiff  in  an  action  for  injury  to  an  eye  caused  by  dust  from 
an  emery-wheel,  is  a  finding  that  plaintiffs  eye  was  injured  by 
dust,  and.  In  the  absence  of  an  instruction  technically  defininjr 
"dust,"  the  presumi>tlon  is  that  the  jury  understood  the  word  in 
its  ordinary  sen^e.    p.  5.34. 

Prom  Superior  Court  of  Marion  County  (70,137) ;  James 
M.  Leathers,  Judge. 

Action  by  Andrew  J.  Bradley  against  the  Indianapolis 
Foundry  Company.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed, 
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Robert  W.  McBride,  for  appellant. 

Joseph  B.  Kealing,  Martin  M.  Hugg  andllenry  N.  Spaan, 
for  appellee. 

CoMSTOCK,  J. — Action  by  appellee  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  him  be- 
cause of  the  failure  of  appellant  to  equip  a  certain  emery- 
wheel  with  an  exhaust-fan.  Issues  were  formed  on  the  two 
paragraphs  of  complaint  by  a  general  denial.  A  trial  by 
jury  was  had  and  a  verdict  for  $900  returned  in  favor  of  ap- 
pellee. Appellant's  motion*  for  a  new  trial  was  overruled 
and  judgment  rendered  on  the  verdict. 

The  only  error  assigned,  and  upon  which  appellant  relies 
for  a  reversal,  is  that  the  court  erred  in  overruling  its  motion 
for  a  new  trial. 

In  so  far  as  this  appeal  is  concerned,  there  is  no  very  mar 
terial  difference  in  the  two  paragraphs  of  complaint.  It  is 
sufScient  to  say  that  both  of  them,  in  substance,  allege  that 
appellant  is  a  corporation  engaged  in  manufacturing  iron 
castings  at  Indianapolis,  Indiana ;  that  in  said  manufacture 
it  operates  emery-wheels  at  a  high  rate  of  speed,  on  which 
castings  are  ground ;  that,  when  castings  are  ground  on  said 
wheels,  dust,  composed  of  grindings  of  iron  and  emery, 
are  thrown  and  blown  from  them;  that  appellee  was  em- 
ployed by  the  appellant  to  grind  castings  on  said  emery- 
wheels;  that  appellant  had  carelessly,  negligently  and 
wrongfully  failed  to  equip,  or  in  any  manner  provide,  said 
emery-wheels  with  exhaust- fans  with  sufficient  power  to 
carry  off  said  dust  from  said  wheels;  that  appellee,  while 
grinding  castings  on  one  of  said  emery-wheels,  was  injured 
by  dust  thrown  and  blown  from  said  wheel  into  his  eye; 
that  appellee's  injuries  were  caused  solely  by  the  careless- 
ness, negligence  and  wrongfulness  of  appellant  in  not  provid- 
ing said  emery-wheel  with  an  exhaust-fan,  and  would  not 
have  occurred  otherwise. 

Appellant  asks  for  a  reversal  upon  the  following  grounds : 
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(1)  That  the  verdict  is  not  sustained  by  sufficient  evidence; 

(2)  that  the  verdict  is  contrary  to  law;    (3)  that  the  court 
erred  in  refusing  to  instruct  the  jury  as  asked. 

The  first  two  of  these  present  substantially  the  same  ques- 
tion, \'iz. :  A  material  averment  of  each  paragraph  of  the 
complaint  was  that  defendant  had  one  of  his  eyes  injured  by 
dust  getting  into  it  while  he  was  engaged  in  operating  an 
emery-wheel  for  appellant,  it  being  alleged  that  appellant 
Avas  negligent  in  failing  to  obey  a  statutory  requirement  and 
equip  the  emery-wheel  with  an  exhaust-fan  for  the  removal 
of  the  dust.  It  is  the  contention  of  appellant  that  there  was 
110  evidence  whatever  to  show  that  appellee's  eye  was  injured 
by  dust,  or  that  any  dust  ever  at  any  time  got  into  or  affected 
his  eye,  and,  upon  this  absence  of  proof,  appellant  insists 
that  the  verdict  was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law. 

The  action  is  predicated  upon  that  part  of  §8029  Bums 
1908,  Acts  1899,  p.  231,  §9,  which  reads  as  follows:  "Ex- 
haust-fans of  sufficient  power  shall  be  provided  for 

1.  the  purpose  of  carrying  off  dust  from  emery-wheels 
and  grindstones  and  dust-creating  machinery  from 
establishments  where  used."  To  warrant  a  recovery,  the 
burden  was  on  plaintiff  to  show  that  he  was  an  employe  of 
defendant ;  that  as  such  employe  he  was  operating  an  emery- 
wheel  for  his  employer;  that  said  emery-wheel  was  not 
equipped  with  an  exhaust- fan;  that  it  was  practicable  to 
provide  said  emery-wheel  with  an  exhaust-fan ;  that  plaintiff 
was  injured  by  dust  thrown  from  said  wheel ;  that  his  in- 
jury was  caused  in  the  manner  alleged.  The  only  one  of 
these  material  facts,  which  we  think  can  be  questioned  upon 
the  evidence,  is,  whether  the  object  which  struck  and  injured 
the  eye  of  appellee  was  dust,  within  the  meaiung  of  the 
statute. 

The  word  **dust"  has  been  defined  as  '*fine,  dry  particles 
of  earth  or  other  matter  so  comminuted  that  they  may  be 
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raised  and  wafted  by  the  wind;  that  which  is 
2.  crumbled  to  minute  portions;  fine  powder,  as  clouds 
of  dust;  bone  dust."  Webster's  International  Diet. 
**  Earthy  or  rock>'  matter  pulverized  so  fine  as  to  be  borne 
away  easily  by  the  wind ;  any  substance  reduced  to  powder ; 
as,  diamond-dust.''  Standard  Diet.  ** Earth  or  other  mat- 
ter in  fine  dry  particles,  so  attenuated  that  they  can  be  raised 
and  carried  by  the  winds.  Finely  powdered  or  pulverized 
matter."    Century  Diet. 

We  believe  that  the  popular  definition,  the  general  sense  in 
which  the  word  **dust"  is  used,  is,  fine,  dry  particles  of  mat- 
ter, that  may  be  raised  and  carried  by  the  wind.  There  is  no 
rule  to  determine  the  size  of  the  particle,  nor  the  matter  of 
which  it  is  composed. 

One  purpose  of  the  statute  is  to  reduce  the  hazards  inci- 
dent to  the  operation  of  emery-wheels.  It  requires  that 
exhaust-fans  of  sufficient  power  shall  be  provided  for 

3.  the  purpose  of  cari-ying  oflf  dust  from  **  emery-wheels 
and  grindstones  and  dust-creating  machines."  Ap- 
pellee testified  that  the  dust  throvvTi  off  the  wheel  in  question 
was  ** emery  and  iron."  We  think  the  legislature  failed  in 
its  purpose  if  the  statute  did  not  apply  to  the  particles  of 
created  matter  thrown  from  the  wheels  while  in  operation, 
as  well  as  any  dust  likely  to  be  present  in  rooms  in  which 
dust-creating  machines  are  operated. 

The  instructions  refused  are  as  follows:  **  (4)  The  law 
which  provides  for  the  use  of  exhaust-fans  in  connection  with 
emery-wheels  requires  that  they  should  be  of  sufficient  power 
to  remove  all  dust.  The  court  cannot  tell  you  as  a  matter 
of  law  when  a  particle  of  matter  is  or  is  not  to  be  considered 
as  dust,  within  the  meaning  of  this  statute.  Such  questions 
are  qnestions  of  fact,  and  must  be  determined  by  you  from 
the  evidence.  (5)  The  law  which  requires  the  use  of  ex- 
haust-fans in  connection  with  emery-wheels  requires  that 
they  shall  be  of  sufficient  power  to  remove  all  dust.    The 
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court  instructs  you  that  the  term  'dust/  as  thus  used,  is  to 
be  construed  in  accordance  with  the  ordinary  and  generally 
accepted  meaning  of  that  term.  (6)  The  court  further  in- 
structs you  that  the  term  *dust,'  as  used  in  said  statute, 
should  not  be  construed  as  meaning  and  including  sparks  and 
glowing  particles  of  emery  and  iron  thrown  oflf  from  emery- 
wheels  when  in  use,  unless  such  meaning  falls  within  the  or- 
dinary and  generally  accepted  definition  of  the  term  dust." 
The  court  gave,  in  substance,  the  first  one  of  these,  but 
refused  to  give  the  other  two,  and  gave  no  instructions 
equivalent  to  them.     It  is  conceded  by  the  learned 

4.  counsel  for  appellant  that  the  court  could  not  say,  as 
a  matter  of  law   (see  Muncie  Pulp  Co.  v.  Hacker 

[1906],  37  Ind.  App.  194),  that  a  piece  of  emery  is  not  dust, 
but  it  is  insisted  that  it  could  properly  give  to  the  jury  a 
rule  for  determining  from  the  evidence  whether  the  offend- 
ing substance  that  entered  appellee's  eye  was  dust  within 
the  meaning  of  the  statute.  The  fifth  instruction  refused 
would  have  told  the  jury  that  the  term  *'dust,"  as  used  in 
the  statute,  is  to  be  construed  in  accordance  with  the  ordi- 
nary and  generally  accepted  meaning  of  that  term. 

Said  sixth  instruction  would  have  excluded  sparks  and 
glowing  particles  of  emery  and  iron,  unless  they  were  in- 
cluded within  the  ordinary  and  generally  accepted 
3.    definition  of  the  term  dust.     If  it  would  have  been 
improper  to  instruct  that  emery  was  not  dust,  it 
would  be  equally  improper  to  intimate  or  suggest,  which  the 
sixth  instruction  does,  that  particles  of  emery  and  iron  were 
not  dust. 

By  its  verdict  the  jury  found  that  the  particle  which  in- 
jured plaintiff's  eye  was  dust,  and  plaintiff's  testimony  so 
denominated  it.     In  the  absence  of  any  instruction  by 

5.  the  court  defining  *'dust,"  that  is,  in  the  absence  of 
any  technical  definition,  it  will  be  presumed  that  the 

jury  understood  the  word  in  its  usual  and  ordinarily  ac- 
cepted meaning. 


NOVEMBER  TERM,  1909.  535 

Boyce  r.  Holloway — 45  lutL  App.  525. 

Counsel  have  cited  authorities  upon  the  rules  for  the  con- 
struction of  statutes.  About  them  there  is  no  controversy. 
Applying  them  to  the  facts  before  us,  appellee's  case  is 
within  the  statute. 

Judgment  afiSrmed. 


BOYCE  ET  AL.  V.  HOLLOWAY. 
[No.  6,639.    Filed  March  11,  1910.] 

1.  Specific  Perfobmance. — Hales, — Description  of  Lands, — Fraud, 
— Complaint. — A  complaint  alleginsr  that  defendants  sold  to  the 
plaintiff  all  of  the  lots  owned  by  them  within  a  certain  enclosure 
except  one  lot  in  the  southwest  corner  and  possibly  two  in  the 
southeast  corner,  that  in  executing  the  deed  they  omitted  certain 
other  lots  which  they  owned,  that  the  plaintiff  paid  the  agreed 
price,  and  that  as  soon  as  he  ascertained  the  facts  he  demanded 
a  conveyance  of  the  remainder,  which  was  refused,  is  sufficient, 
the  description  of  the  land  contracted  for  being  capable  of  ascer- 
tainment,   p.  537. 

2.  Specific  Perform ance. —  Sales  of  Lands. —  Consideration, — 
Fraud. — ^The  fact  that  vendors  contracted  to  sell  certain  lots  for 
less  than  their  marliet  value  does  not  justify  them  in  fraudulently 
refusing  to  include  all  of  such  lots  in  their  deed.    p.  539. 

3.  Specific  Performance. —  Real  Property. —  Contracts. —  Inade^ 
quacy  of  Considrration. — Specific  performiince  lies  to  enforce  con- 
tracts for  the  sale  of  real  estate ;  but  iiiade<iuacy  of  price  can  be 
invoked  as  a  defense  only  so  far  as  it  furnishes  evidence  of  fraud 
as  a  fact.    p.  531). 

4.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  o.'39. 

Prom  Jay  Circuit  Court;  John  F.  LaFollette,  Judge. 

Suit  by  Jonathan  Holloway  against  James  Boyce  and  an- 
other. From  a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Claude  C,  Ball  and  Smith  &  Moran,  for  appellants. 

Orr  &  Orr,  for  appellee. 

Myers,  C.  J. — Appellee  sued  appellants,  James  and  Mar- 
garet Boyce,  husband  and  wife,  for  specific  performance  of  a 
contract  for  the  sale  and  conveyance  of  certain  real  estate. 
A  demurrer  to  the  complaint  for  want  of  sufficient  facts  was 
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overruled,  and  this  niliug  and  the  overruling  of  appellants' 
motion  for  a  new  trial  are  assigned  as  errora. 

From  the  complaint  it  appears  that  appellant  James 
Boyce,  was  on  May  5,  1906,  and  for  some  time  prior  thereto 
had  been,  the  owner  of  a  certain  tract  of  land  in  Jay  county, 
Indiana,  which  was  enclosed  by  a  wire  fence;  that  prior  to 
said  date  said  tract  had  been  platted  into  town  lots,  streets 
and  alleys,  and  was  a  part  of  what  was  designated  on  the 
plat  book  of  said  county  as  **  James  Boyce 's  First  and  Second 
Additions  to  the  Town  of  Redkey;"  that  the  streets  and 
alleys  had  not  been  graded  nor  improved,  and  there  was  noth- 
ing to  indicate  their  location,  or  the  location  and  boundaries 
of  the  lots,  or  to  indicate  that  said  tract  of  land  had  been 
platted  into  lots,  and  said  tract  was  without  any  buildings 
thereon;  that  on  said  May  5  defendant  James  Boyce  and 
plaintiff,  both  of  whom  resided  at  Muncie,  went  to  Redkey 
to  view  said  premises  and  to  negotiate  for  the  purchase  and 
sale  thereof ;  that  said  defendant  then  pointed  out  to  plain- 
tiff said  tract  of  land  enclosed  by  said  fence,  and  represented 
to  plaintiff  that  he  owned  all  the  lots  and  lands  thus  enclosed, 
except  lot  No.  39,  in  the  southwest  corner  thereof,  and 
possibly  two  lots  in  the  southeast  corner  of  the  enclosure, 
which  he  had  already  given,  sold  or  conveyed ;  that  said  de- 
fendant then  offered  to  sell  and  convey  to  plaintiff,  by  a 
warranty  deed,  subject  to  all  the  taxes  for  the  year  1906, 
all  the  lands  then  held  and  owned  by  him  lying  within 
said  enclosure,  at  and  for  the  price  of  $700,  which  offer 
plaintiff  then  accepted,  and  agreed  to  pay  said  defendant 
said  sum  for  the  lands  within  said  enclosure,  then  held  and 
owTied  by  him.  On  May  7,  1906,  in  pursuance  of  said  con- 
tract of  purchase  and  sale,  defendants  made  and  executed  to 
plaintiff  a  proper  deed  of  conveyance  for  all  of  said  lots 
within,  said  enclosure  in  said  second  addition,  but  wrongfully 
and  fraudulently,  and  with  fraudulent  intent  to  cheat  and 
defraud  plaintiff,  omitted  from  said  deed  a  description  of  all 
lots  and  tracts  then  owned  by  them  in  said  first  addition 
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within  said  enclosure,  and  tendered  said  defed  to  plaintiff  in 
fulfillment  of  their  said  contract ;  that  plaintiff  was  entirely 
ignorant  of  the  proper  description  and  designation  of  said 
lots,  and  the  location  of  said  streets  and  alleys,  never 
having  seen  any  plat  thereof;  that  relying  wholly  upon 
the  defendants  fnUy  and  properly  to  describe  said  lots 
within  said  enclosure,  as  aforesaid,  and  believing  said 
deed  properly  described  and  conveyed  the  lots,  he  ac- 
cepted said  deed  and  paid  defendants  $700,  and  had  said 
deed  recorded;  that  defendants,  in  pursuance  of  said  con- 
tract put  plaintiff  in  the  full  possession  of  the  land  so  en- 
closed. On  May  11,  1906,  plaintiff,  for  the  first  time, 
learned  that  said  deed  did  not  convey  all  of  said  tract,  as  con- 
tracted for,  purchased  and  paid  for  by  him,  and  that  the  lots 
and  parts  of  lots  owned  by  defendants  in  said  first  addition 
to  said  to^vn  were  omitted  from  said  deed ;  that  plaintiff  at 
once  made  known  that  fact  to  defendants,  and  demanded 
that  they  execute  to  him  the  proper  deed  of  conveyance  for 
said  omitted  lots  and  parts  of  lots  in  said  enclosure,  and  that 
they  comply  with  and  perform  their  said  contract,  and  which 
they  wrongfully  and  fraudulently  refused,  and  still  fail  and 
refuse  to  do,  to  plaintiff's  damage,  irreparable  loss  and  in- 
jury. It  is  then  alleged  that  James  Boyce  represented  Mar- 
garet Boyce,  his  wife,  and  in  the  execution  of  said  contract 
acted  for  and  in  her  behalf  and  as  her  agent,  with  full  author- 
ity so  to  do,  and  that  his  acts  and  representations  in  the  prem- 
ises were  done  with  her  knowledge  and  consent,  and  accepted 
and  ratified  by  her ;  that  plaintiff  has  fully  performed  all  of 
the  conditions  of  said  contract  on  his  part  to  be  performed, 
and  that  no  equities  or  rights  of  third  parties  have  inter- 
vened. 

Appellants  assert  that  the  contract  recited  in  the  complaint 
was  'Hoo  indefinite  upon  which  to  predicate  an  action  for 

specific    performance,"   because,    when    the   vendor 
1.     pointed  out  the  enclosed  field,  subdivided  into  town 

lots,  he  stated  he  had  sold  one  lot  in  the  southwest 
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comer  of  the  enclosure  and  possibly  two  lots  in  the  south- 
east comer.  The  contract  made  May  5,  1906,  was  for  the 
sale  and  conveyance  of  all  that  portion  of  the  enclosed  lantl 
owned  by  the  vendor.  The  deed  of  conveyance  delivered 
May  7,  1906,  omitted  thirteen  lots  and  possibly  two  other  lots 
in  the  enclosure,  then  owned  by  the  vendor. 

The  offer  to  pay  a  certain  price  was  based  upon  the  repre- 
sentation of  ownership  of  all  the  field  except  one  lot  and 
possibly  two  other  lots,  the  location  of  the  excepted  lots  being 
designated.  The  vendee  expressed  his  willingness  to  pur- 
chase the  remainder,  leaving  it  to  the  vendor  to  execute  a 
deed  by  which  he  would  convey  all  he  owned  of  the  land 
pointed  out.  The  vendor  received  the  full  price  agreed  upon 
and  put  the  vendee  in  possession  of  all  the  land  contemplated 
in  the  agreement,  but  omitted  a  definite  portion  thereof  from 
the  deed.  There  is  no  uncertainty  or  indefiniteness  in  the 
description  of  the  land  for  the  conveyance  of  which  this 
suit  was  brought,  the  transfer  of  which  was  within  the  mean- 
ing and  terms  of  the  contract. 

The  description  of  the  land  in  the  contract  was  sufficient  to 
furnish  the  means  of  identification.     While  it  may  be  incom- 
plete, yet  its  completion  does  not  require  the  contradiction  or 
alteration  of  that  given.     The  boundary  of  the  land  was  dis- 
tinctly fixed  by  the  fence  which  surrounded  it.     The  contract 
was  for  the  sale  and  conveyance  of  all  the  land  appellant 
owned  within  the  boundary  fixed  by  the  fence,  with  the  ex- 
ception of  certain  lots,  the  location  of  which  was  pointed  out, 
providing  the  vendor  should  ascertain  that  they  had  been 
conveyed  by  him  to  others.     The  agreement  left  the  excepted 
lots  to  be  determined  by  appellants.    This  they  assumed  to 
do  honestly  and  correctly,  and  to  execute  a  deed  in  accord- 
ance with  the  terais  of  the  contract.    It  is  immaterial  whether 
there  was  fraudulent  intent  on  the  part  of  the  vendors  on 
May  5,  or  in  the  execution  of  the  deed  on  May  7 ;  it  is  suffi- 
cient that  it  would  be  a  fraud  on  the  part  of  the  vendors  not 
to  fulfil  their  agreement,  it  being  within  their  power  to  do  so 
according  to  its  terms. 
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In  the  case  of  Lingeman  v.  Shirk  (1896),  15  Ind.  App.  432, 
the  court  said:  **Such  a  contract,  where  the  lands  are  to  be 
thus  selected  by  one  party,  is  a  valid  and  enforceable  con- 
tract, upon  the  ground  that  although  the  lands  are  not  spe- 
cifically described,  there  is  a  definite  mode  of  ascertaining 
them  prescribed  in  the  contract,  and  thus  that  which  would 
otherwise  be  uncertain  may  be  made  certain.*'  See,  also, 
Tewksbury  v,  Howard  (1S94),  138  Ind.  103;  Leslie  v.  Mer- 
rick (1885),  99  Ind.  180;  Rochl  v.  Haumesser  (1888),  114 
Ind.  311;  Howard  v.  Adkins  (1906),  167  Ind.  184;  Maris  v. 
Masters  (1903),  31  Ind.  App.  235.  The  complaint  was  suf- 
ficient. 

Under  the  assignment  relating  to  the  motion  for  a  new 

trial,  it  is  claimed  on  behalf  of  appellants  that  the  evidence 

showed  that  the  land  conveyed  by  deed  of  appellants 

2.  was  worth  the  price  paid  by  appellee,  and  that  there- 
fore the  charge  of  fraud  was  not  supported.  The  evi- 
dence concerning  the  valuation  of  the  land  conveyed  was 
indefinite,  but  if  it  had  been  sufficient  for  the  court  to 
determine  that  the  price  agreed  upon  was  less  than  the 
market  value,  this  fact  alone  would  not  uphold  appellants 
in  refusing  to  convey  all  the  land  embraced  in  the  con- 
tract, and  possession  of  which  was  delivered  thereunder. 
Hamilton  v.  Hamilton  (1904),  162  Ind.  430.    Where  land  is 

the  subject  of  a  contract  of  sale,  jurisdiction  U>  award 

3.  specific  performance  is  well  established,  and  mere  in- 
adequacy of  price  is  not  of  itself  a  defense,  but  is 

objectionable,  only  so  far  as  it  furnishes  satisfactory  evidence 
of  fraud  as  a  fact.    Pomeroy,  Contracts  (2d  ed.),  §192  et  seq. 
Upon  the  evidence  before  us  the  court  might  well  conclude 
that  appellants  were  seeking  to  defraud  appellee,  and,  with- 
out the  interposition  of  the  equitable  remedy,  would 

4.  do  so.    The  record  discloses  abundant  evidence  in 
support  of  the  decision  of  the  trial  court. 

Judgment  affirmed. 
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Indianapolis  and  Northwestern  Traction 
Company  v.  Newby,  Administrator. 

[Na  6,564.     Filed  December  7,  1909.     Rehearing  denied  March 

11. 1910.] 

1.  Railboaos. —  Interurhan, —  Highway  Crossings, —  NegUgenee, — 
Complaint, — ^A  complaint  alleging  that  the  plaintifTs  decedent  was 
driving  along  a  public  highway,  that  defendant  interarban  rail- 
road company  negligently  ran  one  of  its  cars,  without  signal,  over 
the  crossing,  thereby  Icilling  such  decedent,  that  the  death  was 
caused  solely  by  reason  of  such  negligence,  shows  to  the  ordinary 
person  that  the  decedent  was  upcm  the  highway  and  that  de- 
fendant's negligence  was  the  cause  of  his  death,    p.  542. 

2.  Pleading. — Complaint. — Test  of. — ^The  test  of  the  sutficiency  of 
a  complaint  is  whether  a  person  of  ordinary  understanding  can 
know  what  was  intended  thereby,  and  not  whether  an  extraor- 
dinarily acute  mind  can  distort  the  meaning  Into  something  dif- 
ferent,   p.  543. 

3.  Appeal. —  Briefs, —  Waiver. —  Points  not  discussed  are  waived, 
p.  543. 

4.  Railroads. — Damages. — Evidence. — Earnings  of  Decedetit. — In 
an  action  for  damages  for  the  death  of  a  person,  evidence  of 
**what  the  earnings  of  [decedent]  would  be  a  year,  Including  and 
up  to''  the  time  of  his  death,  is  admi^ible,  the  net  earnings  being 
the  proper  standard  in  estimating  the  damages,    p.  543. 

5.  Railroads. —  Intentrban. —  Negligence, —  Ei'idence, —  Highway 
Crossing  Signals, — Custom  of  Steam  Railroads. — ^In  an  action 
against  an  interurhan  railroad  company  for  negligently  killing 
plalntifiTs  decedent,  because  of  failure  to  give  a  highway  crossing 
signal,  evidence  as  to  the  custom  of  steam  railroad  companies  as 
to  the  giving  of  such  signals,  is  inadmissible,    p.  544. 

6.  Railroads. — Interurhan. — Instructions. — Proof  of  Cofnplaiftt.— 
Failure  to  Set  Out  Allegations, — An  instruction  that  the  burden 
is  uyyou  the  plaintiff  to  prove  the  allegations  of  his  complaint, 
without  setting  them  out,  is  not  improper,    p.  544. 

7.  Railroads. —  Interurhan. —  Damages. —  Instructions. —  Consid- 
ering Evidence, — ^An  instruction,  in  an  action  for  death  by  wrong- 
ful act,  that  if  the  Jury  should  find  for  the  plaintiff,  it  should 
award  such  damages  as  In  its  judgment  would  fairly  compensate 
his  decedent's  widow  and  children,  if  any,  dependent  ui)on  de- 
cedent for  support,  not  exceeding  the  amount  demanded,  does  not 
prescribe  an  improper  measure  of  damages,  nor  invite  an  amount 
not  warranted  by  the  evidence,    p.  545. 
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a,  Damages. — ExcesHve^-^Verdict. — Consideration  of  Evidence.--^ 
A  verdict  for  $5,000,  for  the  negligent  killing  of  a  man  forty- 
seven  years  old,  earning  $1,000  per  year,  affirmatively  shows  that 
the  jury  did  not  go  outside  of  the  evidence  in  determining  the 
amount  of  damages,    p.  546. 

9.  Tbiai*. — Instructions. — Answers  to  Interrogatories. — Evidence, — 
An  instruction.  In  an  action  for  death  because  of  negligence, 
against  an  interurban  railroad  company  that  if,  as  to  any  inter- 
rogatory, there  is  no  evidence,  or  not  sufficient  evidence,  the  an- 
swer should  be  "No  evidence."  or  "Not  sufficient  evidence,"  is  not 
necessarily  harmful  to  defendant,  the  answer  being  legally  equiva- 
lent, both  being  a  finding  against  the  party  having  the  burden  of 
proof,    p.  546. 

10.  Trial. — Interrogatories, — Insufficient  Anftircrs. — Remedy. — The 
remedy  for  an  imperfect  answer  to  an  interrogatory  to  the  Jury, 
is  a  motion  to  require  a  complete  answer,    p.  547. 

11.  Railroads. — Interurban, — Failure  to  Give  highway  Crossing 
Biffnal, — Interrogatories. — Harmless  Error. — In  an  action  against 
an  interurban  railroad  company  for  death  caused  by  an  allcjred 
fallnre  to  give  a  highway  crossing  signal,  the  answer  "Not  suffi- 
cient evidence,"  to  an  interrogatory  as  to  whether  a  signal  was 
given  1,000  feet  from  the  crossing,  is  not  controlling,  since  neither 
an  affirmative  nor  a  negative  answer  would  have  required  a  judg- 
ment for  defendant,  the  question  of  negligence  still  remaining 
for  the  jury.    p.  547. 

12.  Railroads. —  Interurban, —  Highway  Crossing  Accident. —  Evi- 
dence.— Question  for  Jury. — Where  defendant's  car,  running  in  a 
deep  cut,  approached  a  highway  crossing,  and  the  plaintlflTs  de- 
cedent was  approaching  the  crossing  from  the  same  direction,  the 
atmosphere  being  foggy,  and  decedent  being  unable  to  see  the  car 
more  than  one  hundred  feet  the  questions  of  defendant's  negli- 
gence and  plaintifTs  contributory  negligence  are  for  the  jurj'. 
where  the  evidence  as  to  the  giving  of  the  proper  signal  is  con- 
flicting,   p.  548. 

13.  Courts. — Appellate, — Decisions. — Duty  to  Set  Out  Record  for 
Transfer  to  Supreme  Court. — ^The  Appellate  Court  is  under  no 
duty  to  set  out,  in  its  opinion,  the  record  presenting  every  point 
discussed  in  order  that  the  losing  party  may  present  such  ques- 
tion to  the  Supreme  Court  on  a  petition  to  transfer,    p.  549. 

14.  Courts. — Appellate. — Decisions. — The  Appellate  Court  is  not 
required  to  write  an  opinion  in  affirming  a  case.    p.  550. 

Prom  Hamilton  Circuit  Court;   Ira  W,  Christian,  Judge. 

Action  by  Melvin  Newby,  as  administrator  of  the  estate  of 
Peter  Cruse,  deceased,  against  the  Indianapolis  and  North- 
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western  Traction  Company.    Prom  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed, 

W.  8.  Christian  and  W.  E.  Latta,  for  appellant 
Kane  &  Kane  and  Gavin  <&  Davis,  for  appellee, 

Hadley,  J. — Appellee  sued  appellant  for  the  negligent 
killing  of  appellee's  decedent,  Peter  Cruse,  at  a  highway 
crossing  on  appellant's  line  of  railroad. 

The  complaint  is  in  one  paragraph,  and  after  fully  describ- 
ing the  highway  and  the  railroad  at  the  point  of  intersection, 
and  the  surrounding  country,  proceeds  as  follows :  *  *  That  on 
March  20,  1905,  plaintiff's  decedent,  said  Peter  Cruse,  was 
driving  westward  upon  said  highway  toward  the  town  of 
ZionsviUe,  in  a  buggy  drawn  by  one  horse ;  that  defendant 
on  this  occasion  negligently  and  carelessly  ran  one  of  its 
electric  cars  toward,  across  and  over  said  crossing  at  the 
highly  dangerous  rate  of  sixty  miles  an  hour,  and  carelessly 
and  negligently  failed  to  give  any  signal  or  warning  of  its 
approach  to  said  crossing,  so  that,  as  a  consequence  of  and 
solely  by  reason  of  said  negligence  of  said  defendant,  it  care- 
lessly and  negligently  ran  its  said  car  over  and  against  said 
buggy  in  which  plaintiff's  decedent  was  riding,  and  over  and 
against  said  plaintiff's  decedent,  whereby  plaintiff's  decedent 
was  crushed,  bruised,  mangled  and  thrown  a  distance  of  100 
feet  and  instantly  killed." 

To  this  complaint  a  demurrer  was  filed,  which  was  over- 
ruled.   This  ruling  is  assigned  as  error.    Appellant  asserts 
that  this  complaint  is  defective,  for  the  reason  that  it 

1.  does  not  allege  that  at  the  time  decedent  was  injured 
he  was  upon  the  public  highway.  In  our  opinion  the 
complaint  is  not  defective  for  this  reason.  It  states  that 
decedont  was  traveling  westward  upon  said  highway,  and 
that  appellant,  at  that  time,  negligently  and  carelessly  ran 
one  of  its  electric  cars  over  said  crossing,  so  that  as  a  conse- 
quence of  and  solely  by  reason  of  said  negligence  of  appel- 
lant, said  oar  ran  against  said  buggy,  thereby  killing  ap- 
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pellee's  decedent.    We  do  not  think  it  possible  that  a  person 
of  ordinary  understanding  could  fail  to  know  what  was  in- 
tended by  this  language,  and  this  is  all  that  is  required  by 
the  statute.     Our  practice  should  not  and  does  not  re- 

2.  quire  that  a  complaint  should  so  state  facts  that  an 
extraordinarily  acute  mind  may  not  evolve  from  it  a 

meaning  that  is  clearly  not  intended,  and  is  contrary  to  a 
reasonable  interpretation  of  its  averments.  Furthermore, 
the  complaint  states  that  the  injury  was  caused  as  a  conse- 
quence of  and  solely  by  reason  of  the  negligence  of  appellant. 
In  the  absence  of  a  motion  to  make  more  specific,  and  in  the 
light  of  the  other  averments,  this  is  a  sufficient  charge  of 
actionable  negligence.  The  complaint  was  therefore  suffi- 
cient. Upon  the  trial  of  the  cause  a  verdict  was  returned  in 
favor  of  appellee.  With  its  general  verdict  the  jury  re- 
turned answers  to  interrogatories.  Appellant  moved  for  a 
judgment  on  the  interrogatories,  which  motion  was  overruled. 
It  then  presented  a  motion  for  a  new  trial,  which  motion  was 
also  overruled. 

Both  of  these  rulings  are  assigned  as  error,  the  first,  how- 
ever, is  not  discussed,  and  is  therefore  waived.     Under  the 
exceptions  to  the  ruling  on  the  motion  for  a  new  trial, 

3.  appellant  presents  many  questions,  the  first  of  which 
is  the  admission  of  the  testimony  of  Thomas  Hussey, 
over  appellant's  objection,  the  objectionable  question 

4.  being:  *'You  may  state  to  the  jury  what  the  earn- 
ings of  Mr.  Cruse  would  be  a  year,  including  and  up 

to  March  20,  1905,  the  date  he  was  killed,  from  his  business ; 
his  farm  as  he  conducted  it,  as  you  knew  that  he  conducted 
it.*'  It  is  urged  against  this  question  that  it  calls  for  the 
gross  earnings  of  the  decedent,  and  includes  whatever  prop- 
erty he  owned  or  leased  in  making  that  gross  income,  which 
property  is  not  lost  by  his  death,  and  which  it  is  not  proper 
to  consider  in  determining  his  earning  capacity.  We  do  not 
think  the  question  subject  to  the  objection  urged.  It  clearly 
asks  ihe  witness  to  state  what  Mr.  Cruse  earned ;  not  what  his 
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farm  produced,  but  what  his  services  were  worth  as  a  JEatmcr, 
and  it  was  proper  to  include  in  this  estimate  his  capacity  as 
a  farmer.  Certainly  his  services  were  worth  more  if  he  was 
a  good  farmer  than  if  he  was  a  poor  one.  It  appears  from 
the  record  that,  upon  further  examination  of  the  witness,  in 
answering  the  question  he  had  included  therein  the  rental 
value  of  the  farm  and  other  matters  not  proper  to  be  con- 
sidered ;  but  in  this  further  examination  the  witness  clearly 
made  the  separation  of  the  proper  from  the  improper,  and 
testified  explicitly  as  to  the  net  earning  capacity  of  decedent, 
which  he  put  at  $1,000  a  year.  There  was  no  reversible 
error  in  this  ruling. 

Appellant  also  objects  to  the  refusal  of  the  court  to  permit 

a  witness  of  appellant,  upon  direct  examination,  to  testify 

as  to  whether  there  was  in  this  State  a  customarj' 

5.  signal  used  by  steam  railroad  engines  when  approach- 
ing public  highway  croasings.    We  fail  to  see  any 

relevancy  of  this  testimony  to  the  case  at  bar.  Appellant  did 
not  conduct  a  steam  railroad,  decedent  was  not  killed  by  an 
engine  or  train  on  the  steam  railroad,  and  a  custom  •of  a 
steam  railroad  could  and  should  have  no  bearing  upon  the 
questions  in  issue.  There  was  no  claim  that  decedent  did 
not  know  the  highway  crossing  signal  of  either  the  interurban 
or  steam  railroad  when  he  heard  it.  The  evidence  was  prop- 
erly excluded. 

Objection  is  made  to  instruction  two,  upon  the  request  of 

appellee.    By  this  instruction  the  jury  was  told  that  by 

the    general    denial    of    appellant    the   burden   was 

6.  upon  appellee  to  prove  the  material  allegations  of  the 
complaint  by  a  fair  preponderance  of  the  evidence; 

and  if  appellee  had  so  proved  such  material  allegations,  then 
he  was  entitled  to  recover  such  damages  as  would  compen- 
sate the  widow  and  children  for  the  injuries  sustained,  not 
exceeding  the  amount  demanded  in  the  complaint,  unless  it 
appeared  from  the  evidence  that  decedent  was  guilty  of  neg- 
ligence contributing  to  his  death.     The  objections  to  this  in 
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.stnicti(m  an-  twofold:  (1)  It  is  urged  that  tho  instruction 
is  crroueous,  for  the  reaaoii  that  it  authorizes  recovery  ou 
proof  of  the  material  allegations  of  the  complaint,  without 
specifying  what  the  material  allegations  are;  (2)  that  it  is 
erroueoiis  in  the  measure  of  damages,  in  that  it  does  not  limit 
the  jnr>'  to  the  evidence  nor  the  law.  The  first  contention 
of  appellant  is  decided  adversely  to  it  in  the  following  cases : 
Xdr  Castle  Bridge  Co.  v.  Doty  (1907),  168  Ind.  259;  Louis- 
^7/^  (tc,  K.  Co.  v.  Grantham  (1885),  104  Ind.  353. 

We  will  consider  the  second  proposition  together  with  the 
sixteenth  instruction  given  by  the  court,  which  is  as  follows : 

'*If  you  find  for  plaintiff,  you  will  award  such  dam- 
7.     ages  as  in  your  judgment  will  fairly  compensate  his 

widow  and  children,  if  any,  dependent  on  him  for 
support,  not  exceeding  the  amount  named  in  the  complaint. ' ' 
The  proposition  here  laid  down  in  general  terms  is  correct. 
Taken  together,  the  jury  is  told  that  it  shall  only  give  dam- 
ages compensating  decedent's  dependents  for  their  loss,  which 
implies  pecuniary  loss.  If  the  instruction  was  not  as  specific 
and  clear  as  appellant  desired  upon  this  question,  it  was  its 
(lut>'  to  ask  for  a  more  definite  and  explicit  statement  and 
definition.  New  Castle  Bridge  Co.  v.  Doty,  supra;  Louis- 
ville, etc.,  R,  Co.  V.  Orantham,  supra;  Indiajiapois,  etc..  Trac- 
tion Co.  V.  Henderson  (1906),  39  Ind.  App.  324;  Cincinnati, 
etc.,  B.  Co.  V.  Smock  (1893),  133  Ind.  411;  DuSouchet  v. 
Butcher  (1888),  113  Ind.  249;  Cricm  v.  State  (1897),  148 
Ind.  401.  This,  appellant  did  not  do.  All  of  the  instruc- 
tions asked  by  appellant  were  given  by  the  court.  Neither 
are  said  instructions  open  to  the  objection  that  the  jury  is 
thereunder  warranted  in  determining  the  damages  aside  from 
the  evidence  in  the  case.  Indianapolis,  etc.,  Traction  Co.  v. 
Henderson,  supra;  City  of  Indianapolis  v.  Scott  (1880),  72 
Ind.  196;  Louisville,  etc.,  R.  Co.  v.  Falvey  (1886),  104  Ind. 
409.  In  the  case  last  cited,  after  setting  out  elements  of 
(lamages,  the  instruction  under  consideration  contained  these 
Vol.  45—35 
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words:  ''And  the  amount  assessed  should  be  such  a  sum 
as,  in  your  judgment,  will  fully  compensate  her  for  the  in- 
juries, or  any  of  them,  thus  sustained.'*  Speaking  of  the 
objection  to  this  language,  the  court  say:  **One  of  the  ob- 
jections urged  to  this  instruction  is,  that  it  does  not  require 
the  jury  to  assess  the  damages  from  the  evidence  in  the  case. 
There  is  no  force  in  this  objection.  No  juror  of  average  in- 
telligence could  fail  to  understand  that  the  court  directed 
him  to  be  guided  by  the  evidence." 

Furthermore,  in  a  large  number  of  instructions  given  in 

this  case,  the  jury  was  told,  over  and  over  again,  that  its 

finding  should  be  from  the  evidence  in  the  case.    The 

8.  verdict  of  $5,000  for  the  death  of  a  man  forty -seven 
years  of  age,  who  had  an  earning  capacity  of  $1»000 

a  year,  clearly  shows  that  the  jury  did  not  go  outside  of  the 
evidence  in  rendering  its  verdict.  There  was  no  reversible 
error  in  the  giving  of  this  instruction. 

Appellant  urges  an  objection  to  instruction  two,  given  by 

the  court  on  its  own  motion,  which  is  as  follows:    ** If  as  to 

any  fact  inquired  there  is  no  evidence,  or  not  suflScient 

9.  evidence,  as  to  such  interrogatory  you  will  answer, 
*No  evidence,'  or  *Not  sufficient  evidence,'  or  you  may 

answer  them  against  the  party  having  the  burden  of  proof.'' 
Tliis  instruction  is  not  to  be  commended.  If  there  is  no  evi- 
dence to  support  an  answer  to  an  interrogatory,  it  is  proper 
for  the  jury  to  answer,  *'No  evidence,"  or  to  answer  the  in- 
terrogatory against  the  party  having  the  burden  of  proof, 
and  **Not  sufficient  evidence"  is  the  same  as  *'No  evidence," 
and  its  repetition,  as  in  the  instruction  before  us,  can  serve  no 
useful  purpose,  but  we  fail  to  see  how  appellant  has  been 
harmed.  If  it  was  necessary  to  sustain  appellee's  case  for 
him  to  prove  a  certain  fact,  the  finding,  **Not  sufficient  evi- 
dence" was  against  appellee.  If,  however,  it  was  essential 
to  appellant's  defense  for  it  to  prove  a  certain  fact,  and  the 
burden  was  upon  it  so  to  prove,  the  answer  of  "Not  sufficient 
evidence"  to  an  interrogatory  on  that  point  is  a  finding 
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against  it.    In  the  latter  case,  if  appellant  was  of  the  opinion 
that  the  interrogatory  had  not  been  answered,  or  had 

10.  not   been   answered   with   sufficient   definiteness,    its 
remedy  was  by  motion  to  require  the  jury  so  to  answer 

before  being  discharged.    Perry,  etc,  Stone  Co,  v.  Wilson 

(1903),  160  Ind.  435;    Piltshurgh,  etc.,  R.  Co.  v.  Hixon 

(1887),  110  Ind.    225.    No  such  motion  was  presented  by 

appellant.    Furthermore,  the  instruction  does  not  lay 

11.  down  any  principle  of  law  governing  the  merits  of  the 
case.     According  to  appellant's  contention,  the  only 

answer  to  an  interrogatory,  that  was  influenced  by  this  in- 
struction, was  the  seventh,  as  to  whether  the  crossing  signal 
was  given  1,000  feet  from  the  crossing,  to  which  the  jury 
answered,  **Not  sufficient  evidence."  This  is  the  same  as  if 
the  interrogatory  had  been  unanswered.  Albany  Land  Co.  v. 
Rickel  (1904),  162  Ind.  222.  It  is  apparent  that  if  the  jury 
had  answered  this  interrogatory  in  either  the  affirmative  or 
negative,  as  it  should  have  been  required  to  do,  this  would 
not  have  required  a  judgment  for  appellant.  The  jury 
might  well  have  determined,  under  all  the  circumstances  of 
the  ease,  considering  the  rate  of  speed,  the  fogginess  of  the 
weather  and  the  character  of  the  crossing,  that  such  a  signal 
was  not  sufficient  to  relieve  appellant  from  the  charge  of  neg- 
ligence. The  error,  if  any,  in  giving  said  instruction  is  not 
reversible.  Numerous  objections  are  raised  to  other  instruc- 
tions given.  We  have  carefully  considered  these  questions 
and  examined  the  authorities  cited  by  appellant,  and  find 
that  the  objections  are  not  sustained  by  the  authorities.  The 
instructions  were  very  full,  comprising  instructions  asked  by 
appellee  and  instructions  asked  by  appellant.  They  fully  in- 
formed the  jury  as  to  their  duties  and  as  to  the  principles 
of  law  involved  in  the  consideration  of  the  cause,  and  it 
would  be  unprofitable  to  take  up  each  question  and  sepa- 
rately discuss  it,  as  many  of  the  objections  urged  have  been 
long  since  settled  against  the  contention  of  appellant  by  the 
decisions  of  this  court  and  the  Supreme  Court. 
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It  is  finally  claimed  that  the  evidence  does  not  support  the 

verdict.     Upon  all  points  on  the  question  of  negligence  the 

evidence  is  conflicting.     There  was  evidence  to  the 

12.  effect  that  the  crossing  of  the  highway  with  the  rail- 
road was  at  an  angle  so  acute  that  at  a  distance  of 
fifty  feet  back  from  the  center  of  the  crossing  the  center  of 
the  highway,  at  a  right  angle  from  the  railroad,  was  only 
eighteen  feet  from  the  center  of  said  railroad.  Six  hundred 
feet  back  from  said  crossing  is  a  bam,  between  the  railroad 
and  the  highway.  The  railroad  and  the  highway  run 
through  a  cut  twelve  feet  deep.  All  the  way  from  said  bam 
to  within  a  very  short  distance  of  said  crossing  the  ground 
between  the  highway  and  the  railroad  is  high.  At  no  point 
from  the  highway,  fifty  feet  from  the  center  of  the  crossing 
back  to  where  said  barn  stands,  can  a  person  see  an  approach- 
ing car  upon  the  track  opposite  or  back  of  him.  Sixty  feet 
from  the  crossing,  on  clear  days,  a  car  can  be  seen  on  the 
track  four  or  five  hundred  feet  to  the  east.  At  twenty-six 
feet  from  the  crossing  a  car  can  be  seen  about  the  same  dis- 
tance. The  car  was  about  three  hundred  feet  away  when 
decedent's  horse  began  to  enter  upon  the  track,  both  were 
proceeding  westward.  The  car  was  nmning  at  fifty  miles 
an  hour  when  the  collision  occurred.  The  horse  was  travel- 
ing three  or  four  miles  an  hour.  Both  decedent  and  the  man 
with  him  commenced  looking  and  listening  for  the  car  when 
they  were  seventy-five  or  one  hundred  feet  from  the  crossing, 
and  continued  to  do  so  until  the  horse  reached  the  track. 
There  was  evidence  that  persons  on  the  car  and  persons  in  the 
vicinity  of  tlie  car  did  not  hear  any  crassing  signal  before 
they  heard  the  alarm  signal,  which  was  given  an  instant  be- 
fore the  collision  occurred.  There  was  no  evidence  that 
the  crossing  signal  was  given  at  the  minimum  statutorj^  dis- 
tance. There  was  evidence  that  it  was  given  1,000  feet  from 
the  crossing,  but  neither  decedent  nor  his  companion  heard 
any  signal  or  knew  that  a  car  was  approaching.     The  atmos- 
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phere  was  foggy  at  the  time,  and  before  the  collision  one 
could  not  see  distinctly  over  one*  hundred  feet. 

In  this  state  of  the  evidence,  we  cannot  say,  as  a  matter 
of  law,  that  appellant  was  not  guilty  of  negligence ;  neither 
.  can  we  say,  as  a  matter  of  law,  that  appellee's  decedent  was 
not  exercising  due  care  and  was  guilty  of  negligence  con- 
tributing to  his  injury,  these  questions  being,  under  the  cir- 
cumstances clearly  questions  of  fact  for  the  determination 
of  the  jury.  Pittsburgh,  etc,  R.  Co,  v.  Lynch  (1909),  43 
Ind.  App.  177.     We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Hadley,  J. — Appellant  has  very  earnestly,  but  cour- 
teously, insisted  that  this  court  should  grant  a  rehearing 
and  write  another  opinion,  setting  out  the  instruc- 

13.  tions  which  were  considered  and  passed  upon,  with- 
out giving  any  extended  discussion  in  support  of  our 
reasons  for  our  decision  thereon.  Appellant  claims  this  as 
a  right,  on  the  theory  that  it  is  entitled  to  have  the  ques- 
tions on  these  instructions  reviewed  by  the  Supreme  Court, 
on  a  petition  to  transfer.  In  this,  however,  appellant  is 
laboring  under  a  misconstruction  of  the  transfer  act.  It 
has  been  held  repeatedly  by  this  court  and  the  Supreme 
Court  that  the  purpose  of  that  act  was  to  maintain  uni- 
formity of  decisions  for  the  benefit  of  the  public,  and  what- 
ever additional  rights  it  granted  to  the  litigant  were  inci- 
dental. United  States  Cc.mcnf  Co,  v.  Cooppr  (1900),  172 
Ind.  599;  Barnett  v.  Brffcr  Fumarf  Co.  (1901),  157  Ind. 
572;  Khin  v.  Nugent  Grarcl  Co.  (1904),  162  Ind.  509; 
Chvclaiuh  efc,  R.  Co.  v.  Van  Nniin  (1909),  44  Ind.  App. 
008. 

In  the  case  last  cited  the  (juestion  here  involved  is  fully 
discussed  and  determined.     As  is  there  said  in  the  affirm- 
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ance  of  a  case,  the  law  does  not  require  us  to  write 

14,    any  opinion  whatever,  and,  as  between  the  litigants, 

our  decisions  are  final,  unless  in  the  interest  of  the 

public  they  should  be  set  aside.    We  have  reexamined  the 

instructions  referred  to,  and  it  seems  so  clear  that  no  avaiU 

able  error  is  presented  thereon  that  we  can  see  no  useful 

purpose  in  setting  them  out  or  discussing  them. 

Petition  for  a  rehearing  is  denied. 


Western  Union  Telegraph  Company  v. 

Klitzke  et  al. 

[No.   6.502.     Filed   October   14,    1909.     Rehearing   denied   March 

11, 1910.1 

1.  Texbqbaphs  and  Telephones. —  Statutes, —  Penalties. —  Com- 
plaint.—Vudev  15783  Burns  1908,  §4178  R.  S.  1881,  providing  that 
telegrapli  companies,  under  penalty,  shall  deliver  all  mensages.  if 
the  addressee  lives  ''within  one  mile  of  the  telegraphic  station  or 
within  the  city  or  town  in  which  such  station  is,"  a  complaint  to 
recover  such  penalty  must  allege  that  such  addressee  lives  within 
one  mile  of  the  defendant's  office,  or  within  the  city  or  town, 
p.  552. 

2.  TELEGB4F1IS  AND  TELEPHONES. —  Contractu. —  Penalties, —  Tele- 
graph companies  may  lawfully  contract  to  deliver  messages  at  a 
greater  distance  from  their  offices  than  those  prescribed  by 
§5783  Burns  1008,  §4178  R.  S.  1S81,  and  for  a  failure  to  deliver 
such  messages  the  statutory  i)enalty  attaches,    p.  553. 

3.  TETj:aRAPns  and  Telephones. — Penalties. — Statutes. — ^The  pen- 
alty provision  of  the  act  of  1885  (Acts  1885,  p.  151.  §3)  applies  to 
the  statute  requiring  certain  messages  to  be  delivered  (§5783 
Burns  1908,  §4178  R.  S.  1881).    p.  553. 

4.  Telkgraphs  and  Telephones.— De/trcrj/  of  Messages. — ^A  tele- 
graph company  cannot  be  compelled  to  deliver  a  message,  into 
the  country,  throe  miles  from  its  office,  unless  it  contracts  to  do  so. 
p.  55.'{. 

From  Lake  Superior  Court;   Havnj  B.  TuthilL  Judge. 

Action  1>y  Louis  Klitzke  and  others  a^iust  the  Western 
TTnion  T('l(*u:raph  Pompany.  Prom  a  judgment  for  plain- 
tiffs, defendant  appeals.     Reversed. 
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Pwkens,  Moores,  Davidson  &  Pickens,  George  H,  Fearons 
and  Virgil  S,  Better,  for  appellant 
Stinson  Bros,,  for  appellees. 

Watson,  J. — ^Appellees,  as  partners  under  the  firm  name 
of  Klitzke  Bros.,  commenced  this  action  against  appellant, 
to  recover  the  statutory  penalty  prescribed  by  §^5780,  5781 
Burns  1908,  Acts  1885,  p.  151,  §§1,  3,  and  for  damages 
which  were  claimed  to  have  grown  out  of  the  failure  of  ap- 
pellant to  deliver  the  following  telegram  sent  by  appellees : 

"Hammond,  Indiana,  January,  1906. 
Miss  Julia  Ludwig, 

Saint  John,  Indiana. 

Will  take  that  milk  at  once,  starting  to-morrow. 
Answer,  our  expense.  Klitzke  Bros.'' 

The  complaint,  in  part,  is  as  follows:  Plaintiffs  further 
aver  that  at  the  time  said  dispatch  was  so  received  by 
defendant  company  at  said  city  of  Hammond,  and  at  the 
time  plaintiffs  so  paid  said  defendant  for  transmitting  said 
dispatch  as  aforesaid,  and  for  three  years  prior  to  said  time. 
Miss  Julia  Ludwig  resided  in  the  country  near  the  town  or 
village  of  Saint  John,  Lake  county.  State  of  Indiana;  that, 
on  account  of  the  nondelivery  of  the  telegram,  these  plain- 
tiffs were  damaged  in  the  sum  of  $25 ;  that,  by  reason  of 
the  delay  and  neglect,  said  defendant  has  violated  its  statu- 
tory duty  and  has  incun*ed  the  statutory  penalty  of  $100, 
and,  by  reason  thereof,  the  plaintiffs  have  been  damaged  in 
the  sum  of  $125,  and  are  entitled  to  recover  the  sum  of 
$125."  To  this  complaint  appellant  filed  its  answer  in  two 
paragraphs:  (1)  A  general  denial,  and  (2)  affirmatively 
alleging  that  the  addressee  lived  more  than  one  mile  from 
the  telegraph  office  at  Saint  John,  and  more  than  one  mile 
from  the  corporate  limits  of  said  town. 

In  reply  to  the  second  paragraph  of  answer  the  appellees 
filed  their  answer  in  general  denial.  Upon  the  trial  a  ver- 
dict for  $109  was  returned  in  favor  of  appellees.    The  court 
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overruled  iq)poll8nt\s  motion  for  a  new  trial,  and  rendered 
judgment  (m  the  verdict,  from  which  judgment  this  appeal 
is  prosecuted. 

The  errors  assigned  are:  (1)  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
The  Lake  Superior  Court  erred  in  overruling  defendant's 
motion  to  instruct  the  jury  to  return  a  verdict  for  defend- 
ant; (3)  The  Lake  Superior  Court  erred  in  overruling  de- 
defendant's  motion  for  a  new  trial. 

Two  of  the  reasons  assigned  for  a  new  trial  are  that  the 
verdict  is  not  sustained  by  sufficient  evidence  and  that  it  is 
contrary  to  law. 

The  complaint  discloses  the  fact  that  the  addressee  of  the 
message,  which  is  the  subject  of  this  controversy,  lived  in  the 
country  outside  of  the  town  of  Saint  John,  where  the  tele- 
graph office  was  located,  which  was  the  terminal  office. 

Section  5783  Burns  1908,  §4178  R.  S.  1881,  is  as  follows: 
**Such  companies  shall  deliver  all  dispatches,  by  a  messenger, 
to  the  persons  to  whom  the  same  are  addressed,  or  to  their 
agents  on  payment  of  any  charges  due  for  the  same:  Pro- 
vided, such  persons  or  agents  reside  within  one  mile  of  the 
telegraphic  station  or  within  the  city  or  town  in  which  such 
station  is." 

The  complaint  does  not  aver  that  the  addressee  lived 

within  one  mile  of  the  telegraph  office  or  the  limits  of  the 

town  of  Saint  John.     It  does  aver,  however,  that  she 

1.  resided  near  the  towTi.  **Near"  is  a  relative  term, 
and  its  precise  import  can  only  be  determined  by  the 
surrounding  facts  and  circumstances  in  the  case  in  which  it 
is  used.  The  averment  therefore  does  not  meet  the  require- 
ments of  the  statute.  Under  the  foregoing  section  it  is  neces- 
sary to  aver  that  the  addressee  lived  within  one  mile  of  the 
telegraph  office,  or  vrithin  the  corporate  limits  of  the  town. 
Reese  v.  Western  Union  Tel,  Co.  (1890),  123  Ind.  294,298, 
299,  7  L.  R.  A.  583;  Moore  v.  Western  Union  Tel  Co,  (1891), 
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87  Ga.  613, 13  S.  E.  639.  The  appellant  sent  the  message  sub- 
ject to  the  terms  on  the  back  thereof,  which  are  as  follows : 

**A11  messages  taken  by  this  company  are  subject 
to  the  following  terms:  ,•  •  •  Messages  will  be  de- 
livered free  within  the  established  free  delivery  limits 
of  the  terminal  office.  For  delivery  at  a  greater  dis- 
tance, a  special  charge  will  be  made  to  cover  the  cost 
of  such  delivery. ' ' 

This  was  a  part  of  the  contract,  and  is  added  to  the  statute, 

before  quoted,  p^'J^eriiing  the  delivery  of  dispatches,  which  is 

incorporated  into  and  made  a  part  of  the  contract. 

2.  There  can  be  no  statutory  penalty  liability  for  failure 
to  deliver  a  message  to  an  addressee  when  he  resides 

beyond  the  limits  prescribed  by  statute,  unless  there  be  a 
special  provision  made  by  the  sender  for  such  delivery. 
Reese  v.  Western  Union  Tel.  Co.,  supra;  Western  Union 
Tel.  Co.  V.  Harvey  (1903),  67  Kan.  729,  74  Pac.  250;  Moore 
V.  Western  Union  Tel.  Co.,  supra. 

That  the  penalty  statute  (§5781,  supra)  is  applicable  to 

the  statutes  of  1852  (§5783,  supra^  has  been  so  declared  by 

the  Supreme  Court  and  this  court,  and  they  must 

3.  necessarily  be  construed  together,  so  that  it  is  unneces- 
sary  further  to  comment  on  this  question.    Reese  v. 

Western  Union  Tel.  Co.,  supra:  Western  Union  Tel.  Co.  v. 
t^efrit  (1906),  38  Ind.  App.  565. 

Upon  the  trial  of  this  cause  it  was  shown  without  contra- 
diction that  the  addressee  lived  three  miles  distant  from  the 
terminal  office  and  the  towm  limits  of  Saint  John,  and 

4.  hence  there  could  be  no  recovery'of  the  statutory  pen- 
alty, since  it  was  not  shown  that  arrangements  had 

been  made  to  pay  the  extra  charflro  for  the  delivery  of  the 
teleprani  the  extra  distance  beyond  the  statutory  limits.  On 
the  contrar>',  it  was  admittc^l  that  no  siu'h  arrangements  had 
been  provided  for.  With  the  views  that  we  have  herein  ex- 
pressed with  r(»f(Tenoo  to  this  f»omp1nint.  it  is  unnecessary 
to  consider  further  errors  assigned. 
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The  judgment  is  reversed,  and  the  cause  is  therefore  re- 
manded to  the  trial  court,  with  instructions  to  sustain  the 
motion  for  a  new  trial  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Indiana  Natural  Gas  and  Oil  Company  v. 

Stewart. 

[No.  0,571.     Filed  January  6,  1010,     Rehearing  denied  March  15. 

1910.] 

1.  Pleading. — Complaint. — Theory. — Changing  of^  on  Appeal. — ^The 
theory  of  a  oouiplaiut  adhered  to  in  the  trial  court  cannot  be 
changed  on  appeal,    p.  556. 

U.  CoNTi^cTs. — (iua  and  Oil. — Breach. — Election, — Complaint. — A 
complaint  for  rentals,  under  a  contract  providing  that  the  plaintiff 
"shall  have,  free  of  expense,  gas.  ♦  ♦  *  to  light  and  heat  the 
dwellings  on  the  premises,  ♦  ♦  ♦  free  of  cost,  within  one  day 
from  this  date,  or  in  lieu  thereof,  the  sum  of  $20  yearly  in  ad- 
vance," need  not  allege  that  the  leased  premises  had  dwellings 
thereon,  the  contract  giving  to  the  plaintiff  an  option  to  talje 
either  the  gas,  or  the  rental,    pp.  556, 560. 

3.  Contracts. — Gas  and  Oil. — Breach. — Complaint, — A  complaint 
for  rentals  under  a  gas  and  oil  contract  for  the  year  ending  Feb- 
ruary 12,  1906,  alleged  to  have  been  demanded  under  a  contract 
executed  February  13,  18S9,  the  contract  providing  that  "a  well 
shall  be  drilled  within  two  years  from  this  date,  or  the  royalty 
[$100,  annually]  paid  to  first  party."  is  sufficient,  where  it  shows 
that  no  well  has  l>een  sunk,  the  date  nf  the  contract  showing  that 
the  first  two  years  have  expired,    p.  567, 

4.  Contracts. — Gas  and  Oil. — Construction^ — A  gas  and  oil  con- 
tract providing  in  clause  one  that  a  well  shall  be  sunk  within 
twelve  montlis,  or  there  shall  be  paid  "a  yearly  rental  of  $30  in 
advance  until  said  well  is  drilled,"  and  in  clause  throe,  that 
"should  gas  be  found,  second  party  agrees  to  pay  to  first  party 
$100,  yearly"  for  each  used  well,  and  In  clause  four,  that  free  gBff 
shall  l»e  furnished  to  the  owner,  "or  in  lieu  thereof,  the  sum  of 
$20  yearly  In  advance,"  and  In  clause  seven,  that  "a  well  shall  be 
drilled  within  two  years  from  this  date,  or  the  royalty  paid  to 
first  party,"  gives  the  royalty  under  clause  throe  only  when  a 
well  is  uyod,  gives  the  royalty  of  $100  yearly,  when  no  well  is 
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sunk  within  two  years,  and  gives  the  rental  of  $30  under  clause 
one  until  a  well  is  sunk,  after  which  clause  one  is  superseded  by 
clause  four,  giving  free  gas,  or  the  rental  of  $20,  yearly,  pp.  557, 
558,561. 

5.  CoNTBACTS. — Construction, — Parts. — €k)ntract8,  where  possible, 
will  be  construed  so  as  to  give  effect  to  all  parts  thereof,    p.  558. 

6.  Contracts. — Operation  of. — '* Within  One  Day  from  this  Date.'' 
— ^The  words  "within  one  day  from  this  date,"  as  used  in  a  gas 
and  oil  contract  providing  that  the  landowner  should  have  gas, 
"free  of  cost,  within  one  day  from  this  date,  or  In  lieu  thereof, 
the  sum  of  $20,  yearly,  in  advance,"  refer  to  the  date  of  the  com- 
pletion of  a  well,  and  not  to  the  date  of  the  contract    p.  559. 

7.  Contracts. — Construction, — Amhiguities. — ^Where  a  contract  Is 
ambiguous,  the  circumstances  will  all  be  considered  as  well  as  the 
construction  placed  thereon  by  the  parties  themselves,  in  deter- 
mining the  true  meaning  thereof,    p.  559. 

8.  Words  and  Phrases. — '^Royalty,'" — Gas  and  OH  Contracts. — 
The  word  "royalty,"  as  used  in  gas  and  oil  contracts,  ordinarily 
imports  a  share  of  the  product  or  profit  resen'ed  by  the  owner 
for  permitting  another  to  use  the  property,    p.  560. 

Prom  Blackford  Circuit  Court ;  Charles  E.  Sturgis,  Judge. 

Action  by  Martha  E.  Stewart  against  the  Indiana  Natural 
Gas  and  Oil  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed, 

W.  O.  Johnson,  Blacklidge  &  Wolf  and  J.  A.  Hindman,  for 
appellant. 

A,  R.  Long  and  L.  F,  Sprague,  for  appellee. 

Myers,  C.  J. — Appellee  brought  this  action  against  the 
appellant  to  recover  rentals  and  royalties  alleged  to  be  due 
on  account  of  a  certain  gas  lease  dated  February  13,  1899. 
That  part  of  the  lease  pertinent  to  the  questions  here  to  be 
considered  reads  as  follows : 

*'(3)  Should  gas  be  found,  second  party  agrees  to 
pay  to  first  party  $100,  yearly,  payable  on  demand,  for 
each  and  every  well  from  which  gas  is  transported  or 
used  off  the  premises,  so  long  as  the  same  is  so  trans- 
ported. 

(4)  First  party  shall  have,  free  of  expense,  gas 
from  the  well  or  wells  to  use,  at  his  own  risk,  to  light 
and  heat  the  dwellings  on  the  premises,  with  pipe  to 
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conduct  the  same  to  said  dwelling,  free  of  cost,  within 
one  day  from  this  date,  or,  in  lieu  thereof,  the  sum  of 
$20,  yearly,  in  advance.    *    *    • 

(7)  Second  party  may,  at  any  time,  reconvey  this 
grant,  and  thereupon  this  instrument  shall  be  null  and 
void.  A  well  shall  be  drilled  within  two  years  from 
this  date,  or  the  royalty  paid  to  first  party. ' ' 

The  complaint  was  in  two  paragraphs:  The  first  was 
based  upon  clause  four  of  the  lease,  and  the  second  w^as  baseil 
upon  clauses  three  and  seven. 

A  demurrer  to  each  of  these  paragraphs  was  overruled, 
and  these  rulings  are  assigned  as  error. 

The  only  objection  urged  against  the  first  paragraph  is 
that  it  does  not  allege  that,  during  the  time  sued  for  in  said 
paragraph,  there  were  dwellings  of  any  kind  or  character  on 
the  premises  leased. 

The  single  criticism  urged  against  this  paragraph  does  not 
call  for  a  construction  of  that  clause  of  the  contract  upon 
which  it  was  based.  It  proceeded  upon  the  theory  that 
clause  four  stipulated  a  rental  which  had  not  been  paid  for 
the  years  ending  Februar^'^  13,  1905  and  1906.  Such  was 
its  theory  in  the  lower  court,  and  this  theory  must  be 

1.  adhered  to  on  appeal.    Studahaker  v.  Faylor  (1908), 
170  Ind.  498;  Conrad  v.  Hansen  (1908),  171  Ind.  43; 

Zeller,  McCleUan  &  Co.  v.  Vinardi  (1908),  42  Ind,  App.  232, 
and  cases  cited.     The  question,  therefore,  is,  Was  it 

2,  necessary  for  the  appellee  to  allege  and  prove  that, 
during  the  time  for  which  cash  rental  was  demanded, 

dwellings  were  maintained  upon  the  leased  premises  ?  Clause 
four  stipulates  that  '* first  party  shall  have,"  under  certain 
conditions,  free  gas  to  light  and  heat  the  dwellings  on  the 
leased  premises,  or,  in  lieu  thereof,  the  sum  of  $20  yearly,  in 
advance.  By  this  paragraph  appellee  sought  to  collect 
money  rental  alleged  to  be  due  under  that  clause  of  the 
contract,  and  not  damages  because  of  appellant's  failure  to 
furnish  gas.  Appellee  had  one  of  two  options — free  gas,  or, 
in  lieu  thereof,  money  rental,  and  the  latter  was  demanded. 
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Whether  there  were  any  buildings  on  the  premises  is  of  little 
importance  to  appellant,  in  cane  money  rental  was  to  be  paid. 
Of  course  appellee  was  not  entitled  to  both  free  gas  and 
money  rental,  and  it  is  alleged  that  appellant  did  not  fur- 
nish the  gas.  While  the  allegations  of  fact  in  this  paragraph 
are  not  without  some  imperfections,  yet  there  is  no  fact 
wholly  omitted  that  Ls  necessary  to  state  a  cause  of  action, 
and  it  was  not,  therefore,  error  to  overrule  the  demurrer  for 
want  of  facts  to  this  paragraph. 

The  second  paragraph  shows  that  appellee,  at  the  time  of 

the  commencement  of  this  action,  and  continuously  since  the 

execution  of  said  lease,  was  the  owTier  of  the  leased 

3.  land ;  that  no  well  or  wells  had  ever  been  drilled  upon 
said  premises,  and  it  does  not  appear  that  the  premises 

had  been  reconveyed.  Appellee  sought  by  this  paragraph  to 
enforce  the  payment  of  $100,  as  royalty  for  the  year  ending 
February  12,  1906.  It  appears  from  a  general  allegation 
that  all  payments  on  account  of  royalty  had  been  paid  up  to 
February  12,  1905.  It  clearly  appears  that  more  than  two 
years  had  elapsed  between  the  making  of  the  lease  and  the 
year  for  which  appellee  sought  to  collect  $100  as  royalty. 
Appellant  had  two  years  in  which  to  drill  a  well ;  but,  under 
the  terms  of  his  contract  with  appellee,  the  $100  a  year 
royalty,  after  that  time,  it  was  bound  to  pay  whether  it  put 
down  a  well  or  not.  This  sum  was  payable  on  demand,  and 
appellee  alleged  that  on  demand  appellant  refused  to  pay 
the  royalty  past  due. 

Appellant  insists  that  under  the  lease  there  is  nothing  due 

to  appellee  for  the  year  ending  February  13,  1906,  because 

under  clause  three  of  the  lease  a  royalty  of  $100  per 

4.  annum  was  to  be  paid  for  each  gas  well  from  which 
gas  was  transported  off  of  the  premises,  and  as  no  well 

or  wells  had  been  drilled,  therefore,  it  follows  that  no  royalty 
was  due  under  the  third  clause  of  the  lease,  nor  was  there 
anything  due  under  the  stipulation  in  the  seventh  clause 
that  **a  well  shall  be  drilled  within  two  years  from  this 
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(late,  or  royalty  paid  to  first  party,"  because,  under  this  pro- 
vision, if  at  the  end  of  the  second  year  no  well  had  been 
drilled,  then  appellant  was  to  pay  royalty  that  would  have 
been  then  due  if  a  well  had  been  put  down,  or,  in  other 
words,  that  it  does  not  mean  that  $100  royalty  each  year 
after  the  second  year  shall  be  paid  if  a  well  is  not  drilled,  for 
it  is  claimed  that  siich  a  construction  of  the  lease  would  de- 
stroy the  first  clause,  which  provides  for  a  well  upon  the 
premises  within  twelve  months  from  the  date  of  the  lease, 
or  thereafter  the  second  party  agrees  tx)  pay  first  party  **a 
yearly  rental  of  $30  in  advance  until  said  well  is  drilled." 
It  is  a  familiar  rule  that  a  contract  should  be 

5.    so  construed  as  to  render  all  its  parts  operative,  if 
it  can  be  done. 

The  questions  raised  affecting  the  sufficiency  of  the  para- 
graph now  under  consideration  seem  to  require  from  us 
some  expression   regarding   the   construction  to  be 

4,  placed  upon  the  lease  in  question.  It  is  evident  from 
clause  four  that  the  gas  to  light  and  heat  the  dwell- 
ings on  said  premises  was  to  come  from  the  proposed  well  or 
wells.  There  is  nothing  in  the  lease  or  facts  shown  in  this 
paragraph  from  which  it  can  be  said  that  the  parties  had  in 
mind  anything  else  at  the  time  of  its  execution.  There 
were  no  wells  on  the  premises,  nor  does  it  appear  that  any 
gas  had  been  found  in  that  vicinity,  nor  that  appellant  was 
then  engaged  in  transporting  gas.  So,  by  this  provision, 
appellee  was  entitled  to  free  gas  for  the  purpose  therein 
mentioned,  or,  in  lieu  thereof,  $20  yearly  in  advance,  but 
neither  of  these  options  was  effective  until  a  well  was  sunk 
on  the  leased  premises.  As  we  have  seen  by  clause  one,  ap- 
pellant was  to  pay  a  yearly  rental  of  $30  in  advance  until  a 
well  was  drilled.  This  latter  provision  was  not  limited  to 
one  or  two  years,  but  was  to  continue  **  until  said  well  is 
drilled."  The  provision  in  clause  one,  with  the  provision  in 
clause  four  to  furnish  gas,  or,  in  lieu  thereof,  to  pay  the  sum 
of  $20  yearly  in  advance,  provides  for  a  rental  before  a  well 
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was  drilled,  and  afterwards  free  gas  or,  in  lieu  thereof,  $20 

yearly  in  advance.    Or,  in  other  words,  after  a  well  was 

drilled  clause  four  was  to  take  the  place  of  clause  one.    The 

words  ** within  one  day  from  this  date"  must  be  con- 

6.  sidered  with  reference  to  the  particular  subject  then 
under  consideration — the  rental  after  gas  was  found 

— and  not  to  the  date  of  the  contract,  for  it  is  conceded  by  all 

that  a  well  could  not  be  put  down  within  one  day  from  the 

date  of  the  contract.     The  rule  is  that  where  a  contract  is 

ambiguous,  the  situation  of  the  parties  and  the  facts 

7.  and  circumstances  may  be  considered  in  determining 
the  actual  intent  and  meaning  of  the  parties,  as  ex- 
pressed by  the  language  used.  The  contract  as  made  is  the 
one  to  be  enforced.  Indxaiia  Nat.  Gas,  etc,  Co.  v.  Hinton 
(1902),  159  Ind.  398;  Merica  v.  Burget  (1905),  36  Ind.  App. 
453,  and  cases  cited ;  Kokomo  Nat.  Oas,  etc.,  Co,  v.  Albright 
(1897),  18  Ind.  App.  151;  Uinta  Tunnel,  etc.,  Co.  v.  Ajax 
Gold  Mining  Co.  (1905),  141  Fed.  563,  73  C.  C.  A.  35.  It 
is  also  true  **that  when  the  terms  of  a  contract  are  of  doubt- 
ful or  ambiguous  meaning,  the  construction  placed  on  same 
by  the  parties,  by  their  conduct  and  acts,  may  be  shown  for 
the  purpose  of  arriving  at  their  true  intention.  The  con- 
struction placed  on  such  a  contract  by  the  parties  is  entitled 
to  great  weight  and  may  be  controlling.  •  •  •  When, 
however,  the  contract  is  free  from  ambiguity  and  its  mean- 
ing is  clear,  such  rule  is  not  applicable."  Ealya  v.  Atkins 
&  Co.  (1901),  157  Ind.  331.  See,  also,  Scott  y.  LaFayette 
Gas  Co.  (1908) ,  42  Ind.  App.  614.  Clause  three  provides  for 
the  payment  of  $100  yearly  for  each  well  from  which  gas  is 
transported  or  used  off  of  the  premises.  In  this  clause  the 
payment  of  $100  is  not  designated  as  rent  or  royalty,  but 
in  clauses  one  and  four  the  payments  there  provided  for  are 
designated  as  ''yearly  rental"  in  the  former,  and  in  the 
latter  free  gas  to  light  and  lieat  the  dwellings  on  the 
premises,  or,  in  lieu  thereof,  the  sum  of  $20  yearly  in  ad- 
vance.    In  neither  of  these  two  clauses  can  it  be  said  that  the 
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parties  intended  the  payments  to  be  made  to  be  understood 
as  a  royalty,  as  that  word  is  commonly  understood  aud  used 
in  contracts  of  the  nature  of  the  one  before  us.  The  word 
**  royalty', '  *  as  used  in  the  seventli  clause,  generally 
8.  has  reference  to  **a  share  of  the  product  or  profit 
reserved  by  the  owner  for  permitting  another  to  use 
the  property.  Webster's  Diet.  Under  the  lease  in  ques- 
tion, the  share  of  the  product  or  the  profit  is  represented  by 
a  yearly  payment  of  $100  **for  each  and  every  well  from 
which  gas  is  transported  or  used  off  of  the  premises,"  so 
that  clauses  three  and  seven  construed  together  gave  to 
appellant  two  years  from  the  date  of  the  contract  in  which 
to  drill  a  well,  or  thereafter,  upon  demand  to  pay  to  appellee 
$100  yearly.  These  two  clauses  have  reference  to  a  subject 
separate  and  apart  from  the  matter  disposed  of  in  clause  one. 
The  parties  to  the  lease,  having  by  their  acts  and  conduct 
given  to  clauses  one  and  four  a  different  construction  from 
that  here  indicated,  should  and  will  be  held  to  the  construc- 
tion which  they  have  placed  upon  them.  The  ruling  on  the 
demurrer  to  the  second  paragraph  was  not  erroneous. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
ruling  is  assigned  as  error.  In  support  of  this  error,  appel- 
lant insists  that  there  was  no  evidence  of  any  dwelling  or 
dwellings  upon  the  premises  during  the  time  covered  by  the 
first  paragraph ;  that  the  decision  of  the  court  was  not  sup- 
ported by  suflBcient  evidence;  that  there  was  no  proof  that 
gas  was  in  or  under  the  premises  to  be  developed  during  the 
year  sued  for  in  the  second  paragraph,  or  that  appellant 
had  not  made  tests  in  good  faith  or  exercised  its  judgment 
that  there  was  no  gas  to  be  developed. 

What  w^e  have  said  wnth  reference  to  the  demurrer  to  the 
first  paragraph  of  the  complaint  is  a  sufficient  answer  to  ap- 
pellant's first  reason  in  support  of  its  motion.    Wc 
2.    are  also  of  the  opinion  that  the  evidence  supports  the 
decision  of  the  court.    While  there  w^as  no  evidence  to 
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the  effect  that  gas  actually  existed  beneath  the  surface 
4.    of  the  premiseB  leased,  or  that  appellant  had  not  made 
teste,  or  had  not  in  good  faith  exercised  its  judgment 
that  there  was  no  gas  to  be  developed  under  the  leased 
premises,  under  the  theory  of  each  paragraph  of  the  com- 
plaint, such  evidence  was  unnecessary  in  order  for  appellee 
to  make  out  her  case. 
Judgment  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Town  of  Remington. 

[No.  6,824.     Filed  November  3,  1909.    Rehearing  denied  March  15, 

1910.] 

1.  Railroads. —  Easements. —  Depots. —  Access  to. —  Injunction. — 
Decree. — A  decree  lu  a  suit  to  enjoin  a  town  from  exercising  any 
rights  over  a  railroad  riprht.  of  way,  providing  that  "neither  party 
shall  erect  any  barriers  Ijetween  Ohio  street  and  Indiana  street  to 
prevent  free  access  to  the  deiM)t  or  streets,"  does  not  prevent  the 
company  from  enclosing  all  parts  of  such  right  of  way  that  are 
not  portions  of  streets,    p.  5(53- 

2.  Railroads. — Depots. — "Free  Access*'  to. — Injunction. — Decree. — 
A  decree  providing  tliat  a  railroad  company  sliall  not  erect  any 
barriers  that  will  prevent  "free  access''  to  its  depot  or  to  the 
streets,  is  not  violated  where  the  enclosures  do  not  interfere  with 
the  streets  which  lead  to  such  depot.    ]).  r^VA, 

3.  Injunction. — Violating  Decree. — Railroads. — Access  to  Depots. 
— Complaint. — A  complaint  alleging  that  in  a  i)rior  suit  defendant 
railroad  c*ompany  was  orderetl  not  to  erect  any  obstruction  which 
would  prevent  free  access  to  its  depot,  and  that  sucli  company  has 
erected  an  enclosure  which  does  prevent  such  access,  is  sufl3cient. 
p.  565. 

4.  Appeal. —  Rehearing. —  Questions  Presentable. —  Questions  not 
presented  In  the  original  brief  cannot  be  entertained  on  a  petition 
for  rehearing,    p.  565. 

5.  Railroads. —  Depots. —  "Free  Access.'' —  Decree. —  A  decree  re- 
quiring a  railroad  company  not  to  obstruct  the  "free  access"  to 
its  depots,  requires  not  only  access,  but  also  tlint  such  access  shall 
not  be  in  any  manner  obstructed,    p.  565. 

Prom  Jasper  Circuit  Court;  Charles  W,  Hanlrjj,  Judge. 
Vol.  45—36 
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Suit  by  the  Town  of  Remington  against  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company.  Prom 
a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

G.  E,  Boss,  for  appellant. 
Jasper  Ouy,  for  appellee. 

Hadley,  C.  J. — This  was  a  suit  brought  by  appellee  against 
appellant  to  restrain  and  enjoin  it  from  fencing  certain  por- 
tions of  its  right  of  way  in  the  town  of  Remington.  It 
appears  that  appellant  originally  owned  a  right  of  way  150 
feet  wide  extending  east  and  west  through  said  town ;  that 
appellant's  tracks  were  laid  and  trains  operated  thereon 
through  the  center  of  said  strip;  that  said  right  of  way 
intersected  Main,  New  York,  Ohio,  Indiana,  Illinois  and 
Kentucky  streets,  which  streets  extended  north  and  south 
through  said  town ;  that  between  Ohio  and  Indiana  streets 
appellant  had  its  depot  and  buildings,  which  were  located 
on  the  south  side  of  appellant's  track  on  said  right  of 
way;  that  between  said  Ohio  and  Indiana  streets  build- 
ings were  erected  facing  said  right  of  way;  that  prior 
to  November  19,  1901,  the  public  had  used  a  portion 
of  said  right  of  way  on  each  side  of  appellant's  tracks 
from  Ohio  street  east  to  the  corporation  limits  in  front  of 
said  buildings ;  that  at  said  last  date  appellee  commenced  to 
improve  portions  of  said  right  of  way  so  used  by  the  public. 
Appellant  brought  suit  to  enjoin  the  improvement  of  said 
streets  and  to  quiet  its  title  to  the  whole  of  said  right  of 
way  as  against  said  town.  Upon  the  hearing  of  said  cause, 
the  court  decreed  that  a  strip  on  the  south  side  of  said  right 
of  way,  forty-seven  feet  in  width  at  Ohio  street  and  forty 
feet  in  width  at  the  east  line  of  Kentucky  street,  known  as 
South  Railroad  street,  and  a  strip  forty  feet  in  width  on  the 
north  side  of  said  right  of  way,  between  Ohio  street  and  the 
eastern  corporation  limits,  and  known  as  North  Railroad 
street,  w^ere  declared  to  be  public  streets,  to  be  used  by  the 
public  and  appellant  mutually  as  streets.     The  court  also 
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decreed  that  the  title  to  all  of  the  remainder  of  said  ri^ht 
of  way  in  said  town,  except  that  portion  thereof  covered  by 
Main,  New  York,  Ohio,  Indiana,  Illinois  and  Kentucky 
streets  at  the  intersections,  should  be  quieted  in  appellant, 
and  appellee  and  all  persons  acting  under  or  through  it  or  by 
its  authority  were  forever  enjoined  and  restrained  from  en- 
tering upon  or  improving  for  a  street  or  highway  for  travel, 
and  from  grading,  hauling  or  depositing  any  stone,  earth, 
gravel,  macadam  or  other  substance  upon  any  part  of  appel- 
lant's said  land,  except  upon  said  street  crossings. 

It  was  further  decreed  that  neither  party  should  erect  any 
barriers  between  Ohio  street  and  Indiana  street  to  prevent 
free  access  to  the  depot  or  streets.  Appellant  proposes  to 
fence  only  that  portion  of  its  said  land  so  decreed  to  belong 
to  it  and  from  which  appellee  and  the  public  were  excluded, 
and  in  which,  by  said  decree,  appellee  and  the  public  were 
adjudged  to  have  no  interest ;  leavin^:  the  streets,  street  in- 
tersections and  depot  approaches  open  for  the  free  use  of  the 
public. 

Appellee's  contention  is  that  the  whole  of  said  right  of  way 
between  Ohio  and  Indiana  streets  was  declared  to  be  open 

to  the  public  as  a  public  street,  by  virtue  of  the  last 
1.     clause  in  said  decree  which  provided :    *  *  Neither  party 

shall  erect  any  barriers  between  Ohio  street  and 
Indiana  street  to  prevent  free  access  to  the  depot 
or  streets."  This  contention  of  appellee  cannot  be  sus- 
tained by  the  language  of  the  decree.  In  the  first  place 
it  is  decreed  that  appellee  and  the  public  have  no  right  or 
interest  in  that  portion  of  the  right  of  way  proposed  to  be 
fenced,  and  there  is  nothing  in  the  language  of  the  clause 
quoted  that  is  inconsistent  with  this  order.  Appellant  does 
not  propose  to  fjence  or  place  any  barriers  in  any  streets  or 
on  any  portion  of  the  right  of  way  declared  to  be  streets. 
The  evidence  shows  that  the  fence,  when  erected,  will  not 
prevent  free  access  to  the  streets  of  said  town  or  to  the  depot 
of  said  company,  although  the  public  will  be  confined,  in 
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^^)ing  to  such  streets  or  depot,  to  the  established  streets  of 
said  town.  This  certainly  comes  within  the  meaning  of  free 
access.  It  is  tnie,  the  fence  will  prevent  the  public  from 
going  at  will  across  the  right  of  way  at  any  point  from  which 
any  one  might  choose  to  reach  the  depot,  but  this  right  the 
public  certainly  lias  no  inherent  authority  to  exercise.  In 
fact,  such  an  exercise  would  be  dangerous  to  the  lives  of  the 
people  of  said  town,  as  well  as  to  the  lives  of  the  traveling 
public. 

The  evidence  shows  that  after  the  proposed  fence  is  con- 
structed a  person  can  pass  from  any  point  on  South  Railroad 
street  along  it  to  any  of  the  intersecting  streets  or 

2.  to  appellant's  depot,  and  from  any  point  on  North 
Railroad  street  along  said  street  to  any  intersecting 
street,  and  along  said  intersecting  street  to  South  Railroad 
street,  thence  along  said  South  Railroad  street  to  any  inter- 
secting street  or  to  appellant's  depot.  This  certainly  meets 
the  requirement  of  **free  access"  thereto. 

The  position  of  appellee  in  this  case  is  wholly  inconsistent 
with  its  position  in  the  case  of  Pittsburgh,  etc.,  B.  Co.  v. 
Tai)er  (1907),  168  Ind.  419,  where  it  sought  to  levy  assess- 
ments on  this  very  ground  that  appellant  proposes  to  fence, 
to  pay  for  the  improvement  of  the  street  established  in  the 
action  upon  which  this  case  rests,  wherein  it  was  contended 
that  said  ground  was  the  private  property  of  appellant. 
Certainly  if  it  all  was  a  portion  of  the  street,  it  was  not 
subject  to  assessment  for  the  improvement  thereof.  The 
Supreme  Court  in  that  case  held  that  said  ground  was  the 
property  of  appellant  and  subject  to  assessment.  The  appel- 
lant unquestionably  has  the  right  to  fence  its  right  of  way, 
so  long  as  it  does  not  erect  barriers  in  any  of  the  streets  of 
the  town,  as  legally  established,  and  so  long  as  such  barriers 
do  not  prevent  free  access  of  the  streets  of  said  town  and  its 
depot  along  the  established  streets. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 
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On  Petition  for  Rehearing. 

Hadley,  J. — It  is  urged  in  the  petition  for  a  rehearing 

that  we  did  not  pass  upon  the  question  raised  as  to  the 

sufficiency  of  the  comphiint.    We  have  considered  the 

3.  complaint,  and  find  that,  while  it  seeks  to  show  that 
an  easement  to  pass  indiscriminately  over  the  right  of 

way  between  Ohio  and  Tndiana  streets  by  setting  out  that 
portion  of  the  decree  set  out  and  construed  in  the  former 
opinion,  and  while  imder  our  construction  of  that  decree  an 
easement  to  pass  indiscriminately  over  the  right  of  way  is 
not  given,  it  does  arrant  free  access  to  the  depot  and  streets 
as  defined  in  that  opinion.  The  complaint  does  aver  that 
the  fence  or  barrier  that  appellant  threatens  to  erect  will 
prevent  such  free  access,  and,  by  so  doing,  will  commit  great 
and  lasting  injury  to  appellee  that  cannot  be  compensated 
in  damages.  In  our  opinion  this,  with  the  other  averments, 
states  a  good  cause  of  action.  The  demurrer  was  properly 
overruled. 

Appellee  also  contends  that  if  the  fence  is  constructed  as 

proposed  it  would  completely  destroy  appellee's  ways  to  the 

depot  from  the  south,  and  prevent  the  loading  and 

4.  unloading  of  freight  at  the  depot.  No  such  suggestion 
was  made  in  the  original  brief,  and  there  is  no  evi- 
dence in  the  record  that  shows  this  state  of  facts.    We 

5.  do  not  hold  that  appellant  may  so  build  its  fence  as  to 
present  such  a  condition,  as  this  would  be  the  preven- 
tion of  ' '  free  access. ' '    There  must  not  only  be  *  *  access, ' '  but 
it  must  be  ''free,"  as  defined  in  the  original  opinion. 

Appellee  also  seeks  to  inject  into  the  decree  of  1901  certain 
mutual  understandings  and  agreements  in  parol.  There  is 
no  averment  in  the  pleadings  to  warrant  this. 

The  petition  for  a  rehearing  is  overruled. 
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Roberts,  Administratrix,  v.  Dimmett  et  al. 

[No.  6,787.    Filed  October  29.  1909.    Rehearing  denied  January  5, 
1910.    Transfer  denied  March  15,  1910.] 

1.  ExECUTOBS  AND  Administbators. — Final  Reports, — Exceptions, 
— Special  Findings. — Venire  de  lYoro.-^Where  exceptions  are  filed 
to  certain  items  of  an  administratrix's  final  report,  special  find- 
ings covering  only  such  items  are  sufiicient,  and  a  motion  for  a 
venire  de  novo  on  the  ground  that  they  do  not  cover  the  whole 
report,  should  be  overruled,    p.  568. 

2.  Appeal. — New  Trial. — Evidence  Not  in  Record. — ^Where  the 
record  on  appeal  does  not  contain  the  evidence,  a  specification  in 
the  motion  for  a  new  trial  that  the  evidence  does  not  sustain,  the 
special  findings,  cannot  be  considered,    p.  569. 

3.  Trial. — Conclusions  of  Lair. — Exceptions, — ^Exceptions  to  con- 
clusions of  law  admit  the  correctness  of  the  special  findings, 
p.  569. 

4.  Descent  and  Distribution. — Childless  Widow, — Statutes,— 
Under  §2927  Bums  1008,  §2405  R.  S.  1881,  providing  that  after 
the  payment  of  debts,  legacies  and  expenses  of  administration,  a 
decedent's  estate  shall  be  distributed  to  his  legal  heirs,  and  §3018 
Burns  1908,  Acts  1889,  p.  131,  §1,  providing  that  one-third  of  the 
personal  property  of  an  intestate,  w^here  there  are  two  or  more 
children  surviving,  shall  descend  to  the  widow,  and  if  but  one 
child,  one-half  shall  descend  to  each,  such  widow  takes  such  part 
only  after  the  payment  of  debts,    pp.  569, 570. 

5.  Executors  and  Administrators. — Debts. — From  What  Property 
Payable. — The  debts  of  a  decedent  constitute  a  primary  charge 
against  his  personal  property,    p.  570. 

G.  Descent  and  Distribution. — Widows. — Election, — Wills. — Pre- 
sumptions.— A  widow  may  elect  not  to  talce  under  her  husband's 
will,  and  the  presumption  is  that  the  law  does  not  discriminate 
between  the  widow  of  a  testate  and  of  an  intestate  husband, 
p.  570. 

Prom  Warrick  Circuit  Court ;  Boscoe  Kiper,  Judge. 

Pinal  report  by  Matilda  Roberts,  sa  administratrix  of  the 
estate  of  Monroe  Roberts,  deceased,  to  which  William  Dim- 
mett and  others  except.  Prom  a  judgment  for  the  ex- 
ceptors, the  administratrix  appeals.    Afirmed. 

Thomas  W,  Liiidsey,  for  appellant. 
S.  B,  Hatfield,  W.  8.  Hatfield  and  F.  H.  Hatfield,  for  ap- 
pellees. 
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ClOMSTOCK,  J. — On  June  5,  3907,  appellant  as  administra- 
trix of  the  estate  of  Monroe  Roberts,  deceased,  filed  in  the 
Warrick  Circuit  Court  her  final  settlement  report,  in  which 
she  set  out  her  various  acts  in  the  course  of  administration, 
the  amount  of  money  she  received  in  her  trust  capacity  and 
the  amount  expended.  On  June  7  appellees  filed  exceptions 
and  objections  to  various  credits  claimed  in  the  final  report 
as  follows :  To  credit  number  one,  wherein  said  administra- 
trix paid  to  herself,  as  widow,  the  sum  of  $457.09,  being  one- 
third  of  decedent's  personal  property,  which  amount  was 
excessive,  she  being  entitled  as  such  widow  to  only  one-third 
of  the  personal  property  after  paying  her  statutory  allow- 
ance of  $500  and  the  debts  of  said  estate,  that  is,  one-third  of 
the  part  remaining  after  the  payment  of  said  debts  and  her 
said  statutory  allowance;  to  credit  number  6,  wherein  said 
administratrix  paid  to  herself  $54  for  services  rendered, 
which  sum  was  excessive;  to  cretiit  number  seven,  wherein 
the  administratrix  paid  to  herself  the  sum  of  $26  for  ex- 
penses incurred,  which  sum  was  excessive,  and  not  having 
been  actually  incurred ;  to  credit  number  eight,  wherein  said 
administratrix  paid  herself  the  sum  of  $84.40  for  services 
rendered,  which  sum  was  excessive;  and  in  credit  number 
five  objection  is  made  to  any  money  paid  to  or  for  Ora 
Roberts  or  Euphratus  A.  Roberts,  for  the  reason  that  the 
judgment  of  the  court  and  verdict  of  the  jury  heretofore 
rendered  and  returned  herein  show  that  during  the  lifetime 
of  Monroe  Roberts  they  received  from  him  more  than  their 
full  shares  of  his  estate. 

The  court,  at  the  request  of  the  administratrix,  made  a 
special  finding  of  facts  and  stated  conclusions  of  law  thereon. 
The  special  findings  show,  in  substance,  that  ou  December  2, 
1905,  Monroe  Roberts  died  intestate  in  Warrick  county,  In- 
diana, leaving  as  his  only  heirs  at  law  Matilda  Roberts,  a 
childless  third  wife,  his  children,  and  his  grandchildren.  On 
December  5,  1905,  said  Matilda  Roberts  was  appointed  ad- 
ministratrix and  she  qualified  and  entered  upon  tlKi  duties  of 
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administering  the  estate.  The  services  of  said  administra- 
trix and  expenses  incurred  by  her  in  the  administration  of 
said  estate  were  necessary,  and  were  reasonably  worth  the 
sum  of  $125,  the  amount  claimed  in  the  report  being  $164.40. 
During  the  lifetime  of  said  Monroe  Roberts  he  advanced  to 
his  following  named  children  the  following  amounts:  To 
Euphratus  A.  Roberts  the  sum  of  $1,242;  to  James  W. 
Roberts,  father  of  Ora  Roberts,  $980 ;  to  Mary  Austill,  $500 : 
to  Amanda  Dimmett,  $400;  to  Francis  Dimmett,  mother  of 
Ada  Williams,  Benjamin  Dimmett,  Ernest  Dimmett  and  Nita 
Dimmett,  $600. 

As  conclusions  of  law  the  court  stated  (1)  that  said  admin- 
istratrix shall  be  allowed  the  sum  of  $125  for  her  services  and 
expenditures  in  the  administration  of  her  decedent's  estate; 
(2)  that  said  Matilda  Roberts,  as  the  widow  of  Monroe 
Roberts,  is  entitled  to  one-third  of  the  surplus  of  said  estate 
remaining  in  the  hands  of  said  administratrix  after  the  pay- 
ment of  the  debts  and  liabilities  of  said  estate;  (3)  that  the 
advancements  found  to  have  been  made  by  said  decedent 
sliould  be  taken  into  consideration  by  said  administratrix  in 
distributing  to  each  of  said  heirs  the  amounts  due  them  from 
said  estate.  To  each  of  said  conclusions  of  law  appellant  ex- 
eepted. 

Appellant  assigns  as  errors  the  overruling  of  her  motions 
for  a  venire  de  novo  and  for  a  new  trial,  and  that  the  court 
erred  in  its  conclusions  of  law  numbered  one,  two  and  three. 

The  issues  were  formed  on  the  report  and  exceptions 
thereto. 

In  support  of  the  motion  for  a  venire  de  novo,  it  is  claimed 
that  the  special  findings  are  so  defective,  uncertain  and  am- 
biguous that  no  judgment  can  be  rendered  thereon. 

1.     and  that  th(\v  do  not  disclose  the  amount  of  money  to 

be  paid  on  the  debts  of  the  decedent,  nor  the  amount 

of  money  to  be  paid  to  the  widow^     It  was  not  necessary  to 

set  out  in  the  special  findings  the  various  items  of  the  report. 

The  special  findings  pertain  to  the  issues  raised  by  the  exeep- 
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tion«.  The  (toiiclusions  oi'  law  are  suflfk^mntly  explicit  for  a 
judgment  on  the  issues.  The  motion  for  a  venire  de  novo 
was  therefore  properly  overruled. 

The  motion  for  a  new  trial,  questioning  the  sufficiency  of 
the  evidence  to  sustain  the  special  findings,  could  only 

2.  be  considered  upon  a  review  of  the  evidence  in  the 
case,  which  is  not  attempted  to  be  made  a  part  of  the 

record. 

The  exceptions  to  the  conclusions  of  law  and  to  each 

3.  of  them  admit  the  correctness  of  the  facts  found,  and 
the  conclusions  are  siipported  by  said  findings. 

The  only  controverted  question  of  consequence  is,  What 
portion  of  the  estate  is  appellant,  a  childless  third  wife,  en- 
titled to  under  the  statute  ?     It  is  the  claim  of  appel- 

4.  lant  that  she  is  entitled  to  receive  one-third  of  the 
total  amount  of  personal  property  before  the  payment 

of  any  debts  of  the  estate  or  expenses  or  her  absolute  claim  of 
$500.  We  think  this  claim  cannot  be  allowed.  Section  2927 
Bums  1908,  §2405  R.  S.  1881,  provides  that  **when  the  de- 
ceased shall  have  died  intestate,  the  surplus  of  his  estate 
remaining  in  the  hands  of  the  executor  or  administrator, 
after  the  payment  of  debts  and  expenses  of  administration 
(and  in  case  the  deceased  died  testate,  after  the  payment  of 
legacies  also),  shall  be  distributed  to  the  legal  heirs  of  the 
deceased  according  to  the  laws  of  this  State  in  force  at  the 
time  of  his  death, ' '  etc.  Section  3018  Burns  1908,  Acts  1899, 
p.  131,  §1,  provides  '*that  if  a  man  die  intestate,  leaving  a 
widow  and  child,  or  children,  not  exceeding  two,  the  personal 
property  of  such  intestate  shall  be  equally  divided  among  the 
widow  and  children,  the  widow  taking  an  equal  share  with 
one  child,  but  if  the  number  of  children  exceed  two,  the 
widow's  share  shall  not  be  reduced  below  one- third  of  the 
whole."  Under  this  section  the  share  of  the  widow  where 
she  is  left  with  two  or  more  children  cannot  be  reduced 
below  one-third  of  the  whole  of  the  personal  estate.  If  she 
is  left  with  one  or  with  two  children  she  is  entitled  to  an 
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equal  share  with  one  child.     In  connection  with  §2927,  supra, 

this  must  be  held  to  mean  that  the  estate  distributed  is  the 

residue  after  the  payment  of  debts.     It  is  only  upon  this 

construction   that   the   widow   and   child   can   share 

5.  equally,  the  personal  property  being  primarily  the 
fund  out  of  which  the  debts  of  the  estate  are  to  be 

paid.  This  construction  has  been  recognized  in  the  case  of 
Ruch  V.  Biery  (1887),  110  Ind.  444,  450.  See,  also,  Shaffer 
V.  Richardson  (1866),  27  Ind.  122. 

When  the  number  of  children  does  not  exceed  two,  the 
widow  shares  equally  with  each  in  the  personal  estate  after 

payment  of  the  debts.     In  such  case,  if  the  widow 
4.    should  receive  one-third  of  the  whole  of  the  personal 

estate  free  from  debts  the  equality  of  the  distribution 
would  be  destroyed,  for  a  child  is  given  its  share  of  the  estate 
subject  to  the  debts  of  its  ancestor.  Section  3025  Burns 
1908,  Acts  1891,  p.  404,  gives  to  the  widow  of  a  man  who 
dies  testate,  one-third  of  his  personal  estate,  subject  to  its 
proportion  of  the  debts  of  the  decedent,  making  the  interest 
of  the  widow  in  the  personal  estate  of  one  who  dies  testate 
the  same  as  the  widow  of  one  who  dies  intestate,  except 
where  there  are  surviving  children. 
The  widow  of  one  who  dies  testate  may  elect  to  take  under 

the  will  or  under  the  statute,  but  it  will  not  be  pre- 

6.  sumed  that  the  law  intended  to  discriminate  between 
the  widow  of  a  man  dying  testate  and  one  dying  in- 
testate. 

By  the  conclusions  of  law  certain  credits  claimed  by  the 
administratrix's  final  report  objected  to  by  appellees  are 
disallowed,  and  by  the  judgment  of  the  court  it  is 
4.     properly  ordered  that  the  administratrix  pay  to  the 
commissioner  the  sum  of  $321.80,  money  received  from 
him  as  shown  by  said  report  and  to  which  she  was  not  en- 
titled, and  amend  her  report  in  accordance  with  the  special 
findings.    Under  the  conclusions  of  law  and  the  judgment, 
appellant  was  entitled  only  to  one-third  of  the  personal  estate 
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remaining  after  payment  of  debts  and  the  $500  allowed  the 
widow  by  statute.     This,  the  judgment  of  the  trial  court 
awards  her. 
Judgment  affirmed. 


Bailey,  Administrator,  v.  Wilson. 

I  No.  7,350.     Filed  March  16,  1010.] 

Executors  and  Administbators. — Claims  Against, — Complaint. — 
Sufficiency  of. — A  claim  against  a  decedent's  estate,  containing  a 
definite  statement  of  the  liability,  the  amount  thereof,  and  facts 
sufficient  to  bar  another  claim  therefor,  is  sufficient  Bailey  v. 
MiUer,  ante,  475,  followed. 

Prom  Probate  Court  of  Marion  County;  Frank  B.  Boss, 
Judge. 

Action  by  Sylvester  F.  "Wilson  against  Andrew  J.  Bailey, 
as  administrator  of  the  estate  of  Jehu  IMiller,  deceased. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
versed. 

Newton  M,  Taylor,  for  appellant. 

Schuyler  A.  Haas  and  Elias  D,  Salsbury,  for  appellee. 

COMSTOCK,  J. — Appellee  filed  his  amended  complaint  in 
this  cause  against  appellant  who  is  the  administrator  of  the 
estate  of  Jehu  Miller,  deceased,  for  breach  of  contract  aris- 
ing out  of  the  sale  of  the  right  to  use  in  Lucas  county,  Ohio, 
a  certain  patent  for  the  construction  of  cisterns.  This  con- 
tract was  executed  by  decedent  and  the  plaintiff,  on  August 
18,  1905. 

A  demurrer  for  want  of  facts  wa«  overruled  to  the  com- 
plaint and  an  exception  taken.  Defendant  stood  upon  the 
general  denial  which  the  law  puts  in  as  to  claims  against 
estates.  The  cause  was  submitted  to  a  jury  for  trial,  which 
resulted  in  a  verdict  against  defendant  for  $500.  Defend- 
ant's motion  for  n  new  trial  was  overruled  and  an  exception 
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taken.  Plaintiff  filed  a  remittitur  for  all  except  $350,  and 
judgment  was  rendered  for  that  amount. 

The  first  and  second  specifications  of  error  challenge  the 
sufficiency  of  the  complaint,  and  the  third,  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

It  is  urged  in  behalf  of  appellee  that,  for  various  reasons, 
no  question  is  presented  as  to  the  sufficiency  of  the  complaint 
or  the  overruling  of  appellant's  demurrer  thereto,  but,  with- 
out considering  this  point,  we  have  read  the  complaint  and 
find  that  it  contains  a  definite  statement  of  appellee's  claim, 
the  amount  thereof,  and  enough  to  bar  another  action  there- 
for, and  that,  as  a  statement  of  a  claim  against  an  estate,  it 
is  sufficient.  King  v.  Snedeker  (1894),  137  Ini  503 ;  Miller 
V.  Eldridge  (1891),  126  Ind.  461;  Hileman  v.  Hikmn 
(1882),  85  Ind.  1;  Christian  v.  HighlaJids  (1903),  32  Ind. 
App.  104.  In  the  case  of  Bailey  v.  Miller  (1910),  ante,  475, 
the  sufficiency  of  the  complaint  was  not  passed  upon,  but 
substantially  the  same  questions  upon  the  merits  of  the  con- 
troversy were  decided  which  are  sought  to  be  presented  in 
this  appeal ;  and  upon  the  authority  of  that  case  the  judg- 
ment is  reveraed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 


BiGGS  V.  School  City  of  Mount  Vernon. 

[No.  6,912.    Filed  December  14,  1900.     Rehearing  denied  February 
15,  1910.     Transfer  denied  March  liX  1910.] 

1.  Appeal —  Affirmance. —  Weighing  Eridrtire. —  The  Appellate 
Court  will  not  weiech  conflicting:  evidence,  nor  consider  any  testi- 
mony excei)t  that  which  sustains  the  wrdict.    p.  .^74. 

2.  Schools. —  Teacher. —  Implied  Qiutliffratlonj*. —  CanJraet^.—  X 
school  toach«*r  in  acce|)tlng  om]»loyniont  impliedl.v  agrees  that  bo 
has  the  requisite  Icnowledge  to  teach  the  prescribed  branches,  an<l 
ttiat  he  has  the  ability,  in  a  reasonable  doprree.  to  impart  tlmt 
know  Icdi^e  to  pupils,     p.  575. 

S(  nooi.s. — TeaohcTH. —  ^'Incompetent.** —  Discharge. —  Justified 
iidtf. — A  scliool  board  is  justified  in  discharging  a  school  teacher 
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wJio  i8  unabJe  to  maintain  discipline  in  bis  school,  such  teacher 
being  "incompetent."    p.  575. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexan- 
der Gilchrist,  Judge. 

Action  by  Joseph  Biggs  against  the  School  City  of  Mount 
Vernon.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Ulric  Z.  Wiley,  for  appellant. 

Spencer  cfc  Brill  and  Frank  II.  Hatfield,  for  appellee. 

COMSTOCK,  J. — Appellant,  plaintiff  below,  commenced  this 
action  in  the  Posey  Circuit  Court  against  appellee,  to  recover 
damages  for  the  alleged  breach  of  a  written  contract  of  em- 
ployment, and  his  discharge  without  cause. 

Upon  proper  application  the  cause  was  venued  to  the  court 
below,  where  an  amended  complaint  was  filed.  To  this  com- 
plaint the  appellee  answered  in  three  paragraphs:  (1) 
Justification;  (2)  payment;  (3)  general  denial.  Upon  the 
issues  thus  formed  the  cause  was  tried  by  the  court.  There 
was  a  general  finding  in  favor  of  appellee,  and,  over  a  motion 
for  a  new  trial,  judgment  was  rendered  thereon. 

We  quote  from  appellant's  brief:  **In  this  case,  as  the 
record  comes  to  the  court,  the  only  available  question  is  pre- 
sented by  appellant's  motion  for  a  new  trial,  based  solely 
upon  the  insufficiency  of  the  evidence  to  support  the  finding, 
and  that  the  fmding  is  contrary  to  law."  It  appears  from 
the  allegations  of  the  amended  complaint  that  appellant  en- 
tered into  a  written  contract  with  ap[)ellee,  through  its 
agents,  to  teach  the  students  and  assume  all  the  duties  incum- 
bent upon  a  principal  teacher  in  the  colored  school  in  the 
city  of  Mount  Vernon,  for  and  during  the  school  year  begin- 
ning September  12,  1904;  that  for  such  s(^rvi(jes  he  was  to 
receive  the  sum  of  $60  per  month.  The  coiitrac't  is  copied 
into  said  complaint,  and  contains,  anions^  other  things,  the 
agreement  on  the  part  of  appellant 

** faithfully,  zealously  and  impartially  to  perform  all 
the  duties  as  such  teacher,  and  to  make  all  reports  re- 
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taken.    Plaintiff  filed  a  remittitur  for  all  except  $350,  and 
judgment  was  rendered  for  that  amount. 

The  first  and  second  specifications  of  error  challenge  the 
sufficiency  of  the  complaint,  and  the  third,  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

It  is  urged  in  behalf  of  appellee  that,  for  various  reaaons^ 
no  question  is  presented  as  to  the  sufficiency  of  the  complaint 
or  the  overruling  of  appellant's  demurrer  thereto,  but,  with- 
out considering  this  point,  we  have  read  the  complaint  and 
find  that  it  contains  a  definite  statement  of  appellee's  claim, 
the  amount  thereof,  and  enough  to  bar  another  action  there- 
for, and  that,  as  a  statement  of  a  claim  against  an  estate,  it 
is  sufficient.  King  v.  Snedeker  (1894),  137  Ind.  503 ;  MUler 
V.  Eldridge  (1891),  126  Ind.  461;  Hileman  v.  Hileman 
(1882),  85  Ind.  1;  Christian  v.  Highlands  (1903),  32  Ind. 
App.  104.  In  the  case  of  Bailey  v.  Miller  (1910),  ante,  475, 
the  sufficiency  of  the  complaint  was  not  passed  upon,  but 
substantially  the  same  questions  upon  the  merits  of  the  con- 
troversy were  decided  which  are  sought  to  be  presented  in 
this  appeal ;  and  upon  the  authority  of  that  case  the  judg- 
ment is  revereed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 


Biggs  v.  School  City  of  Mount  Vernon. 

[No.  6,912.    Filed  December  14,  1009.     Rehearing  denied  February 
15,  1910.     Transfer  denicnl  March  IG,  1910.] 

1.  Appeal —  Affirmance. —  Weighing  ErhUnce, —  The  Appellate 
Court  will  not  weicjii  conflicting  evidence,  nor  consider  any  testi- 
mony excef>t  that  which  sustains  the  v^M'dfct.    p.  r>74. 

2.  Schools. —  Toacher. —  Implied  QiuiliflrationJt. —  Contracts, —  A 
sciiool  tea<'lhT  in  accepting  employment  inii)iiedly  agrees  that  lio 
has  tlie  requisite  knowledge  to  teach  tlie  prescribed  branches,  an<l 
that  h(»  has  the  ability,  in  n  reasonable  degree,  to  impart  that 
know icdtre  to  pni)ils.     p.  575. 

:j.     ^I'liooi.H.-Tearhcrs. —  "Incompetent.** —  Discharge. —  Justifico 
Hon. — A  Hcliool  b(»ard  Is  justified  in  discharging  a  school  teadior 
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who  is  unable  to  maintain  discipline  in  his  school,  such  teacher 
being  "incompetent."    p.  575. 

Prom  Superior  Court  of  Vanderburgh  County;  Alexan- 
der Gilchrist y  Judge. 

Action  by  Joseph  Biggs  against  the  School  City  of  Mount 
Vernon.  Prom  a  judgment  for  defendant,  plaintiflf  appeals. 
Affirmed. 

Ulric  Z.  Wiley,  for  appellant. 

Spencer  &  Brill  and  Frank  il,  Hatfield,  for  appellee. 

COMSTOCK,  J. — Appellant,  plaintiff  below,  commenced  this 
action  in  the  Posey  Circuit  Court  against  appellee,  to  recover 
damages  for  the  alleged  breach  of  a  written  contract  of  em- 
ployment, and  his  discharge  without  cause. 

Upon  proper  application  the  cause  was  venued  to  the  court 
below,  where  an  amended  complaint  was  filed.  To  this  com- 
plaint the  appellee  answered  in  three  paragraphs:  (1) 
Justification;  (2)  payment;  (3)  general  denial.  Upon  the 
issues  thus  formed  the  cause  was  tried  by  the  court.  There 
was  a  general  finding  in  favor  of  appellee,  and,  over  a  motion 
for  a  new  trial,  judgment  was  rendered  thereon. 

We  quote  from  appellant's  brief:  *'In  this  case,  as  the 
record  comes  to  the  court,  the  only  available  question  is  pre- 
sented by  appellant's  motion  for  a  new  trial,  based  solely 
upon  the  insufficiency  of  the  evidence  to  support  the  finding, 
and  that  the  finding  is  contrary  to  law.''  It  appears  from 
the  allegations  of  the  amended  complaint  that  appellant  en- 
tered into  a  written  contract  with  appellee,  through  its 
agents,  to  teach  the  students  and  assume  all  the  duties  incum- 
bent upon  a  principal  teacher  in  the  colored  school  in  the 
city  of  Mount  Vernon,  for  and  during  the  school  year  begin- 
ning September  12,  1904 ;  that  for  such  sei'viccs  he  was  to 
receive  the  sum  of  $60  per  month.  The  ('(nitract  is  copied 
into  said  complaint,  and  contains,  anions^  other  things,  the 
agreement  on  the  part  of  appellant 

"faithfully,  zealously  and  impartially  to  perform  all 
the  duties  as  such  teacher,  and  to  make  all  ropor+s  ro- 
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quired  by  the  school  board,  superintendent  or  school 
law,  and  to  conform  to  all  the  rules  and  regulations  of 
said  board  and  superintendent,  and  faithfully  and  im- 
partially to  enforce  them  among  the  pupils." 

Said  contract  further  provides : 

^'In  case  said  teacher  shall  be  discharged  from  said 
school  by  said  board  for  incompetency,  cruelty,  gross 
immorality,  neglect  of  business,  or  a  violation  of  any 
of  the  stipulations  of  this  contract,  •  •  •  he  shall 
not  be  entitled  to  any  compensation  after  notice  of  dis- 
missal," etc. 

It  is  further  alleged  that  appellant  entered  upon  the  dis- 
charge of  his  duties  imder  said  contract,  and  continued  so  to 
discharge  them  until  November  23,  1904,  when  he  received  a 
notice  in  writing  from  appellee  that  the  contract  should  ter- 
minate on  that  day,  and  that  on  said  day,  without  cause  or 
fault  on  the  part  of  appellant,  appellee  discharged  him  as  the 
principal  teacher  of  said  school;  that  by  said  discharge  he 
was  left  ^vithout  employment  as  a  teacher,  which  was  his 
usual  employment,  and  the  one  for  which  he  had  fitted  him- 
self;  that  he  was  unable  to  secure  other  employment;  that 
said  discharge  was  a  serious  attack  upon  his  character  and 
reputation,  and  on  his  competency  as  a  teacher,  and  that  by 
reason  thereof  he  was  compelled  to  leave  the  city  of  ]\Iount 
Vernon  and  to  seek  employment  elsewhere,  to  his  damage, 
etc. 

The  decisions  holding  that  an  appellate  court  will  not 
weigh  the  evidence  or  reverse  a  cause  on  conflicting  evidence, 

or  consider  any  testimony  except  that  which  sustains 
1.     the  verdict  or  finding,  are  without  number,  therefore 

we  cite  none.  In  this  case  the  evidence  is  conflicting. 
The  learned  trial  court  might  have  concluded  that  from  the 
educational  advantages  which  the  evidence  showed  appellant 
had  enjoyed,  and  from  his  experience  as  a  teacher,  he  was 
fairly  well  equipped  so  far  as  mere  knowledge  of  the  text- 
books was  required,  although  there  was  evidence  showing 
that  he  was  di-ficiont  in  some  of  the  branches  that  he  at- 
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tempted  to  teacli,  and  plainly  lacking  in  ability  to  impart  the 
knowledge  that  he  possessed. 

A  teacher  in  accepting  employment  impliedly  agrees  that 

he  has  the  knowledge  necessary  to  enable  him  to  teach  the 

branches  that  are  to  be  taught,  and  that  he  has  the 

2.  capacity,  in  a  reasonable  degree,  to  impart  that  knowl- 
edge   to   others.      City   of    Crawfordsville   v.    Hays 

(1873),  42  Ind.  200. 

There  is  evidence,  uncontradicted,  showing  that  appellant 

was  wanting  in  practical  efl5ciency  and  discipline.    Within  a 

few  days  after  he  began  his  work  he  had  trouble  with 

3.  various  of  his  pupils,  which  trouble  continued  to  the 
end  of  his  service.     This  trouble  was  so  serious  as  to 

interfere  with  the  work  of  the  school.  One  witness  testified: 
"The  disturbance  in  the  room  was  general;  the  pupils  doing 
whatever  they  pleased.  *  *  *  I  went  in  once  or  twice, 
and  their  conduct  was  something  furious."  Appellant,  in 
effect,  admitted  his  inability  to  maintain  order.  Upon  one 
occasion  he  threatened  to  call  the  police.  Under  his  prede- 
cessor and  under  his  successor  the  untoward  conditions  which 
resulted  in  the  dismissal  of  appellant  did  not  exist.  **  In- 
competency," as  employed  in  the  contract,  is  a  relative  term, 
denoting  a  want  of  the  requisite  qualifications  for  perform- 
ing a  given  act  or  service.  Appellant  failed  where  others, 
under  like  conditions,  succeeded;  whether  from  lack  of 
scholastic  attainments,  or  want  of  physical  and  mental  qual- 
ities which  sometimes  ** strike  terror"  if  they  do  not  ** in- 
spire respect, "  is  immaterial.  It  does  not  appear  that  he  was 
guilty  of  cruelty  or  immorality,  but  the  fact  remains  that  he 
failed  in  the  orderly  conduct  of  the  school,  and  had  ceased  to 
be  useful  in  his  office.  The  trustees  wanted  a  return  in  the 
way  of  useful  service  for  the  public  money,  which  they  felt 
they  were  not  getting.  It  is  admitted  that  on  December  2, 
1904,  after  appellant's  dismissal,  with  the  advice  of  his  coun- 
sel he  received  and  receipted  to  the  school  trustees  for  $39, 
in  full  for  his  services  from  November  7,  1904,  to  November 
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23,  19()4.    Thmx'  is  sufficient  evidence  to  sustain  the  findings 
and  judgment  of  the  court. 
Judgment  affirmed. 


Niagara  Oil  Company  v.  McBee. 

[So.  (5,741.    Filed  March  IG.  1910.] 

1.  Mechanics'  Liens. — Oil  Wells. — Coal  Used  in  Sinking. — Judicial 
.Vo/tcr.— Under  §8295  Bums  1008.  Acts  1899,  p.  569,  proTldlng 
that  ''all  persons  performing  labor  or  furnishing  material  or  ma- 
chinery ♦  ♦  ♦  may  have  a  lien'  upon  the  structure  "for  which 
they  may  have  furnished  material  or  machinery  of  any  descrip- 
tion, ♦  ♦  *  to  the  extent  of  the  value  of  any  labor  done,  ma- 
terial furnished  or  either,"  a  person  who  furnishes  coal  to  an  in- 
dependent contractor  to  be  used  in  generating  power  to  sink  an 
oil  well,  for  defendant,  has  no  right  to  a  mechanic's  lien  upon 
such  well  or  its  fixtures,  the  court  taking  Judicial  notice  that  such 
coal  did  not  actually  become  a  part  of  such  well  or  fixtures.  Has- 
kell V.  Gallagher,  20  Ind.  App.  224,  overruled,    p.  579. 

2.  Me(;hanics'  Liens. — Statutes. — Construction. — ^The  statute  pro- 
viding for  the  creation  of  mechanics'  liens  (58295  Bums  1908, 
Acts  ISOO,  p.  569)  Is  strictly  construed  in  determining  what  per- 
sons are  entitled  to  the  benefits  thereof,    p.  579. 

Prom  Delaware  Circuit  Court;  Joseph  0.  Leffler,  Judge. 

Suit  by  Miller  McBee  against  the  Niagara  Oil  Company. 
From  a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

Simmons  cfc  Bailey  and  F.  A.  Shaw,  for  appellant. 
Walter  L.  Ball  and  A.  E.  Needkam,  for  appellee. 

Myers,  C.  J. — ^Appellee  instituted  this  action  against  ap- 
pellant and  others  to  collect  $325.32  for  coal,  alleged  to  have 
been  sold  and  delivered  to  appellant  and  others,  and  to  en- 
force a  mechanic's  lien  against  certain  property  belonging  to 
appellant.  Appellee  dismissed  as  to  all  the  parties,  named 
in  the  complaint  as  defendants,  except  appellant.  The  com- 
plaint was  in  one  paragraph,  to  which  appellant's  demurrer 
for  w^ant  of  facts  was  overruled,  and  this  ruling  is  assigned 
as  error.     The  complaint  shovra  that  for  coal  sold  and  deliv- 
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tred  by  appellee  to  appellant,  a  certain  sum  of  money  waa 
(hie  and  unpaid.  It  was  sufficient  to  withstand  a  demurrer 
for  w^ant  of  facts.  Farrell  v.  LaFayetie  fjumber,  etc.,  Co, 
(1895),  12  Ind.  App.  326.  Appellant  answered  the  com- 
plaint in  two  paragraphs.  The  first  was  a  general  denial. 
The  second  paragraph,  in  substance,  averred  that  the  Niagara 
Oil  Company  was  the  owner  of  an  oil  and  gas  lease  on  the 
real  estate  described  in  the  complaint,  and  had  no  other  in- 
terest therein;  that,  as  such  owner,  appellant  entered  into 
a  contract  with  Demick  &  Whitney,  whereby  the  latter  agreed 
to  construct  and  complete  oil  and  gas  wells  on  said  real  estate 
for  said  company ;  that,  in  the  construction  and  completion 
of  said  wells,  said  Demick  &  Whitney  entered  into  a  contract 
with  plaintiff,  whereby  said  plaintiff  furnished  to  said 
Demick  &  Whitney  the  coal  mentioned  in  the  complaint,  and 
\\'hich  was  used  by  them  only  as  fuel  to  generate  steam  for 
power  in  the  operation  of  machinery  used  in  the  drilling  of 
said  wells,  and  was  used  for  no  other  purpose ;  that  defend- 
ant never  bought  or  received  any  coal  from  plaintiff,  and  at 
no  time  had  any  contractual  relations  with  plaintiff  for  the 
purchase  of  any  coal,  and  never  agreed  at  any  time  to  pay 
plaintiff  for  said  coal;  that  said  coal  was  used  by  said 
Demick  &  Whitney  for  the  purpose  before  stated  and  for  no 
other  whatever.  A  demurrer  to  this  paragraph  of  answer, 
for  want  of  facts,  was  sustained,  and  that  ruling  is  assigned 
as  error. 

Certain  other  proceedings  were  had  in  said  cause  whereby 
issues  were  formed,  and  the  cause  submitted  to  the  court  for 
trial.  The  court  made  a  special  finding  of  facts,  and  stated 
conclusions  of  law  thereou.  Over  appellant's  objection  and 
exception  to  each  conclusion  of  law,  a  decree  was  entered  in 
favor  of  appellee.  Error  is  based  on  the  exceptions  to  the 
conclusions  of  law. 

In  substance,  it  appears  from  the  special  findings  that  on 
November  27,  1906,  and  for  five  years  prior  thereto,  appellee 
Vol.  45—37 
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was  a  resident  of  Delaware  county,  Indiana,  and  was  en- 
j^aged  in  the  grain  and  coal  buHiness;  that  on  said  last- 
mentioned  date,  and  for  a  year  prior  thereto,  Clarence 
Demick  and  one  Whitney  were  engaged  in  the  business  of 
drilling  and  constructing  oil  wells  in  said  county,  under  the 
firm  name  of  Demick  &  Whitney;  that  during  the  months 
of  August,  September,  October  and  November,  1906,  the 
appellant  was  the  owner  of  a  gas  and  oil  lease  on  a  certain 
farm  in  said  county,  and,  as  such  owner,  contracted  with 
said  firm  to  drill  and  construct  two  oil  wells  upon  said  land, 
and  in  pursuance  of  said  contract  said  firm,  in  the  months 
aforesaid,  did  drill,  construct  and  complete  said  welLs ;  that 
appellee  sold  and  delivered  to  said  firm,  while  so  engaged  in 
constructing  and  completing  said  wells,  a  certain  quantity  of 
coal  at  a  price  named  a  ton  for  the  first  well,  and  a  certain 
quantity  for  the  second  well,  all  of  which  was  used  in  drill- 
ing, constructing  and  completing  said  wells  upon  said  farm, 
and  upon  the  lease  of  appellant  and  for  appellant;  that  said 
coal  was  furnished  and  delivered  by  appellee  to  said  firm 
upon  a  contract  between  them,  and  used  by  the  firm  as  afore- 
said ;  that  within  sixty  days  from  the  time  of  the  last  de- 
livery of  coal  to  said  firm,  as  aforesaid,  appellee  caused 
notice  of  his  intention  to  hold  a  mechanic's  lien  upon  said 
lease  and  leasehold  rights,  and  all  oil  well  structures,  dor- 
ricks,  etc.,  to  be  filed  in  the  office  of  the  recorder  of  said 
county,  stating  in  said  notice  his  intention  to  hold  a  lien  upon 
said  structures  for  the  amount  of  his  claim,  etc.  Upon  the 
facts  found  the  court  concluded  that  appellee  was  entitled  to 
a  lien  and  to  a  foreclosure  thereof  against  appellant  upon 
said  oil  well  structures  and  leasehold  rights,  and  that  they 
should  be  sold  to  make  assets  to  pay  appellee's  claim  in  the 
sum  of  $253,  including  attorneys'  fees,  and  for  the  payment 
of  the  costs. 

The  controlling  question  in  this  case  is.  Was  appellee 
entitled  to  a  mechanic's  lien  on  appellant's  property  for  coal 
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furnished  by  appellee  to  Demiek  &  Whitney,  con- 
1.    tractors,  and  used  by  them  as  fuel  to  generate  steam 
for  power  to  run  machinery  used  in  the  drilling  and 
constructing  of  oil  wells  for  appellant?     This  question  is 
presented  by  the  errors  assigned  upon  the  ruling  of  the  court 
on  the  demurrer  to  the  answer,  and  upon  the  exceptions  to 
the  conclusions  of  law.     Appellee  evidently  proceeded  under 
§8295  Burns  1908,  Acts  1899,  p.  569,  which  provides :    * '  That 
contractors    •     •     *     and  all  persons  performing  labor  or 
furnishing  material  or  machinery    •     *     •     may  have  a 
lien  separately  and  jointly  upon  the  house    •    •    •    which 
they  may  have  erected    •     *    ♦    or  for  which  they  may 
have  furnished  material  or  machinery  of  any  description, 
•    *    *    to  the  extent  of  the  value  of  any  labor  done,  ma- 
terial furnished  or  either."    This  section  of  our  mechanics' 
lien  law  was  before  the  Supreme  Court  in  the  case  of  Potter 
Mfg,  Co.  V.  A.  B.  Meyer  &  Co.  (1909),  171  Ind.  513,  and  the 
ruling  there  announced  requires  the  party  claiming  a  lien  to 
show  not  only  that  the  materials  were  furnished  for  and  were 
actually  used  in  erecting,  altering  or  repairing  the  structure 
on  which  the  lien  is  asserted,  but  that  they  were  furnished 
upon  a  contract  which  required  the  title  to  the  materials  fur- 
nished to  pass  to  the  owner  of  the  property  subject  to  the 
lien  and  became  a  part  thereof,  and  to  some  extent  enhanced 
its  value.    While  the  special  findings  in  this  case  exhibit  a 
purpose  to  make  the  coal  used  a  part  of  the  structure,  yet 
we  cannot  close  our  eyes  to  the  fact  that  it  was  not  used  in 
such  a  way  as  to  become  and  remain  any  part  of  it. 

The  Supreme  Court  and  this  court  have  held  in  a  number 
of  cases  that  this  statute  must  be  strictly  construed  in  deter- 
mining what  persons  are  entitled  to  its  protection. 
2.    Indianapolis,  etc..  Traction  Co,  v.  Brennan   (1910), 
174  Ind.  1 ;  Cincinnati,  etc..  Railroad  v.  Shera  (1905), 
36  Ind.  App.  315;  Krotz  v.  A.  R.  Beck  Lumber  Co.  (1905), 
34  Ind.  App.  577.     In  the  case  of  Morris  v.  Louisville,  etc.,  R. 
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Co.  (1890),  123  Ind.  489,  it  is  said :  ''Courts  must  construe 
and  enforce  the  statute  as  a  remedial  one,  but  they  cannot 
extend  it  to  meet  eases  not  within  its  scope,  however  meritori- 
ous they  may  be.*'  In  the  case  of  Mossburg  v.  United  Oil, 
etc,  Co.  (1901),  43  Ind.  App.  465,  the  question  here  pre- 
sented was  considered  by  this  court  and  decided  adversely  to 
appellee.  Appellee  relies  largely  on  the  case  of  Haskell  v. 
Gallagher  (1898),  20  Ind.  App.  224,  67  Am.  St  250.  The 
later  cases  seem  to  be  in  conflict  with  the  former,  and  so 
far  as  it  purports  to  hold  that  a  lien  may  be  had  and  enforced 
for  fuel  furnished  and  used  in  drilling  a  gas  or  oil  well,  the 
case  is  now  overruled.  The  weight  of  authority  is  with  ap- 
pellant upon  the  question  under  consideration. 

Judgment  reversed,  with  instnictions  to  the  trial  court  to 
restate  its  conclusions  of  law  in  accordance  with  this  opinion, 
and  render  a  judgment  in  favor  of  appellant. 


Lake  Erie  and  Western  Railroad  Company 

V.  Cotton. 

[No.  G,i>32.    Filed  March  17,  1910.] 

1.  Carbi£BS. —  Railroads. —  Passengers, —  Alightinff. — Complaint. — 
A  complaint  alleging  that  the  plaintifT  was  a  passenger  on  defend- 
ant railroad  company's  train,  that  the  brakeman  announce  plain- 
tiff's destination  and  opened  the  door,  that  the  plaintiff  arose 
and  walked  to  the  door  as  the  train  came  to  a  stop,  that  the  train 
stopped  suddenly,  causing  plaintiff  to  catch  the  door  facing  to  pre- 
vent his  falling,  that  the  stop  caused  the  door  to  close,  catching 
plaintiff's  hand  and  inflicting  injury,  that  such  injury  was  cau.sed 
by  the  carelessness  of  defendant  in  opening  the  door.  In  not  fas- 
tening It  securely  and  in  suddenly  stopping  the  train,  states  a 
cause  of  action,    p.  581. 

2.  Cabbiebs. — Passengers. — Railroads. — Care. — Railroad  companies 
are  required  to  use  the  greatest  practicable  care  toward  their  pas- 
sengers,   p.  583. 

.*>.  Cabbiebs. —  Passengers. —  AHghiing. —  Railroads. —  yegligcnce. 
— Contributory. — Quest i'on  for  Jury. — Wiiether  a  passmger  Is  con- 
tributorily  negligent  in  alighting  from  a  train,  and  whether  the 
railroad  company  was  negligent  In  inviting  him  to  alight  are 
questions  for  the  jury.    p.  585. 


NOVEMBER  TERM,  1909.  581 

Lake  Erie,  etc.,  R.  Co.  v.  Cotton^S  Ind.  App.  580. 

4.  Caabiebs. —  Passengers. —  Alighting, —  Railroads. —  Complaint, 
— Paragraphs. — Instructions. — ^Wliere  one  paragraph  alleged  that 
the  plaintiff  was  injured  while  standing  in  the  door  of  defend- 
ant railroad  company's  coach,  and  another  that  he  was  on  the 
platform,  the  hijury  in  each  case  being  caused  by  the  closing 
of  the  door  ui)on  his  hand,  an  instruction  that  the  paragraphs 
were  substantially  the  same  is  not  prejudicial  to  the  company, 
p.  585. 

D.    Cakbiebs. — Railroads. — Passengers, — Stepping  Upon  Platform  of 

'  Coach. — Statutes. — A  passenger  on  a  railroad  train,  who  goes 
upon  the  platform  of  a  car  at  the  invitation  of  the  brakeman, 
preimratory  to  alighting,  and  who  is  there  injured  because  of  the 
company's  negligence,  is  not  precluded  from  a  recovery  by  §531(> 
Hums  1908,  §3928  R.  S.  1881,  prohibiting  a  recovery,  where  the 
passenger  went  upon  the  platform  in  violation  of  the  posted  rules 
of  the  company,    p.  5S5. 

6.  Trial. — Instructions. —  Inconsistency. —  Estoppel. —  Appellant  is 
estopped  to  complain  of  inconsistencies  in  the  instructions,  where 
such  inconsistencies  were  causetl  by  erroneous  instructions  given 
at  its  request    p.  585. 

T.  Cabbiebs. — Accidents  to  Passengers. — Presumptions. — Burden  of 
Proof. — Carriers  are  required  to  remove  the  presumption  of  negli- 
gence arising  from  the  happening  of  an  accident  to  a  passenger, 
p.  586. 

Prom  Hamilton  Circuit  Court ;  Ira  W,  Christian,  Judge. 

Action  by  Carroll  C.  Cotton  against  the  Lake  Erie  and 
Western  Railroad  Company.  Prom  a  judgment  on  a  verdict 
for  plaintiff  for  $300,  defendant  appeals.     Affirmed. 

John  B.  Cockrum  and  Shirts  if*  Fertig,  for  appellant. 
Kane  &  Kane  and  Gifford  d-  Gifford,  for  appellee. 

Myers,  C.  J. — Appellee  brought  this  action  against  appel- 
lant to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  appellant's  negligence.  The  complaint  was  in  two 
paragraphs,  to  each  of  which  appellant's  demurrer  for  want 
of  facts  was  ovenided. 

The  first  paragraph  showed  that  at  the  time  of  the  acci- 
dent appellee  was  a  passenger  on  one  of  appellant's  passen- 
ger-trains from  the  city  of  Elwood  to  the  station  of 

1.  Goldsmith;  that  wlicn  the  tnain  approached  the  latter 
place,  and  was  moving  at  a  speed  not  to  excised  one  or 
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two  miles  an  hour,  and  when  within  six  or  eight  rods  of  the 
station,  the  brakeraan,  employed  by  appellant  and  on  duty  on 
said  train,  opened  the  door  of  the  coach  in  which  appellee 
was  riding,  pushed  the  door  back  to  the  full  width,  called 
the  station  of  Goldsmith,  and  stepped  out  upon  the  platform 
of  the  coach;  that  the  door  was  left  open  aft^r  the  station 
was  called,  in  order  that  passengers  in  the  coach  who  desired 
to  leave  the  train  at  Goldsmith  might  alight  therefrom ;  that 
after  tlie  station  had  been  called  and  the  door  had  been 
opened  for  the  passengers  to  alight,  and  while  the  train  was 
running  at  the  aforesaid  speed,  appellee  arose  from  his  seat 
and  walked  slowly  in  the  direction  of  the  door,  for  the  pur- 
pose of  leaving  the  car  at  the  time  the  train  reached  the 
station;  that  as  he  approached  the  door,  and  was  within 
two  or  three  feet  thereof,  the  train,  for  some  cause  unknown 
to  appellee,  but  as  he  believes  by  the  sudden  application  of 
the  air-brakes,  was  given  a  sudden  jerk  or  stop;  that  the 
sudden  stop  in  the  movement  of  the  train  threw  appellee 
forward,  and,  for  the  purpose  of  supporting  himself,  he 
placed  his  left  hand  against  the  door  facing  of  the  car ,'  that 
the  same  cause  that  threw  him  forward  and  caused  him  to 
support  himself  loosened  the  door  from  the  fastening  that 
held  it  open,  and  caused  it  to  swing  around  on  its  hinges 
and  close;  that  his  act  of  supporting  himself  against  the 
door  facing  and  the  closing  of  the  door  were  so  nearly  simul- 
taneous, and  done  with  such  rapidity,  that  he  had  not  time 
to  remove  his  fingers  and  extricate  his  hand  from  the  closing 
door;  that  his  first,  second  and  third  fingers  were  caught 
between  the  door  and  the  facing.  The  injury  to  his  hand  is 
described,  and  the  damages  alleged  at  length. 

The  pleading  then  proceeded  as  follows:  **That  said  in- 
jury was  caused  by  the  carelessness  and  negligence  of  de- 
fendant in  opening  said  door,  in  calling  said  station,  in  not 
fastening  said  door  securely  when  opened,  and  by  the  negli- 
gence and  carelessness  of  defendant  in  giving  said  train  a 
sudden  jerk  or  stop  by  the  application  of  the  air-brakes. 
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by  reversing  the  engine  or  by  other  means,  thus  oausinir 
the  door  to  close  and  plaintiff  the  necessity  of  support- 
ing himself;  that  said  injur}"-  was  caused  by  the  negli- 
gence and  carelessness  of  defendant  as  aforesaid,  and  that 
plaintiff  was  without  fault  or  negligence  on  his  part  in  all 
of  the  aforesaid  matters."  The  second  paragraph  was  sub- 
stantially like  the  first,  except  that  it  alleged  that  appellant 
approached  the  door  and  stepped  upon  the  platform,  along 
with  the  conductor  and  brakeman,  just  as  the  train  reached 
the  station. 

Appellant  first  insists  that  neither  paragraph  of  the  com- 
plaint was  sufiScient  as  against  its  demurrer  for  want  of 
facts.  In  support  of  that  contention  it  asserts  that  no  facts 
are  directly  alleged  in  either  paragraph  showing  that  the 
acts  or  omissions  of  appellant  causing  the  injury  were  neg- 
ligently done  or  negligently  omitted  to  be  done;  that  the 
allegations  near  the  close  of  the  pleading  and  before  quoted 
constitute  only  an  attempt  to  show  the  element  of  proximate 
cause,  and  do  not  take  the  place  of  direct  and  substantive 
allegations  that  appellant  was  negligent  in  any  respect. 

This  case  is  one  of  a  class  where  the  law  imposes  upon  the 

company  the  exercise  of  the  greatest  care  practicable  for  the 

safety  of  its  passengers,  and  holds  it  responsible  for 

2.  an  injury  to  a  passenger  caused  by  its  negligence 
concerning  the  condition  of  its  road,  the  character  of 
its  machinery  and  cars,  the  sufficiency  of  its  equipments,  and 
the  skill  and  conduct  of  its  agents  and  employes,  the  passen- 
ger being  without  fault.  Grand  Rapids,  etc.,  R,  Co.  v. 
Boyd  (1879),  65  Ind.  526;  Terre  Haute,  etc,  R.  Co.  v. 
Sheeks  (1900),  155  Ind.  74;  Louisville,  etc..  Traction  Co.  v. 
Worrell  (1909),  44  Ind.  App.  480.  In  the  case  of  Louisville, 
etc..  Ferry  Co.  v.  Nolan  (1893),  135  Ind.  60,  it  is  held  to  be 
the  '^settled  law  of  this  State  that  a  carrier  of  passengers  is 
not  an  insurer  of  the  safety  of  its  passengers,  but  it  is  re- 
quired to  exercise  the  highest  degree  of  care  to  secure  their 
safety,  and  it  is  liable  to  a  passenger,  who  is  himself  without 
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fault,  for  any  omission  or  failure  to  exercise  this  power,  and 
for  the  slightest  neglect  of  duty  in  this  respect.'*  In  the 
case  of  Louisville,  etc.,  R.  Co.  v.  Kendall  (1894),  138  Ind. 
313,  the  complaint  showed  that  plaintiff  was  a  passenger, 
and  that,  without  his  fault,  on  account  of  the  carelessness 
and  negligence  of  one  of  defendant's  agents,  plaintiff  was 
by  such  employe  of  defendant  pushetl  from  the  platform  of 
the  train  as  it  was  starting,  and,  without  his  fault,  he  fell  be- 
tween the  cars  and  was  carelessly  and  negligently  caught  and 
run  over  by  defendant's  train  and  was  crushed;  and  **that  all 
of  said  injuries  were  caused  by,  and  were  the  direct  result 
of,  said  carelessness  and  negligence  of  defendant  in  pushing 
plaintiff  off  its  said  train,  as  aforesaid,  and  in  carelessly 
and  negligently  running  over  him  with  its  train,  as  afore- 
said, and  wholly  without  the  fault  or  negligence  of  plaintiff." 
The  objection  was  made  in  that  case,  as  it  is  in  effect  here, 
that  if  plaintiff  had  alleged  that  defendant  negligently 
pushed  him  off  the  platform,  the  pleading  would  have  been 
good.  The  court  held  that  the  complaint  fairly  alleged  **in 
the  language  last  quoted  from  it,  that  defendant's  negligence 
in  pushing  plaintiff  from  the  car  caused  the  injuries  com- 
plained of,  and,  considering  that  allegation  in  connection 
with  the  former  allegation  that  the  act  was  committed  by 
appellant 's  agent,  there  is  no  room  to  doubt  that  it  may  be 
fairly  understood  from  the  complaint  that  recovery  is  sought 
for  the  company's  wrong  inflicted  by  its  agent  in  pushing 
plaintiff  from  the  ear."  A  comparison  of  this  decision  with 
the  language  of  the  complaint  before  us  compels  us  to  hold 
the  complaint  sufficient.  See,  also.  Citizens  St.  R,  Co,  v. 
Jolly  (1903),  161  Ind.  80;  Indianapolis  St.  R.  Co.  v. 
Schrmdt  (1904),  163  Ind.  360;  Baltimore,  etc.,  R.  Co.  v. 
Harbin  (1903),  160  Ind.  441. 

Appellant's  motion  for  a  new  trial  was  overruled. 

We  find  no  occasion  for  disturbing  the  conclusion  of  the 
jury  upon  the  evidence.    Whether  there  was  negligence 
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upon  the  part  of  appellee  in  arising  from  his  seat 

3.  and  proceeding  to  the  exit  while  the  train  was  still  in 
motion,  running  slowly  as  it  neared  the  stopping 

place  where  he  was  to  alight,  was  a  question  for  the  jury. 
Romine  v.  Evansville,  etc,  R.  Co.  (1900),  24  Ind.  App.  230; 
Cincinnati,  etc.,  B,  Co,  v.  Grames  (1893),  136  Ind.  39; 
Louisville,  etc.,  K.  Co.  v.  Crunk  (1889),  119  Ind.  542,  12  Am. 
St.  443;  Pennsylvania  Co.  v.  Manon  (1890),  123  Ind.  415, 
7  L.  R.  A.  687,  18  Am.  St.  330. 

It  is  also  insisted  that  the  court  erred  in  instructing  the 

jury  **that  the  material  allegations  of  the  two  paragraphs  of 

the  complaint  were  substantially  the  same.''    There 

4.  was  no  essential  difference  as  to  the  nature  of  the 
cause  of  action  between  the  first  and  second  para- 
graphs, and  there  was  no  error  in  so  instructing  the  jury. 
So  far  as  it  was  shown  in  evidence  that  appellee  had  stepped 
with  one  foot  upon  the  platform  while  the  other  yet  remained 
within  the  car  or  in  the  doorway,  the  case  did  not  present  a 

cause  of  action  for  injury  while  riding  upon  the  plat- 

5.  form,  within  the  meaning  of  the  statute  relieving  the 
railroad  company  from  liability  for  injury  to  a  pas- 
senger upon  the  platform,  in  violation  of  the  printed  regula- 
tions of  the  company  posted  in  a  conspicuous  place  inside 
of  the  car.  §5316  Burns  1908,  §3928  R.  S.  1881.  No  such 
notice  appeared  in  evidence,  and  appellee  was  not  riding 
upon  the  platform  in  the  sense  of  the  statute,  but  was  step- 
ping upon  it  for  the  purpose  of  alighting  from  the  car,  if, 
indeed  the  jolting  or  lurching  of  the  car  did  not  place  him  in 
that  position. 

Appellant  complains  of  inconsistency  in  the  instructions ; 
but  the  inconsistency  was  caused  by  the  giving  of  an  errone- 
ous instruction  proposed  by  appellant,  that  there  was 

6.  *'no  evidence  in  the  case  of  any  defect  in  the  fasten- 
ing^ or  catch  provided  for  holdin^a:  the  door  open,  nor 

of  any  neu:li<5ence  on  the  part  of  the  brakoman  in  opening 
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the  door  or  in  adjusting  the  fastening ;  and  no  evidence  on 
which  you  can  find  thai  the  defendant  was  at  fault  in  respect 
to  the  opening  or  closing  of  the  door."  The  conductor  tes- 
tified that  there  was  a  catch  to  hold  the  door  ox>en ;  that  in 
stopping  the  train,  after  the  door  had  been  fastened  back  for 
the  stop,  it  was  not  usual  for  the  train  to  jar  the  door  loose, 
and  for  it  to  close;  that  he  did  not  examine  the  catch  that 
day,  or  the  door  as  it  was  pushed  open ;  that  it  was  his  duty 
to  see  that  everything  was  in  proper  order.  The  engineer 
testified  that  when  he  stopped  the  train  it  was  not  usual  for 
the  door  of  the  car  to  slam  shut.  One  witness  testified,  in 
substance,  that  he  was  a  passenger  in  the  same  coach  in 
which  appellee  was  riding,  and  as  they  were  going  into 
Goldsmith  and  the  train  was  stopping  appellee  arose  and 
started  out  of  the  car.  He  stepped  into  the  doorway  just  as 
the  train  came  to  a  final  stop.  It  lurched  forward,  and  wit- 
ness saw  appellee  throw  his  hand,  and  immediately  the  door 
shut  and  caught  his  fingers.  The  lurch  and  the  closing  of 
the  door  were  all  done  very  quickly.  He  felt  the  effect  of 
the  lurch.  The  law  imposes  upon  the  common  car- 
7.  rier  of  passengers  the  burden  of  removing  the  pre- 
sumption of  negligence  which  arises  from  the  happen- 
ing of  an  accident  which  causes  injury  to  a  passenger. 
Louisville,  etc.,  B.  Co,  v.  Hendricks  (1891),  128  Ind.  462, 
464;  Indianapolis  St.  R.  Co.  v,  Schmidt,  sxipra;  Pittsburgh, 
etc..  R.  Co.  V.  Higgs  (1906),  165  Ind.  694;  Knoefel  v.  Atkim 
(1907),  40  Ind.  App.  428.  In  the  case  of  Cleveland,  etc.,  R. 
Co.  V.  Hadley  (1908),  170  Ind.  204,  an  action  for  injury 
through  the  falling  of  a  window  sash  upon  the  passenger's 
arm,  it  was  said:  '*It  is  the  law,  as  already  stated,  that 
when  appellee  showed  that  she  was  injured  without  her  fault, 
from  a  defective  appliance  of  the  car  in  which  she  was  being 
transported  as  a  passenger,  a  presumption  of  negligence 
jirose  against  appellant,  and  remained  for  her  benefit  until 
negatived  and  overthrown  by  proof  of  other  facts." 
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Appellant  cannot  be  heard  to  complain  that  the  disagree- 
ment between  an  erroneous  instruction  given  at  its  request 
with  correct  instructions  given  by  the  court  of  its 
6.    own  motion,  or  upon  the  request  of  appellee,  produces 
inconsistency    in   the   instructions.     Neither   of   the 
errors  assigned  by  appellant  is  sustained. 
Judgment  affirmed. 


Klemm  v.  Fread  et  al. 

[No.  7,027.    Filed  March  17,  1910.] 

1.  Descent  and  Distribution. — Lands  Conveyed  by  Oift. — Statutes. 
—Under  82997  Bums  1908,  §2473  R.  S.  1881,  lands  conveyed  to  an 
Intestate  by  gift,  or  in  consideration  of  love  and  affection,  de- 
scend to  the  donor,  if  living,  where  such  intestate  leaves  no  hus- 
band, or  wife,  or  children  or  the  descendants  thereof,    p.  589. 

2.  Descent  and  Distribution. — Husband  to  Wife. — Under  §3028 
Bums  1908,  §2490  R.  S.  1881,  a  surviving  widow  takes  her  intes- 
tate husband's  entire  estate,  where  he  left  no  child,  father  nor 
mother,    p.  590. 

3.  Statutes. — Construction. — Aids  to, — ^The  primary  purpose  in 
construing  a  statute  is  to  determine  the  intent  of  the  law-making 
body,  and  as  aids  in  determining  such  intent,  the  court  may  con- 
sider the  history  of  legislation  on  such  subject,  the  purpose  to  be 
accomplished,  and  the  construction  courts  have  given  to  similar 
language,    p.  590. 

4.  Descent  and  Distribution. — Husband  to  Wife. — Lands  Con- 
veyed by  Oift. — Where  an  intestate  leaves  no  children,  or  their 
descendants,  father,  or  mother,  lands  conveyed  to  him  by  gift  de- 
scend to  his  widow  (§3028  Bums  1908,  §2490  R.  S.  1881),  unless 
the  donor  survived  the  intestate,  the  donor's  heirs  not  being  in- 
cluded in  the  statutes  (§2997  Bums  1908,  §2473  R.  S.  1881). 
p.  591. 

Prom  Franklin  Circuit  Court ;  Oeorge  L.  Ghray,  Judge. 

Suit  by  Rebecca  Klemm  against  Sarah  E.  Fread  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

F.  M.  Alexander,  Walton  8.  Bowers  and  Harry  8.  Won- 
nelly  for  appellant. 
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Ferdinand  S.  Sivifi,  Reuben  Conner,  Lon  Conner  and  A. 
L.  Chrisman,  for  appellees. 

CoMSTOCK,  J. — Appellant  filed  her  complaint  in  the  court 
below  for  the  partition  of  certain  real  estate.  Said  com- 
plaint sets  forth,  in  substance,  that  appellant  and  certain  ap- 
pellees named  therein,  as  heirs  at  law  and  next  of  kin  of 
Hezekiah  IloUowell,  deceased,  donor  of  tho  real  estate  in 
controversy  to  Marquis  Ilollowell,  deceased,  are  the  owners 
in  fee  simple  as  tenants  in  common  of  said  real  estate.  The 
complaint  further  sets  forth  the  respective  interests  of  the 
parties,  and  alleges  that  Julia  Hollowell  claims  to  have  some 
interest  in  said  real  estate  as  the  widow  of  said  jMarquis 
HoUow^ell,  and  asks  that  she  be  required  to  set  up  any  in- 
terest she  may  claim  in  said  real  estate,  etc. 

A  demurrer  for  want  of  facts  was  overruled  to  the  com- 
plaint, and  Julia  Hollowell  filed  her  separate  answer  in  two 
paragraphs,  the  first  of  which  was  afterwards  withdrawn. 
In  the  second,  she  alleges  that  on  December  4, 1883,  Hezekiah 
Hollowell,  named  in  the  complaint,  was  the  owner  in  fee 
simple  and  in  the  possession  of  the  real  estate  described 
therein;  that  on  said  day  said  Hezekifth  Hollowell  and  his 
wife,  Julia  A.  Hollowell,  executed  to  Marquis  Hollowell,  now 
deceased,  a  warranty  deed  for  all  of  said  real  estate,  and  that 
said  deed  and  aclaiowledgment  read  as  follows: 

**Know  all  men  by  these  presents,  that  Hezekiah  Hol- 
lowell and  Julia  A.  Hollowell,  *  •  *  in  considera- 
tion of  natural  love  and  affection,  do  hereby  grant 

•  •  *  to  their  son  Marquis  Hollowell,  his  heirs  and 
assigns  forever,  the  following  real  estate  [describing 
it].    Said  Hezekiah  Hollowell  and  Julia  A.  Hollowell 

*  *  *  reserve  unto  themselves  the  management,  use, 
issues,  rents  and  profits  of  said  real  estate,  hereby  con- 
veyed during  their  natural  lives,  jointly  and  severally, 
and  it  is  hereby  expressly  provided  that  the  grantee 
and  his  heirs  before  taking  possession  of  the  real  es- 
tate herein  conveyed  shall  pay  their  proportionate 
share  of  the  expenses  incurred  during  the  last  sick- 
ness and  burial  of  both  of  said  grantors,  and  all  the 
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estate,  title  and  interest  of  said  Hezekiah  Hollowell 
and  Julia  A.  Hollowell,  his  wife,  either  in  law  or 
equity,  of,  in  and  to  said  premises,  *  *  *  to  have 
and  to  hold  the  same  to  the  only  proper  use  of  said 
Marquis  Hollowell,  his  heirs  and  assigns  forever. ' ' 


The  answer  further  alleges  that  said  deed  was  recorded 
on  April  28,  1890,  in  the  proper  records  of  Franklin  county, 
Indiana;  that  said  Hezekiah  Hollowell  died  on  February 
— ,  1888,  and  Julia  Hollowell,  on  November  — ,  1892,  and 
that  Marquis  Hollowell  died  intestate  on  August  1,  1906; 
that  said  Marquis  Hollowell  did  not  leave  any  child  or  chil- 
dren or  their  descendants,  nor  father  or  mother,  surviving 
him ;  that  appellee  Julia  Hollowell  was  the  lawful  wife  of 
said  Marquis  HoUowell  at  the  time  of  his  death,  and  as  his 
widow  was  his  sole  heir  at  law,  and  entitled  to  all  the  estate, 
real  and  personal,  of  which  he  was  the  owner  at  the  time  of 
his  death ;  that  said  Marquis  Hollowell  well  and  truly  per- 
formed all  the  conditions  of  said  deed  on  his  part ;  that,  by 
virtue  of  the  facts  stated,  she  is  the  owner  in  fee  simple  and 
entitled  to  the  possession  of  all  the  real  estate  described  in 
plaintiff's  complaint. 

A  demurrer  to  said  second  paragraph  of  answer  was  over- 
ruled, and  appellant  refusing  to  plead  further  the  court 
found  that  plaintiff  had  no  interest  in  the  real  estate  de- 
scribed in  her  complaint ;  that  defendant  Julia  Hollowell  is 
the  owner  in  fee  simple,  and  that  plaintiff  should  take  noth- 
ing by  her  complaint;  that  defendant  Julia  Hollowell  was 
the  owner  in  fee  simple,  absolute,  of  all  of  said  real  estate, 
and  that  she  recover  from  plaintiff  her  costs,  etc. 

The  only  error  assigned  is  the  action  of  the  court  in  over- 
ruling said  demurrer. 

The  law  of  the  State  of  Indiana  provides  that  an  estate 
which  shall  have  come  to  the  intestate  by  gift  or  by  convey- 
ance in  consideration  of  love  and  affection  shall,  if 

1.  the  intestate  die  without  children  or  their  descend- 
ants, revert  to  the  donor  if  living  at  the  intestate's 
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death,  saving  to  the  widow  or  widower,  however,  his  or  her 

rights  therein.     §2997  Burns  1908,  §2473  R.  S.  1881.    It  is 

also  provided  by  the  laws  of  this  State  that  **if  a  hus- 

2.  band  or  wife  die  intestate,  leaving  no  child  and  no 
father  or  mother,  the  whole  of  his  or  her  property, 

real  and  personal,  shall  go  to  the  survivor."  §3028  Bums 
1908,  §2490  R.  S.  1881.  It  is  the  contention  of  counsel  for 
appellant  that  §2997,  supra,  provides  and  establishes  the  rule 
of  descent  of  property  under  circumstances  where  such  an 
estate  came  to  the  decedent  by  gift  or  by  conveyance  in  con- 
sideration of  love  and  aflfection,  and  is  distinct  and  expressly 
excepted  from  the  rules  which  prevail  in  ordinary  cases,  and 
from  the  general  statutes  of  Indiana  governing  the  line  of 
descent  and  distribution  of  property,  except  those  which  give 
to  the  surviving  widow  or  widower  one-third ;  that  said  sec- 
tion does  not  aflfect  the  character  or  quantity  of  the  estate, 
but  was  intended  to  affect  only  the  course  of  descent,  to 
designate  a  line  of  descent  of  property  so  acquired,  and 
should  govern  in  the  case  at  bar ;  that  that  part  of  said  sec- 
tion providing  that  under  certain  circumstances  an  estate 
shall  ** revert  to  the  donor,  if  living  at  the  intestate's  death," 
should  be  construed  to  mean  **to  the  donor  if  living,  or  to 
his  heirs."  So  far  as  we  are  advised,  the  precise  question 
here  presented  has  not  been  passed  upon  by  the  Supreme 
Court  or  by  this  court.  There  are  reported  cases  in  which 
the  court  has  been  called  upon  to  construe  the  section  of  the 
statute  involved,  but  they  have  been  cases  in  which  the 
grantor  only  survived  the  grantee. 

The  primary  purpose  of  the  construction  of  a  statute  is 

to  ascertain  the  intention  of  the  lawmaking  body  which 

enacted  it.     In  ascertaining  such  intent  it  is  proper, 

3.  among  other  things,  to  consider  the  history  of  legisla- 
tion upon  that  subject,  the  purpose  to  be  accomplished 

and  the  construction  courts  have  given  similar  words. 
*' Where  the  language  of  a  statute,  in  its  ordinary  meaning: 
nnd  grammatical  construction,  leads  to  a  manifest  contradic- 
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tion  of  the  apparent  purpose  of  the  enactment,  or  to  some 
inconvenience  or  absurdity,  hardship  or  injustice,  presum- 
ably not  intended,  a  construction  may  be  put  upon  it,  which 
modifies  the  meaning  of  the  words,  and  even  the  structure  of 
the  sentence.  This  is  done,  sometimes,  by  giving  an  un- 
usual meaning  to  particular  words;  sometimes  by  altering 
their  collocation ;  or  by  rejecting  them  altogether ;  or  by  in- 
terpolating other  words;  under  the  influence,  no  doubt,  of 
an  irresistible  conviction,  that  the  legislature  could  not  pos- 
sibly have  intended  what  its  words  signify,  and  that  the 
modifications  thus  made  are  mere  corrections  of  careless  lan- 
guage, and  reaUy  give  the  true  intention.''  Endlich,  Interp. 
of  Stat,  §295. 

The  general  rule  of  descent  is  that  if  the  husband  or  wife 
die  intestate  leaving  no  child  or  children  or  their  descend- 
ants, nor  parents  living,  the  whole  of  his  or  her  prop- 
4.  erty  goes  to  the  survivor.  §3028,  supra.  Section 
2997,  supra,  creates  an  exception  to  this  general  rule, 
making  the  grantor  of  land,  as  to  the  land  conveyed,  an  heir 
of  the  grantee  under  certain  conditions.  One  of  these  con- 
ditions is  that  the  consideration  for  the  conveyance  of  the 
land  must  have  been  wholly  love  and  affection.  Another  is 
that  the  grantee  must  have  died  intestate,  leaving  neither 
father,  mother,  child  or  descendants  of  a  child,  surviving. 
A  third  is  that  the  grantor  must  have  survived  the  grantee. 
Wingate  v.  J  arms  (1889),  121  Ind.  69;  Amos  v.  Amos 
(1889),  117  Ind.  37.  The  language  of  §2997,  supra,  inter- 
preted by  its  ordinary  meaning,  is  not  ambiguous  nor  in- 
definite, nor  does  it  manifestly  contradict  the  apparent  pur- 
pose of  the  enactment.  In  the  case  of  Amos  v.  Am^s,  supra, 
the  court,  after  quoting  the  statute  in  question,  said  on  page 
38:  '*This  statute  makes  provision  for  a  peculiar  class  of 
cases  and  expressly  excepts  it  from  the  rules  which  prevail 
.  in  ordinary'-  cases."  In  the  case  of  Wingate  v.  James,  supra, 
the  oourt,  after  quoting  the  section  of  the  statute  in  question, 
said;     "A  conveyance  of  land  made  by  way  of  gift,  or  in 
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consideration  of  love  and  affection,  creates  in  the  grantee 
precisely  the  same  estate  as  a  like  conveyance  made  upon  a 
valuable  consideration.  The  effect  of  the  statute  is  not  to 
reserve  to  the  grantor  an  estate  in  reversion,  or  to  annex  a 
condition  to  the  estate  of  the  grantees.  It  simply  declares 
who  shall  inherit  the  estate  in  case  the  grantee  dies  intestate, 
and  without  children  or  their  descendants.  It  is  true  the 
language  of  the  statute  is.  that  the  estate  shall  revert  to  the 
donor,  if  living,  in  case  the  grantee  dies  intestate  without 
children.  This,  however,  does  not  create  an  estate  in  rever- 
sion in  the  grantor,  so  as  to  vest  in  him  a  reversionary  inter- 
est in  the  land  during  the  lifetime  of  grantee,  nor  does  it 
annex  any  condition  to  the  estate  of  the  latter.  It  simply 
declares  that  under  certain  contingencies  the  estate  shall 
return  to,  or  be  cast  upon,  the  grantor.  The  effect  of  the 
statute  is  to  make  the  grantor,  if  living,  the  heir  of  the 
grantee  in  the  absence  of  children  or  their  descendants.  The 
grantor  succeeds  to  the  estate  by  operation  of  law  upon  the 
death  of  the  owner. ' '  The  court  committed  no  error  in  over- 
ruling appellant's  demurrer  to  said  second  paragraph  of 
answer.  We  have  read  the  cases  cited  in  the  able  brief  of 
appellant,  and  find  them  not  to  warrant  the  interpolation  in 
the  statute  of  the  additional  words,  **or  his  heirs." 
Judgment  affirmed. 


City  of  Crawpordsville  v.  Brown. 

[No.  6,778.    PUed  March  18,  1910.] 

1.  Appeal. — Special  Proceedings. — Street  Aasessments. — ^No  appeal 
lies  from  a  street  assessment,  unless  the  statute  expressly  author- 
izes it    p.  593. 

2.  Appeal. — Street  Assessments, — Statutes, — Under  §8716  Burns 
1906,  Acts  1905,  p.  219.  §111,  providing  that  the  r^wrt  of  the  ap- 
praisers shall  be  final  and  conclusive,  no  appeal  lies  from  a  Judg- 
ment of  the  circuit  court  fixing  the  street  assessment  in  acconl 
with  the  report  of  the  appraisers  appointed  by  the  court  to  make 
a  reassessment    p,  594. 
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3.  Afpeal. — Jurisdiction, — Raising  Question  of. — The  Appellate 
Court  can  determine  it8  jurisdiction  over  the  subject-matter  of 
an  appeal,  though  the  question  is  not  raised  by  the  parties,    p.  594. 

Prom  Montgomery  Circuit  Court ;  Jere  West,  Judge. 

Street  assessment  by  the  City  of  Crawfordsville  against 
Eliza  I.  Brown.  Prom  a  judgment,  on  appeal  to  the  circuit 
court,  reducing  the  amount  thereof,  the  city  appeals.  Ap- 
peal dis^nissed. 

Irvin  C\  Dwiggvns,  for  appellant. 

Clyde  H,  Jones  and  John  B.  Murphy,  for  appellee. 

Hadley,  J. — Appellant  sought  to  improve  a  certain  alley 
within  its  corporate  limits,  under  section  111  of  an  act  of  the 
General  Assembly  of  1905  (Acts  1905,  p.  219,  §8716  Burns 
1908),  and  assessed  benefits  to  pay  therefor.  Under  the  pro- 
visions of  said  act,  appellee,  upon  the  completion  of  the  as- 
sessment  roll  and  its  delivery  to  the  department  of  finance, 
appealed  to  the  Montgomery  Circuit  Court,  by  his  written 
verified  petition,  showing  that  the  assessment  on  appellee's 
property  was  excessive,  and  asked  the  court  to  appoint  dis- 
intei:ested  freeholders  to  reassess  such  benefits. 

Appellant  demurred  to  the  petition,  the  demurrer  being 
overruled.  Appraisers  were  appointed,  a  reassessment  made, 
and  appellee's  assessment  was  reduced  $30,  which  was  a  re- 
duction of  more  than  ten  per  cent  of  the  first  assessment, 
and  the  court  thereupon  entered  judgment  against  the  appel- 
lant for  costs  and  appraisers'  fees.  This  appeal  is  taken 
from  this  alleged  judgment. 

The  first  question  that  arises  for  our  consideration  is  our 

jurisdiction  over  such  an  appeal.    This  precise  (luestion  was 

decided  by  the  Supreme  Court  in  the  case  of  Rati- 

1.     dolph  V.  City  of  Indianapolis  (1909),  172  Ind.  510. 

In  that  case  the  court  say:     **It  is  well  settled  that 

the  granting  of  appellate  rights  is  a  subject  of  legislative 

discretion,  and  the  general  right  of  appeal  allowed  from 

Vol.  45—38 
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final  judicial  judgments  does  not  apply  to  special  proceed- 
ings. Statutory  provisions  for  the  improvement  of  streets 
and  other  highways,  and  for  the  assessment  of  the  costs 
thereof  against  the  property  benefited,  are  special  in  charac- 
ter, and  unless  expressly  granted  no  appeal  lies  from  any 
action  or  decision  of  a  board  or  tribunal  conducting  such 
proceedings. ' ' 

The  section  of  the  act  under  which  the  appeal  to  the  cir- 
cuit court  was  taken  provides  that  the  report  of  the  apprais- 
ers so  appointed  by  said  court  shall  be  final  and  con- 

2.  elusive  on  all  parties  thereto.    No  appeal  from  such 
report  of  appraisers  is  specially  authorized  and  none 

exists,  and,  as  is  said  in  the  case  of  liandolph  v.  City  of  Indi- 
anapolis, supra,  the  circuit  court  in  performing  the  acts  re- 
quired by  said  section  is  not  exercising  general  jurisdiction, 
and  its  final  determination  is  not  an  ultimate  judgment  in  an 
independent  judicial  proceeding,  but  is  taken  in  the  exer- 
cise of  assumed  jurisdiction,  and  as  an  incident  to  the  prin- 
cipal proceeding,  which  is  administrative  in  its  nature,  and 
since  no  appeal  is  allowed  from  the  granting  or  withholding 
of  the  primary  object,  it  must  be  manifest  that  no  appeal  is 
authorized  from  any  intermediate  or  incidental  proceeding. 
The  question  of  our  jurisdiction  over  the  subject-matter 
has  not  been  raised  by  either  of  the  parties  to  this  action; 
but  in  all  cases  this  court  must  first  determine  its 

3.  jurisdiction  to  hear  and  decide  a  case,  whether  or  not 
the  question  is  raised  by  the  parties,  as  this  is  a  ques- 
tion that  cannot  be  waived.  Davis  v.  Davis  (1871),  36  Ind. 
160;  Branson  v.  Studahaker  (1892),  133  Ind.  147;  Louis- 
ville, etc.,  R.  Co,  V.  Johnson  (1879),  67  Ind.  546;  Fitch  v. 
Lo7ig  (1902),  29  Ind.  App.  463;  Everett  Piano  Co.  v.  Bash 
(1903),  31  Ind.  App.  498, 

Since  no  appeal  iu  this  matter  is  ciuthorized,  we  have  no 
jurisdiction,  and  the  appeal  is  disraissod. 
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DrESSEL  V.  LOBSTEIN  ET  AL. 

[So.  G,640.    Filed  March  18,  1910.] 

Tbusts. — Conveyances, — Consideration, — Where  eertatn  persons  ap- 
pointed another  to  purchase  certain  lands,  the  deed  to  be  taken  in 
his  name,  the  purchase  money  being  furnished  by  them,  a  trust 
arises  in  their  favor  (§4019  Bums  1908,  §2976  R.  S.  1881),  and 
they  may  require  the  sale  of  such  land  and  a  distribution  of  the 
proceeds. 

Prom  Starke  Circuit  Court ;  John  C.  Nye,  Judge. 

Suit  by  John  G.  Lobstein  and  others  against  Andrew  H. 
Dressel  and  others.  From  a  decree  for  plaintiffs,  said  Dres- 
sel  appeals.    Affirmed. 

H.  R,  Robhins,  for  appellant. 

C.  C.  Kelley  and  W,  A.  Foster,  for  appellees. 

Watson,  J. — This  is  a  suit  to  declare  a  trust.  The  com- 
plaint is  in  one  paragraph,  and  alleges,  in  substance,  that  on 
February  13,  1899,  appellees  owned  the  land  described  in 
the  complaint;  that  said  land  was  sold  by  the  treasurer  of 
Starke  county,  Indiana,  at  a  delinquent  tax  sale,  to  William 
B.  Austin  for  $105.82 ;  that  afterwards  appellees  each  con- 
tributed $31.70,  and  gave  that  amount  to  Andrew  Dressel 
for  the  purchase  of  the  tax  certificate,  and  to  have  it 
transferred  to  his  son,  Andrew  H.  Dressel,  for  them ;  that 
Andrew  Dressel  gave  the  money  so  raised  by  appellees  to 
his  son,  Andrew  H.  Dressel,  with  instructions  to  purchase 
the  certificate,  surrender  it,  and  take  a  tax  deed  in 
his  own  name;  that  afterwards,  on  June  16,  1904,  Philip 
J.  Wetzel  instituted  proceedings  to  foreclose  a  mortgage  on 
said  real  estate,  making  Andrew  H.  Dressel  a  party  thereto, 
who  set  up  his  claim  by  way  of  cross-complaint  to  foreclose 
the  tax  lien  represented  by  the  tax  deed  so  obtained  by  him, 
and  recovered  judgment  for  $369.29  and  a  lien  upon  said 
land  to  secure  said  amount,  to  which  appellees  were  not  made 
parties.    In  October  1904,  he  caused  to  be  issued  an  order  of 
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sale  on  said  decree.  Said  real  estate  was  thereupon  sold  by 
the  sheriff  of  Starke  county  on  November  15,  1904.  Andrew 
H.  Dressel  bid  therefor  the  amount  of  his  lien  and  costs,  to 
wit,  $427.67,  and  afterwards  received  a  sheriff's  deed  to 
said  real  estate.  In  addition  to  the  contributions  made  by 
appellees,  and  prior  to  said  foreclosure  proceedings  and  sale, 
the  personal  property  belonging  to  these  appellees,  to  the 
amount  of  $315,  was  sold  and  the  money  turned  over  to  An- 
drew H.  Dressel,  with  the  agreement  and  understanding  that 
it  was  to  be  used  for  the  purpose  of  enabling  him  to  pay 
the  taxes  and  charges  on  said  land  and  free  it  from  said 
tax  lien  before  named;  that  the  money  which  Andrew  H. 
Dressel  paid  for  the  sheriff's  deed  belonged  to  appellees,  and 
was  turned  over  to  Dressel  for  the  purposes  as  aforesaid ;  and 
that  in  all  the  transactions  he  acted  solely  as  the  trustee  of 
said  appellees.  The  interest  of  each  party  plaintiff  and  de- 
fondant  is  then  set  out.  The  prayer  is  that  the  property  be 
declared  as  held  in  trust  by  said  Dressel  for  said  appellees, 
and  that  it  be  sold  and  the  proceeds  divided  among  appellees 
according  to  the  interest  of  each  as  therein  set  out.  A  de- 
murrer was  overruled,  exceptions  were  taken,  and  answer 
was  filed  in  two  paragraphs,  (1)  a  general  denial,  and  (2) 
setting  up  former  adjudication  and  stating  defendant's 
source  of  title.  The  court  submitted  certain  facts  to  a  jury, 
found  the  facts  specially,  and  announced  its  conclusions  of 
law  thereon. 

The  assignments  relied  on  for  reversal  are:  (1)  The  over- 
ruling of  appellant's  demurrer  to  the  complaint;  (2)  the 
complaint  of  appellees  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (3)  the  court  erred  in  the  first 
conclusion  of  law;  (4)  the  court  erred  in  the  second  con- 
clusion of  law;  (5)  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

The  special  findings  disclose  that  John  G.  Lobstein,  Sr., 
John  Lobstein,  Charles  J.  Hanke,  Arthur  D.  Rehm,  and  the 
defendants,  Andrew  Dressel,  Philip  J.  Wetzel,  together  with 
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Charles  Rapp  and  Andrew  Rehm,  prior  to  and  on  February 
13,  1889,  were  members  of  the  Lake  Grove  Clnb,  and  at  said 
time  said  clnb  was  the  owner  in  fee  simple  of  real  estate  in 
Starke  county,  Indiana  (describing  it) ;  that  on  said  day 
the  taxes  on  said  real  estate  became  delinquent  and  the 
real  estate  was  sold  by  the  treasurer  of  said  county  to 
William  B.  Austin  for  $105.82;  that  on  February  10, 
1901,  said  plaintiffs  and  defendants  other  than  Andrew 
II.  Dressel,  met  in  the  city  of  Chicago,  and  mutually  agreed 
that  each  of  said  parties  should  bear  his  proportionate  share 
of  the  expenses  of  redeeming  the  real  estate  from  said  tax 
sale,  and  each  should,  and  did,  contribute  $31.70  for  such 
redemption;  that  they  turned  the  money  over  to  Andrew 
Dressel,  who  was  to  act  as  agent  for  himself  and  the  other 
parties  to  procure  the  assignment  of  said  tax  certificate 
from  said  Austin,  and  that  he  should  have  it  assigned  to 
his  son,  Andrew  H.  Dressel,  appellant  herein,  who  was  not 
a  member  of  said  club;  that  said  Andrew  H.  Dressel  was 
to  hold  it  in  trust  for  the  parties  who  so  contributed  for 
said  redemption;  that  thereafter  William  B.  Austin  as- 
signed said  tax  certificate  to  Andrew  H.  Dressel,  in  pursu- 
ance of  said  agreement ;  that  by  said  agreement  Andrew  H. 
Dressel  received  $315  from  the  sale  of  certain  personalty 
belonging  to  said  club;  that  on  March  19,  1901,  Andrew  H. 
Dressel  surrendered  said  tax  certificate  to  said  land,  which 
had  been  so  assigned  to  him,  and  took  a  tax  deed  for  said 
real  estate;  that  on  June  16,  1904,  Philip  J.  Wetzel  insti- 
tuted foreclosure  proceedings  against  said  club,  making 
Andrew  H.  Dressel  a  party;  that  in  said  suit  Andrew  H. 
Dressel,  without  the  knowledge  of  plaintiffs  or  defendants, 
set  up  his  apparent  interest  as  shown  by  the  record,  by  this 
assigned  tax  certificate  and  tax  deed  by  way  of  cross-com- 
plaint, and  in  said  suit  sought  to  foreclose  his  apparent  tax 
lien  as  represented  by  said  tax  deed ;  that  he  obtained  judg- 
ment for  the  sum  of  $369.29,  and  a  decree  declaring  that 
his  lien  was  prior  to  and  superior  to  the  mortgage  interest  of 
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Philip  J.  Wetzel ;  that  on  October  8,  1904,  said  Andrew  H. 
Dressel  caused  an  order  of  sale  to  be  issued  on  said  decree, 
and  caused  said  land  to  be  offered  by  the  sheriff  of  said 
Starke  county,  Indiana,  for  sale,  which  was  sold  on  Novem- 
ber 5,  1904,  and  said  Andrew  H.  Dressel  bid  for  said  real 
estate  the  amount  of  said  lien  and  costs,  to  wit,  $427.67,  and 
received  a  sheriff's  deed  therefor;  that  said  Andrew  H. 
Dressel  has  no  interest  in  said  real  estate  whatsoever,  but 
holds  it  in  trust  for  the  use  and  benefit  of  said  plaintiffs  and 
his  codefendants. 

The  court  stated  the  law  to  be  as  follows:  That  the  deed 
to  said  real  estate  is  now  held  in  tnist  by  Andrew  H.  Dressel 
for  the  use  and  benefit  of  plaintiffs  and  defendants  other 
than  Andrew  H.  Dressel ;  that  the  land  should  be  sold  and 
the  proceeds  divided  among  the  parties  to  this  suit,  other 
than  Andrew  II.  Dressel,  in  proportion  to  their  interests  in 
the  real  estate  herein  found  to  exist. 

Section  4012  Bums  1908,  §2969  R.  S.  1881,  provides  that 
"no  trust  concerning  lands,  except  such  as  may  arise  by  im- 
plication of  law,  shall  be  created,  unless  in  writing,  signed 
by  the  party  creating  the  same."  Section  4019  Burns  1908, 
§2976  R.  S.  1881,  provides  that  a  trust  arises  in  favor  of  a 
party  or  parties  '*  where  it  shall  be  made  to  appear  that,  by 
agreement  and  without  any  fraudulent  intent,  the  party  to 
whom  the  conveyance  was  made,  or  in  whom  the  title  shall 
vest,  was  to  hold  the  land  or  some  interest  therein,  in  trust 
for  the  party  paying  the  purchase  money  or  some  part 
thereof." 

The  complaint  alleged  that  the  real  estate  was  purchased 
in  the  name  of  Andrew  H.  Dressel,  with  the  money  belong- 
ing to  appellees,  under  and  by  virtue  of  an  agreement  there- 
tofore entered  into  by  said  appellees  and  said  Andrew  H. 
Dressel.  Section  4019,  supra,  provides  for  just  such  a  trust 
as  is  herein  alleged  to  exist.  Under  the  statute  and  the  au- 
thorities the  complaint  was  suflScient  to  withstand  a  demur- 
rer.   McDonald  v.  McDonald  (1865),  24  Ind.  68;  Hampson 


NOVEMBER  TERM,  1909.  599 


Ramage  r.  Wilson — 45  Ind.  App.  599. 


V.  Fall  (1878),  64  Ind.  382;  Uughes  v.  White  (1889),  117 
Ind.  470;  Prou)  v.  Prow  (1893),  133  Ind.  340;  Barber  v. 
Barber  (1896),  146  Ind.  390. 

The  evidence  is  not  in  the  record.  We  assume  that  it  sus- 
tains the  findings  of  the  court.  Under  the  averments  of  the 
complaint,  and  upon  the  findings  of  the  court,  appellant's 
claim  is  not  based  upon  a  legal  reason,  nor  founded  upon  an 
equitable  principle.  Good  conscience  and  common  honesty 
forbid  the  establishment  of  appellant's  claim.  Upon  the 
findings  made  the  court  did  not  err  in  its  conclusions  of  law 
stated  thereon,  nor  is  the  decision  of  the  court  contrary  to 
law.  We  find  no  error  for  which  this  judgment  should  be 
reversed. 

Judgment  affirmed. 


Ramage  v.  Wilson. 

[No.  6,387.     Filed  June  22,  1900.     Rehearing  denied  January  14, 
1910.    Transfer  denied  March  18,  1910.] 

1.  Appeal. — Briefs, — Waiver. — Points  not  discussed  are  waived, 
p.  603. 

2.  CJoNTBACTS. — Oas  an4  Oil. — ^Tlie  object  of  a  contract  for  the 
sinking  of  oil  and  gas  wells  Is  to  explore  the  land  for  oil  and  gas, 
and  to  develop  the  production  thereof,    p.  603. 

.1.  Contracts. — Optitms. — (Uts  and  Oil. — Under  a  contract  provid- 
ing that  the  contractor  shall  "drill  an  additional  well  each  sixty 
days,  or  pay  |1  per  day  for  each  and  every  day's  delay  over  that 
time  until  three  wells  are  drilled,"  and  that  tlw*  contractor  "shall 
have  the  right  to  ♦  ♦  *  cancel  or  annul  this  contract  or  any  part 
thereof  at  any  time,'*  such  contract t.r  may  not  retain  the  g«as  and 
oil.  and  operate  the  two  wells  drilled,  and  cancel  the  contract  so 
far  as  It  affects  other  part^  of  the  real  estate,  or  requires  the 
sinking  of  a  third  well.     p|).  no.s.  f;«^. 

4.  Contracts. — Oil  and  (ias. — Real  J'ropcrttf. — Vested  Interests. — 
A  contractor  who  sinks  oil  >r  j;cas  wells  under  a  contract  giving 
to  blm  a  part  of  the  gas  or  oil  dlscoveretl.  ui>on  the  discovery  and 
developnaent  thereof,  acqulr'^s  a  vested  interest  therein,     p.  601. 

Prom  Grant  Superior  Court;   B.  F.  Harness,  Judge. 
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Action  by  John  W.  Wilson  against  Samuel  Y.  Ramage. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed, 

Simmons  &  Dailey.  for  appellant. 

Thomas  B.  Dicken  and  Lett  d'  Haxsleyj  for  appellee. 

Watson,  J. — This  was  an  action  by  appellee  to  recover 
from  appellant  a  certain  sum  of  money  alleged  to  be  due 
under  the  terms  of  an  oil  and  gas  lease.  The  case  was  tried 
by  the  court.  At  the  request  of  appellant  the  court  made  a 
special  finding  of  the  facts  and  stated  its  conclusions  of  law 
thereon.  Upon  the  conclusions  of  law  filed  by  the  court 
judgment  was  rendered  for  appellee  in  the  sum  of  $286. 

The  following  assignments  are  relied  on  for  reversal:  (1) 
The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  error  (2)  in  overruling  appellant's  demur- 
rer to  the  complaint;  (3)  in  sustaining  appellee's  demurrer 
to  the  fourth  paragraph  of  answer;  (4),  (5),  (6),  (7)  in 
each  of  the  conclusions  of  law  stated  by  the  court;  (8)  in 
overuling  appellant's  motion  for  a  new  trial;  (9)  in  over- 
ruling appellant's  motion  to  modify  the  judgment.  The  rea- 
sons assigned  for  a  new  trial  were:  (1)  The  decision  is  con- 
trary to  law;  (2)  error  in  overruling  the  motion  to  modify 
the  judgment;  (3),  (4)  excessive  damages;  (5),  (6),  (7) 
error  in  each  of  the  conclusions  of  law  stated  by  tlie  court. 

The  special  findings  were,  in  substance,  that  on  July  19, 
1899,  and  subsequently  thereto,  up  to  and  including  the  date 
of  the  filing  of  this  cause,  appellee  was  the  owner  in  fee 
simple  of  certain  described  land  in  Grant  county,  Indiana, 
and  on  said  date  appellee  and  his  wife  leased  said  premises 
to  Thomas  McDonald.  The  material  terms  of  said  lease,  as 
found  by  the  court,  were,  in  substance,  that  in  consideration 
of  $25  appellee  and  wife  granted  and  guaranteed  to  Thomas 
McDonald  "all  the  oil  and  gas  in  and  under  the  follow- 
ing described  premises  [describing  them],"  with  the  right  to 
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enter  for  drilling  purposes,  and  to  erect  and  maintain  neces- 
.sary  buildings  and  pipe-lines,  appellee  to  have  one-eighth  of 
the  oil  produced  and  saved.  It  was  further  provided  in  said 
leasi^  that,  in  the  event  no  well  was  completed  within  fifteen 
months  from  the  date  of  the  lease,  said  grant  should  become 
null  and  void,  unless  the  second  party  should  thereafter  pay 
$1  per  day  for  each  day's  delay.  The  lease  contained  the 
following  specific  provisions: 


(<. 


Second  party  [appellant]  also  agrees  to  drill  an 
additional  well  each  sixty  days,  or  to  pay  $1  per  day 
for  each  and  every  day's  delay  over  that  time  till 
three  wells  are  drilled. 

The  second  party  shall  have  the  right  to  use  suffi- 
cient gas,  oil  and  water  to  run  all  machinery  for 
operating  said  wells,  also  the  right  to  remove  all  its 
property  at  any  time,  and  may  cancel  and  annul  this 
contract  or  any  part  thereof  at  any  time. 

It  is  understood  between  the  parties  to  this  agree- 
ment that  all  conditions  between  the  parties  hereunto 
shall  extend  to  their  heirs,  executors,  successors  and 
assigns." 

The  lease  was  duly  recorded.  Thomas  McDonald  assigned 
the  lease  to  the  Emery  Oil  Company.  This  company  drilled 
two  wells  on  the  east  thirteen  and  one-third  acres  of  the 
leased  premises,  but  no  other  well  was  drilled  on  the  real 
estate  described,  and  no  well  has  been  drilled  or  completed 
on  the  six  and  two-thirds  acres  off  the  west  end  of  said  real 
estate.  On  January  28,  1903,  the  Emery  Oil  Company  and 
Prank  M.  Johnson  assigned  said  lease  to  appellant,  and  he 
was  the  owner  of  the  lease  and  in  possession  of  said  premises 
thereunder  on  the  date  of  the  filing  of  this  action. 

The  court  further  found  that  the  lease  provided  for  an 
additional  well  each  sixty  days,  or  the  payment  of  $1  per 
day  for  each  day's  delay  over  that  time  until  three  wells 
should  be  drilled,  but  that  the  third  well  had  never  been 
drilled.  There  was  no  payment  of  the  $1  per  day  for  the 
period  of  286  days,  beginning  December  1,  1903,  and  ending 
September  13,   1904.      Appellant  took  possession   of  said 
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premises  under  the  assigument.,  and  continued  in  such  pos- 
session up  to  and  including  the  time  of  the  filing  of  this 
action,  for  the  purpose  of  operating  the  two  wells  located 
thereon.  On  January  20,  1904,  appellant  executed  and 
acknowledged  an  instrument  setting  out  the  fact  of  the  exe- 
cution and  several  assignments  of  the  said  lease,  and  declar- 
ing further : 

**  Whereas,  said  S.  Y.  Ramage  desires  to  be  relieved 
from  the  payment  of  all  further  rental,  or  penalty,  as 
provided  in  said  lease,  for  a  failure  to  drill  a  third  well 
on  the  above-described  premises,  said  S.  Y.  Ramage, 
therefore  does  hereby  cancel  and  annul  said  contract 
and  lease,  so  far  as  it  grants  and  guarantees  to  said 
Thomas  McDonald,  his  heirs,  executors,  successors  and 
assigns,  and  to  said  S.  Y.  Ramage  the  right  and  per- 
missions to  drill  a  third  or  additional  well  or  wells 
on  said  real  estate,  and  said  S.  Y.  Ramage  hereby  can- 
cels and  annuls  all  that  portion  of  said  contract  which 
provides  for  the  payment  of  $1  per  day  for  each  and 
every  day's  delay  over  sixty  days  in  completing  wells 
under  said  lease,  and  especially  for  a  failure  to  com- 
plete a  third  well  under  said  lea^e,  for  the  reason  that 
two  wells  have  been  completed  on  said  real  estate 
under  the  terms  of  said  lease,  and  have  proven  un- 
profitable, and  the  said  S.  Y.  Ramage  does  not  intend 
to  drill  or  complete  any  third  or  additional  well  or 
wells  on  said  real  estate,  and  hereby  declares  that  he 
will  not  hereafter  hold  the  possession  of  said  real  es- 
tate for  the  purpose  of  drilling  or  completing  a  third 
or  additional  well  or  wells,  but  will  only  hold  said 
lease  and  the  real  estate  therein  described  for  the  pur- 
pose of  running  and  operating  said  tw*o  w^ells  now 
drilled  and  completed  on  said  real  estate. 

And  said  S.  Y.  Ramage  hereby  cancels  and  annuls 
said  contract  and  lease  as  to  six  and  two-thirds  acres 
of  even  width  off  the  west  end  of  said  above-described 
real  estate,  described  in  said  contract  and  lease,  and 
hereby  surrenders  said  six  and  two-thirds  acres  to 
said  John  W.  Wilson,  free  from  said  lease  and  con- 
tract.'' 

The  release  was  recorded  and  tendered  to  this  appellee, 
but  he  refused  to  accept  it.     The  court  stated  as  its  con- 
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elusions  of  law  on  said  findings,  that  appellee  should  recover 
from  appellant  $286,  and  that  appellee  be  given  judgment 
against  appellant  for  said  sum  and  costs. 

The  only  assignments  of  error  discussed  by  appellant  in 

his  brief  are  that  the  trial  court  erred  in  its  conclusions  of 

law  stated  upon  the  special  finding  of  facts.    The 

1.  other  errors  assigned  are,  therefore,  deemed  to  be 
waived.    Indianapolis  St.  R.  Co.  v.  Bolin  (1906),  39 

Ind.  App.  169;  Delaware,  etc.,  Tel.  Co.  v.  Fiske  (1907),  40 
Ind.  App.  348;  Pittsburgh,  etc.,  R.  Co.  v.  Ross  (1907),  169 
Ind.  3.  The  question  for  consideration  here  is.  Did  appel- 
lant, under  the  terms  of  the  lease,  have  the  power  to  cancel 
and  annul  the  obligation  to  drill  a  third  well  on  the  leased 
premises  ¥  This  court  has  held  in  a  case  between  these  same 
parties  (Ramage  v.  Wilson  [1906],  37  Ind.  App.  532),  in 
which  case  the  same  language  was  involved,  that  the  words 
*'and  may  cancel  and  annul  this  contract  or  any  part  thereof 
at  any  time*'  are  seemingly  uncertain,  and  ** certainly  am- 
biguous." In  the  same  opinion  this  court  further  said: 
*'When  such  ambiguity  arises  in  a  contract,  the  courts  in 
the  construction  thereof  will  look  to  the  intention  of  the 
parties  as  evidenced  from  the  'nature  of  the  instrument,  the 
conditions  under  which  it  was  made,  the  situation  of  the 
parties,  the  nature  of  their  business,  the  interest  to  be  pro- 
tected' (Mericay.  Burget  [1905],  36  Ind.  App.  453),  and  the 
construction  which  may  be  developed  by  their  acts  and  treat- 
ment of  the  contract."    It  is  evident  that  the  inten- 

2.  tion  of  the  owner  of  the  real  estate  in  executing  the 
aforesaid  lease  was  to  have  the  premises  developed  for 

gas  and  oil.  Ramage  v.  Wilson,  supra;  Gadbury  v.  Ohio, 
etc.,  Gas  Co.  (1904),  162  Ind.  9,  62  L.  R.  A.  895. 

For  the  purpose  of  the  proper  exploration  and  develop- 
ment of  such  estate  it  was  specifically  provided  in  the  lease 
that  appellant  v/as  **to  drill  an  additional  well  each 

3.  sixty  days,  or  pay  $1  per  day  for  each  and  evciy 
day 's  delay    over    that    time  "until    tln*eo    wells    are 


604  APPELLATE  COURT  OP  INDIANA, 

Ramage  v,  Wilson — 45  Ind.  App.  509. 

drilled."  Under  the  rule  of  construction  laid  down,  it  is 
not  reasonable  to  presume  that  the  parties  intended  thereby 
that  the  grant  of  all  the  oil  and  gas  under  said  premises 
should  remain  in  force,  and  yet  the  lessee  be  permitted  to 
alter  the  positive  agreement  to  drill  three  wells  in  order  to 
develop  the  land. 

Upon  the  discovery  of  oil  the  lessee's  interest  became 
thereby  a  vested  interest  in  the  leased  premises.    Ramage  v. 

Wilson,  supra;   Carr  v.  Iluntmgton  Lightf  etc,  Co. 
4.     (1904),  33  Ind.  App.   l;Ueal  v.  Niagara  Oil  Co. 

(1898),  150  Ind.  483;  Gadbury  v.  Ohio,  etc.,  Gas  Co., 
supra. 

The  release  does  not  purport  to  convey  to  the  lessor  the 
lessee's  interest  in  the  land,  t.  6.,  the  gas  and  oil  thereunder, 

except  so  far  as  the  release  of  the  six  and  two-thirds 
3.    acres  may  be  construed  to  be  the  release  of  all  interest 

in  the  gas  and  oil  under  that  tract  of  the  leased  land. 
Since  no  question  is  raised  as  to  the  sufficiency  of  the  release 
of  said  tract  it  is  not  necessary  to  consider  it  in  this  opinion. 
The  release,  by  its  terms,  attempts  to  cancel  and  annul  the 
contract  so  far  as  it  grants  the  right  to  drill  a  third  well, 
and  also  to  cancel  the  obligation  to  pay  $1  per  day  for  each 
day's  delay  over  the  specified  time. 

Lessee  sets  out  as  his  reason  for  canceling  these  obliga- 
tions, that  the  two  wells  drilled  have  proved  unprofitable.  It 
will  be  observed,  however,  from  the  release  itself,  that  he 
desires  to  hold  '"said  lease  and  the  real  estate  described 
therein,  for  the  purpose  of  running  and  operating  said  two 
wells  now  drilled  and  completed  on  said  real  estate. ' '  And 
this,  in  spite  of  the  fact  that  he  insists  that  the  running  of 
them  is  unprofitable.  The  release  does  not  specifically  re- 
cant to  the  lessor  the  oil  and  gas  under  the  premises. 
Neither  can  such  a  grant  be  implied  from  the  terms  of  the 
instrument.  It  only  attempts  to  cancel  the  lessee's  obliga- 
tion to  develop  the  land  or  pay  the  alternative  sum  of  money, 
according  to  the  terms  agreed  between  the  parties.     It  is  not 
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reasonable  to  interpret  the  terms  of  the  lease  as  showing  the 
intention  of  the  parties  to  enter  into  a  contract  such  as  that 
contended  for  by  appellant.  It  is  true,  as  appellant  con- 
tends, that  he  could  have  annulled  or  canceled  the  entire 
contract  at  any  time,  and  surrendered  the  possession  of  the 
ieased  property,  and  thereby  have  been  relieved  from  any 
future  liability  on  account  thereof,  but  this  he  did  not  do. 
He  attempted  to  surrender  and  release  six  and  two-thirds 
acres  and  retain  possession  of  thirteen  and  one- third  acres. 
Having  retained  possession  of  the  thirteen  and  one-third 
acres  he  was  not  relieved  from  performing  his  part  of  the 
contract,  to  wit,  to  drill  the  third  well,  or  pay,  in  lieu  thereof. 
$1  per  day  for  each  day  in  default  thereof. 

The  contract  is  not  to  be  construed  as  meaning  that  ap- 
pellant may  continue  to  take  the  profits  of  his  lease,  and  yet 
refuse  to  drill  the  number  of  wells  provided  for  by  the  posi- 
tive terms  of  the  lease.  For  these  reasons,  we  find  no  error 
by  the  trial  court  in  the  conclusions  of  law  stated  on  the 
special  finding  of  facts. 

Judgment  affirmed. 


Farmers  Mutual  Fire  Insurance  Company 

V.  Hill. 

[No.  6,674.    Filed  March  29.  1910.1 

1.  Appeal. — Briefs, — Waiver. — ^Alleged  errors  not  discussed  are 
waived,    p.  607. 

2.  Insurance. — Policies, — Voidable. — Avsivcr. — In  an  action  on  a 
fire  policy,  an  answer  alleging  that  the  assured,  contrary  to  the 
company's  rules  of  which  he  had  knowledge,  placed  oil  and  gaso- 
line in  his  bam.  that  he  left  stoves  Imrnliig  in  such  !)arn,  and 
that  such  stoves  set  the  barn  on  fire,  tliereby  destroying  it,  is  in- 
sufficient, there  being  no  showing  of  a  resfission  of  the  contract 
because  of  the  alleged  breach,  or  any  return,  or  offer  of  return, 
of  the  premiums  or  assessments  re^^lved.    p.  007. 

3.  Insurance. — Fire   Pnlicics.— Violation   of  Rules  hy  As.furcfl.— 
yegliffcnce, — Wilfnlness, — An.^wer. — An   answer,   in   a   fire  Insiir- 
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a  nee  case,  that  the  plaintiff  placed  gasoline  and  oil  stoves  in  the 
insured  barn,  and  that  he  negligently  and  carelessly  left  them 
burning,  in  violation  of  his  contract,  and  that  he  "wilfully  and 
carelessly*'  left  them  burning,  by  reason  whereof  the  barn  was 
destroyed,  does  not  show  a  wilful  or  intentional  burning  of  the 
barn,  and  Is  therefore  insuflicient    p.  608. 

From  Noble  Circuit  Court ;  Joseph  W.  Adair,  Judge. 

Action  by  Wilbur  H.  Hill  against  the  Farmers  Mutual 
Fire  Insurance  Company,  of  Noble  county,  Indiana.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Fred  L,  Bodenhafer  and  L.  W,  Welker,  for  appellant. 
T.  A,  Redmond,  L.  H.  Wrigley  and  R.  W.  McBride,  for 
appellee. 

CoMSTocK,  J. — Action  upon  a  policy  of  fire  insurance 
issued  by  appellant  corporation  to  appellee  on  certain  real 
and  personal  property  owned  by  him.  The  complaint  alleges 
the  execution  of  the  policy,  the  payment  of  all  assessments, 
the  destmction  of  the  property  by  fire,  and  the  performance 
by  appellee  of  all  the  terms  and  conditions  of  the  policy. 
The  appellant  answered  in  two  paragraphs,  each  admitting 
the  allegations  of  the  complaint,  but  averring  that  by  article 
sixteen  of  the  rules  and  regulations  set  forth  in  appellant's 
constitution  it  is  provided : 

**This  association  will  not  insure  in  any  incorporated 
cities,  towns  or  villages,  nor  will  this  association  in- 
sure any  property,  such  as  mills,  blacksmith  shops, 
tanneries,  schoolhouses,  churches  or  bams  with  stoves 
or  furnaces,  arches  for  fires,  etc.  They  will  insure 
threshing  machinery  when  not  in  use,  as  contents  of 
building  only." 

The  first  paragraph  of  answer  avers  that  appellee,  with 
knowledge  of  the  rule  before  set  forth,  placed  in  his  bank 
barn  (one  of  the  buildings  insured),  oil  and  gasoline  stoves, 
filled  the  stoves  with  oil  and  gasoline,  lighted  them,  and 
negligently  and  carelessly  left  them  burning  and  unpro- 
tected; that  they  were  burning  when  said  bank  barn 
oaujrht  fire  and  was  burned;    ''that  it  was  on  account  of 
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plaintiff's  violation  of  said  policy  and  the  articles  of  asso- 
ciation,  rules  and  regulations  of  defendant  company,  by  plac- 
ing said  stoves  in  said  barn  in  such  manner,  that  the  bam, 
with  its  contents,  was  destroyed  by  fire."  The  allegations  of 
the  second  paragraph  of  answer  are  similar  to  those  of  the 
iirst,  except  that  the  connection  between  the  placing  of  the 
stoves  in  the  barn  and  the  destruction  of  the  bam  is  thus 
alleged:  ** Plaintiff  did  •  •  •  wilfully  and  carelessly 
place  in  said  bank  bam  gasoline  and  oil  stoves,  and  started 
fires  therein,  and  left  them  burning  in  said  bam,  unpro- 
tected from,  and  setting  fire  to,  combustible  and  inflammable 
matter  in  said  building,  which  caught  fire  from  said  stoves, 
whereby  said  barn  and  its  contents  were  burned,  all  of  which 
was  caused  by  plaintiff's  negligence  and  carelessness  in  so 
placing  said  stoves  in  said  barn  and  starting  fire  therein,  as 
aforesaid,  and  not  otherwise."  Said  first  paragraph  of  an- 
swer, referring  to  the  policy  in  suit,  alleges  that  **  defendant 
further  admits  that  plaintiff  paid  all  assessments  made 
thereon, ' '  and  a  similar  averment  is  in  the  second  paragraph 
of  answer.  A  demurrer  for  want  of  facts  was  overruled  as 
to  the  complaint,  and  sustained  as  to  each  of  said  paragraphs 
of  answer.  The  appellant  refusing  to  plead  further,  the 
court  rendered  judgment  in  favor  of  appellee  for  $1,432  and 
costs. 

The  errors  relied  upon  for  reversal  challenge  the  suffi- 
ciency of  the  complaint  and  the  action  of  the  court  in  sus- 
taining the  demurrer  to  each  of  said  paragraphs  of 

1.  answer.     The  first  specification  of  error  is  waived  by 
failure  to  discuss  it. 

Appellee  seeks  to  uphold  the  action  of  the  court  upon 

various  grounds.     We  think  it  necessary'  to  refer  to  but  one 

of  them,  viz. :     Each  paragraph  of  the  answer  is  bad 

2.  because  of  its  failure  to  aver  any  rescission  of  the 
contract  by  appellant,  or  any  tender  or  offer  to  return 

the  premiums  and  assessments  paid  by  appellee.  Whether 
the  rule  referred  to,  and  whether  appellee's  agreement  in  the 
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]>olie.v  to  comply  with  the  rules  and  regulations  of  the  asso- 
ciation, constitute  a  continuing  warranty,  as  claimed  by  ap- 
pellant, or  whether  it  is,  as  contended  by  appellee,  a  rule 
adopted  solely  for  the  guidance  of  appellant's  officers  and 
agents  in  placing  insurance,  still,  each  of  said  paragraphs  is 
insufficient  upon  the  ground  before  stated.  Aetna  Life  Ins. 
Co,  V.  Bockting  (1907),  39  Ind.  App.  586;  Olens  Falls  Ins. 
Co.  V.  Michael  (1907),  167  Ind.  659,  8  L.  R.  A.  (N.  S.)  708; 
Modern  Woodmeyi^  etc.,  v.  Vincent  (1907),  40  Ind.  App.  711. 

The  first  paragraph  charges  only,  that  appellee  placed  the 

stoves  in  said  barn,  filled  them  with  gasoline  and  oil,  lighted 

them,  and  negligently  and  carelessly  left  them  bum- 

3.  ing  and  unprotected,  in  violation  of  his  said  contract. 
The  second  paragraph  charges  the  same  acts  to  have 
been  done  by  appellee  ** wilfully  and  carelessly,"  and  that 
tlie  building  caught  fire  from  said  stoves,  all  of  which  was 
caused  by  the  wrongful  act  of  appellee.  These  averments 
amount  only  to  an  allegation  of  negligence,  and  are  not  suffi- 
cient to  avoid  the  obligation  of  the  insurer  upon  the  policy, 
because  not  coupled  ^vith  the  intention  of  the  insured  to 
destroy  such  property. 

Judgrment  affirmed. 


Indianapolis  Southern  Railroad  Company 

V.  Shea. 

rXo.  O.RfiO.     Filed  January  5,  1910.     Rehearing;  denied  March  2t». 

imo.i 

1.  Eminent  Domain. — Railroads. — Damages  to  Frontagers. — Com- 
plaint.— A  complaint  by  the  owner  of  a  lot  fronting  upon  a  street 
ovor  which  defendant  railroad  company  had  constructed  its  track, 
alleg:Ini^  that  the  use  of  the  street  by  such  company  totally  de- 
stroyed the  value  of  his  house  as  a  residence  and  "depreciated 
the  value  of  said  property"  in  the  sum  of  $5,000,  shows  that  the 
market  value  of  plaintiff's  property  was  depreciated,    p.  610. 

2.  l^Mi.MXT  Domain. — Railroads. — Construction  Kith  Consent  of 
Frontager. — Damages. — Anstcer. — An  answer  alleging  that  the<le- 
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fendant  railroad  company  constructed  its  track  ui)on  the  street 
in  front  of  plalntlfif's  lot.  and  that  he  consented  thereto,  is  bad.  in 
an  action  for  the  damages  caused  thereby,    p.  611. 

3.  Appeai. — Briefs. — Setting  Out  Excluded  Eiidenev. — Whether 
the  exclusion  of  certain  evidence  at  the  trial  was  prejudicial  can- 
not be  determined,  where  the  excluded  evidence  iJ^ot  set  out  In 
appellant's  brief,    p.  611. 

4.  Eminent  Domain. — Railroads. — Damages. — Measure  of. — The 
measure  of  damages  to  a  frontager  whose  property  abatted  the 
street  upon  which  defendant  railroad  company  had  constructed 
its  road,  is  the  difference  In  value  of  his  property  liefnre  nnd  after 
the  construction  and  operation  of  such  road.    p.  611. 

.',  Eminent  Domain. —  Damages  to  Frontagers, —  Imitructions. — 
Applicahility, — In  an  action  for  damages  against  a  railroad  com- 
pany for  constructing  its  track  upon  the  street  in  front  of  plaiu- 
tifTs  property,  an  instruction  that  such  company  can  be  com- 
pelled to  construct  switches  and  sidings  necessary  to  accommodate 
elevators,  mills  and  factories  built  along  the  line  thereof,  is  not 
applicable,    p.  612. 

<;.  Witnesses. —  Cross-Examination. —  Collateral  Questions. —  Emi- 
neni  Domain. — Damjaaes. — In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  constructing  its  road  in  front  of 
the  plaint ifTs  property,  the  trinl  court's  refusal  to  permit  a  wit- 
ness on  cross-examination  to  be  interrogated  conoerning  the  value 
theretofore  by  him  placed  on  otlier  property,  does  not  show  an 
abuse  of  discretion,    p.  612. 

From  Marion  Circuit  Court  (15,574) ;  Henry  Clay  Allen, 
Judge. 

Action  by  John  Shea  against  the  Indianapolis  Southern 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

James  E.  Kepperly,  Edgar  A.  Brown,  Francis  M.  Springer, 
Blemtt  Lee  and  J.  M.  Dickinson,  for  appellant. 
Hefr&n  dt  Harrington  and  John  W.  Kern,  fpr  appellee. 

Rabb,  p.  J. — The  appellant  is  a  railroad  corporation  own- 
ing a  line  of  railroad  entering  the  city  of  Indianapolis.  It 
procured  a  franchise  from  said  city,  authorizing  it  to  con- 
struct its  railroad  over  and  along  McGill  street  in  said  city. 
It  built  its  road  over  said  street  without  acquiring  the  right 
Vol.  4&— 39 
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of  way  from  the  abutting  real  estate  owners.  Appellee 
owned  a  residence  and  business  property  abutting  on  said 
street  over  which  appellant's  road  was  built. 

This  was  a  common-law  action  brought  by  appellee  to  re- 
cover damages  alleged  to  have  been  sustained  by  reason  of  in- 
jury to  his  said  property,  caused  by  the  construction  of  said 
road  over  said  street.  Appellant's  demurrer  to  the  com- 
plaint was  overruled.  An  answer  was  filed  consisting  of 
several  paragraphs.  Appellee's  demurrer  to  the  second 
paragraph  of  answer  was  sustained.  The  cause  was  put  at 
issue,  submitted  to  a  jury  for  trial,  verdict  returned  in  ap- 
pellee's favor,  appellant's  motion  for  a  new  trial  overruled, 
and  judgment  rendered  on  the  verdict. 

Appellant's  assignment  of  errors  calls  in  question  the  rul- 
ing of  the  court  below  on  the  demurrer  to  the  complaint,  the 
demurrer  to  the  second  paragraph  of  answer,  and 

1.  appellant's  motion  for  a  new  trial.  The  objection 
urged  against  the  complaint  is  that  it  fails  to  show 
by  proper  averments  that  appellee 's  property  has  been  dam- 
aged by  the  construction  of  appellant's  road.  The  averment 
in  this  respect  shows  that  appellee  had  erected  a  dwelling- 
house  upon  his  said  property  at  the  expense  of  $5,000,  which 
he  occupied  as  a  family  residence,  and  that  the  use  of  the 
street  by  appellant  for  its  railway  totally  destroyed  the  value 
of  the  house  as  a  residence,  and  **  depreciated  the  value  of 
said  property"  in  the  sum  of  $5,000.  Appellant  contends 
that  it  thus  appears  that  the  property  is  only  damaged  for 
residence  purposes,  and  that  it  does  not  affirmatively  appear 
that  its  market  value  is  affected  by  the  construction  of  ap- 
pellant's road.  The  complaint  is  clearly  not  susceptible  of 
the  construction  appellant  contends  for.  The  direct  aver- 
ment that  the  value  of  the  property  is  depreciated  $5,000 
can  be  understood  only  to  mean  its  market  value,  the  only 
value,  when  used  in  that  connection,  recognized  by  the  law. 

The  second  paragraph  of  appellant's  answer  avers  that 
appellant's  road  was  constructed  along  said  street  mth  the 
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knowledge  and  consent  of  appellee.    This  fact  was 

2.  not  a  bar  to  appellee's  right  to  recover  damages  for 
the  injury  done  to  his  property.    Porter  v.  Midland 

Pi.  Co.  (1890),  125  Ind.  476;  India7ia,  etc,  R.  Co.  v.  Allen 
(1888),  113  Ind.  308,  3  Am.  St.  650;  Indiana,  etc.,  B.  Co.  v. 
Allen  (1888),  113  Ind.  581;  Indiana,  etc.,  R,  Co.  v.  Eberley 
(1887),  110  Ind.  542,  59  Am.  Rep.  225;  Chicago,  etc.,  R.  Co. 
V.  Hall  (1893),  135  Ind.  91,  23  L.  R.  A.  231;  Pittsburgh, 
dc,  R.  Co.  V.  Harper  (1895),  11  Ind.  App.  481. 

On  the  trial  of  the  case,  appellant's  witness  Glenn  testified 
as  to  the  practicability  of  constructing  a  switch  or  side- 
track to  connect  appellant's  railroad  with  appellee's 

3.  property.     This  testimony,  upon  appellee's  motion, 
was,  over  appellant's  objection,  stricken  out.    Neither 

a  verbatim  copy,  nor  the  substance  of  the  testimony  of  the 
witness  that  was  so  stricken  out,  is  set  out  in  appellant's 
brief,  as  is  required  by  the  rules  of  this  court,  and  we  are 
not  able  to  say  from  its  presentation  to  us  whether  the  ruling 
of  the  court  was  right  or  wrong,  or  whether  harmful  or  other- 
wise to  appellant. 

It  appears  from  the  evidence  that  appellant  laid  its  track 

along  McGill  street  in  December,  1905,  but  that  its  road  was 

not  completed  nor  were  cars  run  over  it  until  July, 

4.  1906.  Numerous  witnesses  were  examined  by  ap- 
pellee, who,  without  objection,  testified  to  their  opin- 
ion of  the  value  of  appellee's  property  before  the  railroad 
was  constructed  and  its  value  after  the  road  was  constructed 
and  cars  were  run  over  it.  After  this  testimony  had  been 
thus  admitted  without  objection,  appellee  was  permitted, 
over  appellant's  objection,  to  give  his  opinion  upon  the  state 
of  facts,  and  this  is  complained  of  as  a  ground  for  reversal. 
No  error  intervened  in  this  action  of  the  court.  The  measure 
of  appellee's  damage  was  the  difference  in  the  market  value 
of  his  property  caused  by  the  construction  of  appellant's 
road,  and  the  road  was  not  constructed  until  its  parts  were 
connected  so  that  cars  could  be  run  over  it.     Proof  of  the 
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market  value  of  the  property  immediately  before  the  com- 
mencement of  the  construction  of  the  road  and  its  market 
value  after  its  completion  and  operation  tended  to  show  how 
its  market  value  had  been  aflPected  by  the  construction  of 
the  road,  and  if  the  evidence  tended  in  any  degree,  however 
small,  to  establish  the  fact,  it  was  competent. 

Appellant  requested  the  court  to  instruct  the  jury  as  fol- 
lows:   **I  instruct  you  that  under  the  laws  of  the  State  of 
Indiana,  and  of  the  United  States  of  America,  a  com- 

5.  mon  carrier  can  be  compelled  to  connect  with  its 
lines,  when  the  same  can  be  done  with  safety  and  is 

reasonably  necessary,  all  siding,  switch,  spur  or  turn-out 
tracks  necessary  to  accommodate  the  business  of  any  ele- 
vator, mill,  factory  or  any  other  industry  or  enterprise  that 
is  now  or  may  hereafter  be  constructed  abutting  the  line  of 
such  carrier."  The  instruction  asked  for  was  properly  re- 
fused. It  could  have  no  application  to  the  evidence  in  the 
case.  The  jury  was  correctly  instructed  as  to  the  rule  it 
should  apply  in  estimating  damages. 

Appellee's  witness  Welch  was  asked,  on  cross-examination. 

as  to  certain  property  owned  by  one  Dugan,  in  reference  to 

the  value  of  which  witness  had  on  some  former  occa- 

6.  sion  testified.    Appellee's  objection  to  this  question 
was  sustained.     No  reversible  error  can  be  predicated 

upon  a  ruling  of  this  character.  It  was  within  the  discretion 
of  the  trial  court  as  to  what  limits  should  be  placed  upon  the 
cross-examination  of  witnesses,  nnd  we  cannot  say  in  this 
case  that  there  was  an  abuse  of  discretion.  The  same  role  is 
applicable  to  certain  questions  asked  appellant's  witnesses 
upon  cross-examination,  which  they  were  required  to  answer, 
and  which  ruling  is  complained  of. 

We  find  no  reversible  error  in  the  record.    Judgment  of 
the  court  below  affirmed. 
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Indiana  Natural  Gas  and  Oil  Company  v. 
Ganiard,  Administrator. 

[No.  0,7&4.    Filed  March  29,  1910.] 

1.  Covenants. — Running  icith  Land. — Gas  ami  Oil  Contracts, — 
Rentals. — Covenants  in  a  gas  and  oil  contract  reqniring  the  pay- 
ment of  certain  rent  and  the  furnishing  of  gas  for  use  in  the 
owner's  houses,  run  with  the  laud.    p.  617. 

1*.  Covenants. — Gas  and  Oil  Contracts. — Rentals. — Gas. — ^Agree- 
ments In  a  gas  and  oil  contract  to  pay  to  the  owner  certain  rentals 
until  the  sinking  of  a  well,  and  to  furnish  gas  free  for  his  houses, 
are  separate  and  unconditional,  and  where  no  time  is  fixed 
within  which  a  well  should  be  completed,  such  rentals  are  payable 
indefinitely  until  a  well  is  completed,    p.  617. 

o.  Covenants. — Gas  and  Oil  Contracts. — Furnishing  Gas. — Failure. 
— Justification  by  Owner's  Act. — Where  a  gas  and  oil  contract  re- 
quired the  payment  of  certain  rentals  and  the  furnishing  of  free 
gas  to  the  landowner,  and  upon  demand  the  contractor  refused 
to  furnish  such  gas,  the  contractor  is  not  Justified  in  his  refusal 
to  pay  the  price  of  such  gas  by  reason  of  the  fact  that  the  land- 
owner brought  suit  to  forfeit  such  contract  by  reason  of  such 
refusal,    p.  617. 

Prom  Tipton  Circuit  Court ;  /.  F.  Elliott,  Judge. 

Action  by  Ridnin-  K.  Ganiard,  as  administrator  of  the 
estate  of  James  W.  Leo,  deceased,  against  the  Indiana 
Natural  Gas  and  Oil  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Afprmcd. 

W.  O,  Johnson  and  Blacklidge,  Shirley  &  Wolf,  for  ap- 
pellant. 

Sidney  K.  Oaniard,  A.  R.  Long  and  Jesse  R.  Coleman,  for 
appellee. 

Myers,  C.  J. — On  March  13,  1905,  appellee's  decedent 
brought  this  action  against  appellant,  to  recover  damages  for 
the  alleged  breach  of  a  covenant  in  a  contract  to  furnish  gas 
free  for  use  in  the  dwellings  on  certain  land.  Prom  the  com- 
plaint it  appears  that  continuously  since  January  6,  1900. 
appellee's  decedent  was  the  owner  of  a  certain  described  112- 
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acre  tract  of  land  in  Madison  county,  and  during  all  of  that 
time  appellant  held  and  owned  what  we  shall  call  a  gas  eon- 
tract  on  said  laud,  by  the  terms  of  which  all  the  oil  and  gas 
in  and  under  said  land  was  granted  to  appellant,  together 
with  other  privileges,  unnecessary  here  to  set  forth. 

The  vendee  had  twelve  months  from  July  25,  1889,  to  drill 
a  well,  **or  thereafter  pay  a  yearly  rental  of  $56"  until  a 
well  was  drilled.  Should  oil  be  found  the  vendor  was  to 
have  a  certain  portion  of  it,  and  in  case  gas  was  found  he  was 
to  have  $200  yearly  for  each  well  from  which  gas  was  trans- 
ported off  the  premises.  The  fourth  and  ninth  clauses  of  the 
contract  are  as  follows : 

**(4)  First  party  shall  have,  free  of  expense,  gas 
from  the  well  or  wells,  to  use  at  his  own  risk,  to 
light  and  heat  the  dwellings  now  on  the  premises, 
with  pipe  to  conduct  the  same  to  said  dwellings  free 
of  cost.  •  *  •  (9)  Second  parties  agree  to  furnish 
gas  to  first  party  for  use  at  his  premises  on  or  before 
November  15." 

No  well  was  ever  drilled  on  said  land.    The  yearly  rental 
of  $56  was  fully  paid.    Appellant  refused  to  furnish  ap- 
pellee's decedent  with  gas  for  use  in  the  dwelling,  under  the 
terms  of  the  fourth  and  ninth  clauses  of  the  contract,  and 
for  this  failure  and  refusal  damages  are  demanded.    Ap- 
pellant  answered   in   three   paragraphs:     (1)     A   general 
denial;    (2)  payment;   (3)  that  by  the  provisions  of  clauses 
four  and  nine  of  the  contract  appellant  was  not  bound  to 
furnish  appellee's  decedent  gas,  except  from  wells  drilled 
upon  the  premises ;  that  no  wells  were  drilled ;  that  appellant 
was  prevented  by  appellee's  decedent  from  putting  down 
a  well,  by  denying  its  right  to  enter  upon  said  land  under 
the  contract,  and  on  December  17,  1900,  brought  a  suit  in 
the  Madison  Circuit  Court  against  this  appellant  for  the 
cancelation  of  said  contract,  asking  that  said  contract  be 
declared  null  and  void  and  that  his  title  be  quieted  as  against 
it.     On  change  of  venue  that  suit  was  tried  in  the  Grant 
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Circuit  Court,  and  a  decree  entered  quieting  the  title  to  said 
real  estate  against  said  contract,  and  declaring  said  contract 
null  and  void.  From  that  decree  an  appeal  was  taken  to  this 
court.  The  decree  was  reversed,  and  the  cause  remanded  to 
the  Grant  Circuit  Court,  where  it  remained  on  the  docket 
imtil  May  12,  1905,  when  it  was  dismissed.  The  reply  was 
a  general  denial.  The  issues  thus  formed  were  tried  by  the 
court,  and  on  September  18,  1907,  a  finding  and  judgment 
was  rendered  in  favor  of  appellee  for  $287.50.  The  record 
discloses  that  after  the  conclusion  of  the  evidence,  and  before 
the  judgment  here  appealed  from  was  pronounced,  plaintiff, 
James  W.  Lee,  died,  and  this  appellee  was  substituted  as 
plaintiff. 

Several  errors  are  here  assigned,  but  appellant  states  its 
contention  as  follows:  **The  sole  question  presented  to  the 
court  in  this  case  for  argument  is.  Can  a  party,  as  appellee 
did  in  this  case,  wholly  repudiate  a  contract  which  required 
a  certain  service  to  be  performed,  and  keep  up  that  repudia- 
tion, by  obtaining  judgment  of  court  in  his  favor,  for  a  num- 
ber of  years,  and  then  collect  damages  because  the  service 
was  not  rendered?" 

From  the  undisputed  evidence  in  the  record  it  appears 
that  James  W.  Lee  became  the  owner  of  the  land  in  ques- 
tion on  January  6,  1900.  He  resided  upon  said  land 
and  occupied  it  as  a  home  with  his  family  during  all 
the  time  from  the  date  of  purchase  up  to  the  time  of 
the  trial.  At  the  time  he  purchased  the  land  it  was 
subject  to  the  contract  in  suit.  No  gas  well  had  ever 
been  drilled  upon  the  land  described  in  the  contract. 
The  "yearly  rental  of  $56"  had  been  paid  by  appel- 
lant. On  March  6,  1900,  Lee,  by  his  attorney,  made  a 
demand  upon  appellant  to  furnish  him  with  gas,  as  provided 
in  clause  nine  of  said  contract,  and  in  case  it  failed  to  do  so, 
or  to  make  satisfactory  arrangements  in  regard  thereto,  he 
would  consider  the  contract  forfeited.  On  August  24,  1900, 
he  requested  appellant  to  surrender  and  release  of  record 
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said  contract,  specifically  describing  it,  and  referring  to 
the  book  and  page  of  the  records  of  Madison  county,  In- 
diana, where  it  had  been  recorded.  On  December  17,  1900, 
he  commenced  a  suit  to  recover  the  value  of  the  gas  which 
appellant  had  neglected  and  refused  to  furnish  him  un- 
der clause  nine  of  said  contract,  to  have  said  contract  de- 
clared null  and  void,  and  to  quiet  his  title  in  said  land 
against  said  contract.  A  trial  of  that  case  was  had  in  the 
Grant  Circuit  Court,  resulting  in  a  decree  in  favor  of  said 
Lee  for  all  of  the  relief  demanded  in  his  said  complaint. 
That  decree  was  aftenvard  reversed  by  this  court.  The  gas 
for  fuel  and  lighting  for  said  dwelling-house  on  said  land 
was  worth  $50  a  year.  No  gas  had  been  furnished  and  noth- 
ing whatever  paid  on  account  of  the  failure  to  furnish  gas. 
Lee  refused  to  receive  the  acreage  rentals  until  February  28, 
1905,  which  was  after  the  decree  in  the  Grant  Circuit  Court 
had  been  reversed  by  this  court  and  the  cause  returned  for 
further  proceedings.  From  December  17,  1900,  until  said 
suit  in  the  Grant  Circuit  Court  was  dismissed,  he  denied  all 
rights  of  appellant  under  the  contract  in  suit. 

The  complaint,  and  other  proceedings  had  in  the  case  com- 
menced December  17,  1900,  were  admitted  in  evidence,  and 
by  reference  thereto  we  find  that  one  paragraph  of  that  com- 
plaint counted  upon  appellant's  failure  to  furnish  gas  for 
fuel  and  lights  from  January  6,  1900,  to  the  beginning  of 
that  suit.  This  court  held  that  complaint  sufficient  to  with- 
stand a  demurrer  for  want  of  facts.  The  decree  in  that  case 
was  reversed  because  of  the  insufiSciency  of  the  second  and 
fourth  paragraphs  of  complaint.  Indiana  Nat.  Oas,  etc., 
Co.  V.  Lee  (1904),  34  Ind.  App.  119.  Appellant  has  at  all 
times  insisted  and  still  insists  that  the  contract  in  question  L 
valid  and  in  full  force  *and  effect,  but  denies  any  liability 
under  clauses  four  and  nine,  for  the  reasons  before  stated^ 

This  identical  form  of  lease  was  before  the  Supreme  Court 
in  Indiana  Nat.  Oas,  etc.,  Co.  v.  Hinton  (1902),  159  Ind. 
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398,  and  it  was  there  held  that  the  **  agreements  of  the 

1.  lessees  to  pay  the  rent,  and  to  furnish  the  lessor  with 
gas  to  heat  and  light  the  dwellings  on  the  premises 

demised,  were  covenants  running  wiih  the  land,  and  appel- 
lant, as  the  assignee  of  the  lease,  was  bound  to  perform  them. 
Its  tenancy  under  the  lease  was  acknowledged  by  its  pay- 
ment of  the  yearly  rent  of  $56  agreeably  to  the  terms  of 
that  instrument,  and,  as  assignee  and  tenant,  it  was  charged 
with  the  performance  of  these  conditions.'' 

The  covenant  to  furnish  gas  on  or  before  November  15  to 

light  and  heat  the  dwellings,  was  unconditional,  and  was  not 

dependent  upon  appellant's  agreement  to  drill  a  well. 

2.  Indiana  Nat.  Gas,  etc,  Co.  v.  Hinton,  supra.    For  by 
the  payment  and  acceptance  of  the  **  yearly  rental  of 

$56"  the  drilling  of  wells  might  be  postponed  indefinitely. 
Consumers  Oas  Trust  Co.  v.  Worth  (1904),  163  Ind.  141. 
No  time  limit  is  fixed  by  the  contract  in  suit  within  which  a 
well  must  be  drilled.  In  New  American  Oil,  etc.,  Co.  v. 
Trayer  (1906),  166  Ind.  402,  it  is  said:  '* There  being  no 
definite  time  limit  within  which  the  well  must  be  constructed, 
the  law  intervenes,  and  directs  that  it  shall  be  accomplished 
within  a  reasonable  time.  This  means  within  a  reasonable 
time  at  the  option  of  the  landowner."  And  what  is  a  rea- 
sonable time  in  such  cases  is  usually  a  question  of  fact. 
American,  etc.,  Glass  Co.  v.  Indiana,  etc..  Oil  Co.  (1906),  37 
Ind.  App.  439.  Again,  in  the  case  of  Indiana  Nat.  Gas,  etc., 
Co.  V.  Hinton,  supra,  it  was  said:  **We  think  the  covenant 
to  furnish  gas  to  heat  and  light  the  dwellings  on  the  land 
was  an  independent  agreement,  and  that  the  lessees,  or  their 
assignee,  were  liable  for  its  breach." 

That  there  was  a  breach  by  appellant  of  the  covenant  to 

furnish  gas,  and  for  which  settlement  has  not  been  made,  is 

undenied,  but  appellant  seeks  to  avoid  liability  for 

3.  such  breach  by  invoking  the  doctrine  applied  to  re- 
lieve the  operator  under  such  contracts  from  expend- 
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ing  money  in  drilling  wells  and  exploring  land  for  oil  and 
gas,  pending  settlement,  in  cases  where  the  landowner  has 
declared  a  forfeiture  of  the  contract.  Consumers  Gas  Trust 
Co,  V.  Worth,  supra;  LaFayette  Oas  Co,  v.  Kelsay  (1905), 
164  Ind.  563;  Consumers  Oas  Trust  Co.  v.  Ink  (1904),  163 
Ind.  174.  But,  as  a  rule,  questions  of  forfeiture  of  gas  con- 
tracts, especially  where  no  time  limit  is  fixed  within  which  a 
well  must  be  constructed,  are  made  to  depend  upon  notice  by 
the  landowner  to  the  operator  to  proceed  to  sink  wells  and 
an  unreasonable  delay  on  the  part  of  the  operator  after 
notice. 

No  question  is  here  made  that  the  landowner  in  this  case 
had  waived  the  provision  in  the  contract  to  furnish  gas; 
but,  on  the  contrary,  it  appears  that  for  eleven  months  prior 
to  December  17,  1900,  he  was  demanding  from  appellant  gas 
for  fuel,  as  stipulated  in  the  contract.  It  is  clear,  as  dis- 
closed by  the  record  in  this  case,  that  the  suit  commenced  De- 
cember 17  was  prompted  and  incited  by  appellant's  failure 
and  refusal  to  perform  a  positive  agreement.  A  party 
should  not  be  permitted  to  take  advantage  of  his  own  default 
to  defeat  a  liability  created  solely  by  such  default,  and  such 
would  be  the  effect  of  the  rule  which  appellant  insists  that 
this  court  should  declare.  Appellant 's  reasons  in  support  of 
this  appeal  are  not  well  grounded. 

Judgment  aflBrmed. 
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Baker  et  al.  v.  Anderson  Tool  Company. 

I  No.  6,491.    Filed  March  29,  1910.] 

1.  Pleading. — Complaint. — Demurring  to  Complaint  After  Ansicer. 
—Waiver. — ^The  filing  of  a  demurrer  to  a  complaint  after  the  filing 
of  an  answer  raises  no  question,  where  the  answer  is  not  first 
withdrawn  by  leave  of  court,    p.  C20. 

2.  New  Trial* — Excessive  Recovery. — Motion  to  Modify  Judgment. 
— Contracts. — Where  the  amount  of  recovery,  on  a  breach  of  con- 
tract, was  too  large,  the  question  is  properly  raised  by  making 
such  amount  a  ground  for  a  new  trial ;  and  it  is  not  necessary  to 
move  to  modify  the  judgment    p.  621. 

3.  ScRETi'SHip  AND  GUARANTY. — Bonds. — Dchts  Contracted  Prior 
to  Execution  of. — Sureties  and  guarantors  who  agree  to  "guaran- 
tee the  payment  in  full  of  any  and  all  true  accounts  which  may 
at  any  time  be  due  ♦  ♦  ♦  on  account  of  merchandise  shipped  to" 
their  principal,  are  not  liable  for  preexisting  accounts  for  goods 
received,    p.  621. 

Prom  Henry  Circuit  Court ;  John  M.  Morris,  Judge. 

Action  by  the  Anderson  Tool  Company  against  Theodore 
Baker  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

H.  C  Austin  and  Wilkie  &  WUkie,  for  appellants. 
Henry  C  Ryan  and  Marc  Ryan,  for  appellee. 

Watson,  J. — This  action  was  brought  by  the  Anderson 
Tool  Company  against  Theodore  Baker,  Francis  E.  Kramer 
and  William  A.  Finch,  in  the  Madison  Circuit  Court,  from 
which  it  was  taken  on  change  of  venue  to  the  Henry  Circuit 
Court  and  there  tried  without  the  intervention  of  a  jury. 
Judgment  was  rendered  in  favor  of  appellee  against  appel- 
lants and  William  A.  Finch  in  the  sum  of  $1,973.23,  from 
which  judgment  Theodore  Baker  and  Francis  E.  Kramer 
appeal  to  this  court.  The  action  is  based  upon  a  written 
bond  of  suretyship  or  guaranty,  which  bond  is  as  follows : 

**  Whereas,  S.  A.  Baker  individually  and  in  connec- 
tion with  W.  A.  Hawley,  known  as  the  Baker-Hawley 
Company,  No.  578  Mission  street,  San  Francisco,  Cali- 
fornia, is  receiving  shipments  of  merchandise  from  the 
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Andei-son  Tool  ('ompany  of  Anderson,  Indiana,  and 
whereas  said  shipments  are  made  to  said  Baker  and 
said  Baker-IIawley  Company  in  trust  for  said  Ander- 
son Tool  Company  to  be  sold  by  said  Baker  or  Baker- 
Hawley  Company,  and  payment  thereof  to  be  remitted 
to  said  Anderson  Tool  Company,  now  therefore,  we, 
the  nndersio:ned  individually  and  collectively,  bind 
ourselves  to  said  Anderson  Tool  Company  in  the  sum 
of  $1,000  each  as  surety  and  guaranty  for  the  faithful 
performance  of  the  agreement  and  obligations  agreed 
to  and  assumed  by  said  Baker  and  Baker-Hawley  Com- 
pany, and  guarantee  the  payment  in  full  of  any  and 
all  true  accounts  which  may  at  any  time  be  due  to 
said  Anderson  Tool  Company  on  account  of  merchan- 
dise shipp(Hl  to  said  Baker  or  Baker-Hawley  Company. 
Signed  this  28th  day  of  April,  1905. 

Theodore  Baker, 
W.  A.  Finch, 
Francis  E.  Kramer." 

To  the  complaint  defendants  filed  their  answer  in  two 
paragraphs:  (1)  A  general  denial,  and  (2)  a  plea  of  pay- 
ment, to  which  second  paragraph  of  answer  plaintiff  replied 
in  general  denial. 

After  the  cause  was  venued  to  the  Henry  Circuit  Court, 

defendants  filed  their  joint  and  several  demurrers  to  the 

complaint,    which    were    overruled    and    exceptions 

1.  taken.  They  then  filed  their  answer  in  two  para- 
graphs: (1)  A  general  denial,  and  (2)  a  plea  of 
payment,  to  which  second  paragraph  of  answer  plaintiff  re- 
plied in  general  denial.  The  answer  filed  in  the  Madison 
Circuit  Court  was  not  withdrawn  by  defendants.  Under 
our  statutes,  as  well  as  at  common  law,  the  demurrer  pre- 
cedes an  answer  to  a  complaint,  and  if  the  demurrer  is  not 
thus  filed  before  pleading  to  the  merits,  it  will  be  deemed  to 
have  been  waived,  unlass  the  answer  is  withdrawn  by  leave 
of  court.  The  answer  was  not  withdrawn  before  the  filing  of 
the  demurrer,  nor  at  all.  Therefore,  the  insufficiency  of  the 
complaint,  if  any,  was  waived.  1  Works'  Prac.  (3d  ed.), 
§589;  1  Woollen,  Trial  Proc,  §1544;  Gordon  v.  Culhertsoii 
(1875),  51  Ind.  334;   Ludlow  v.  Ludlow  (1887),  109  Ind. 
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199;  Morrison  v.  Ross  (1888),  113  Ind.  186;  Moore  v.  Glonr 
(1888),  115  Ind.  367;  Erhart  v.  Farmers  Creamery  (1897), 
148  Ind.  79. 

It  is  insisted  that  appellants  are  not  entitled  to  any  relief, 

for  the  reason  that  no  motion  to  modify  the  jn(lu:iueiit  was 

made.     This  is  an  action  upon  a  contract,  and  is  ^ox- 

2.  emed  by  §585  Burns  1908,  ^ry^>9  R.  S.  1881,  which 
provides  that  **a  new  trial  may  l)e  granted  in  the  fol- 
lowing cases:  •  •  •  Fifth.  Errors  in  the  a^ssessment  of 
the  amount  of  recovery,  whether  too  large  or  too  small  where 
the  action  is  upon  a  contract  or  for  the  injury  or  detention 
of  property.'*  The  motion  for  a  new  trial  in  this  e«use, 
assigned  as  one  of  the  grounds  therefor  that  the  assessment 
of  the  amount  of  recovery  is  erroneous,  being  too  large.  This 
correctly  raised  the  question,  and  no  motion  to  modify  was 
necessary.  Bartlett  v.  Burdev  (1894),  11  Ind.  App.  419, 
421;  Moore  Y.  McPheeters  (1896),  16  Ind.  App.  696;  Louis^ 
viUe,  etc,  R.  Co.  v.  Renicker  (1897),  17  Ind.  App.  619;  Cox 
V.  Bank  of  Westfield  (1897),  18  Ind.  App.  248;  Moore  v. 
State,  ex  rel  (1888),  114  Ind.  414,  422;  Queen  Tns.  Co.  v. 
Studebaker  Bros.  Mfg.  Co.  (1889),  117  Ind.  416,  420;  Davis 
V.  Montgomery  (1890),  123  Ind.  587,  589;  City  of  Vinccnnes 
V.  Citizens  Gas  Light  Co.  (1892),  132  Ind.  114,  128;  Ew- 
bank's  Manual,  §§48,  71;  2  Woollen,  Trial  Proc,  §4414. 

The  evidence  discloses  that  the  Anderson  Tool  Company 

knew  on  August  31,  1905,  there  had  been  a  dissolution  of 

the  Baker-Hawley  Company,  and  on  September  5, 

3.  1905,  wrote  a  letter  to  said  company  in  which  it  said: 
**  We  have  your  favor  of  the  31st,  relative  to  the  with- 
drawal of  Mr.  Baker  from  the  Baker-Hawley  Company." 
But  neither  Mr,  Emanuel,  appellee's  superintendent,  nor 
any  one  else  was  able  to  give  the  correct  amount  of  the  lia- 
bility incurred  by  the  Baker-Hawley  Company  with  appellee 
from  April  28, 1905,  to  August  31, 1905.  Appellee  continued 
shipments  to  the  Baker-Hawley  Company,  which  was  given 
credit  from  time  to  time  up  to  the  settlement  made  by 
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Mr.  Emanuel  in  February,  1906,  as  shown  by  the  itemized 
statement  filed  with  the  complaint.  The  summary  of  said 
itemized  statement  is  as  follows,  to  wit : 

''Debits $7,134.65 

Credits 3,053.42 

Balance  $4,081.23 

Credits    by   merchandise,    allow- 
ance and  claims  on  leases $1,958.00 

Credits  by  cash,  March  5,  1906. . .        50.00 

Credits  by  cash,  April  2, 1906 50 .  00 

$2,058.00 

Balance  due $2,023.23" 

This,  however,  includes  the  debits  and  credits  prior  to 
April  28,  1905,  when  the  bond  sued  on  was  executed  to 
the  Anderson  Tool  Company,  and  which  were  stricken  out 
on  motion  of  appellants.  The  debits  for  the  amount  of 
goods  shipped  to  the  Baker-Lynch  Company  prior  to  said 
date,  which  are  included  in  this  summary,  were  $2,913,  and 
the  credits  prior  to  said  date  were  $1,100.75,  leaving  a  bal- 
ance due  from  the  Baker-Lynch  Company  to  the  Anderson 
Tool  Company  of  $1,812.25,  which  this  bond  did  not  cover 
and  for  which  these  appellants  are  in  no\rise  liable. 

We  have  concluded,  however,  under  the  evidence  and 
under  the  circumstances  of  all  the  transactions  between  the 
parties,  the  only  way  to  arrive  at  the  amount  due,  and  for 
which  these  bondsmen  are  liable,  is  to  take  the  net  debits 
of  the  Baker-Lynch  Company  from  the  net  sum  total 
claimed  by  appellee  in  its  itemized  statement  to  be  due. 

Amount  due  from  Baker-Hawley  Company.  .$2,023.23 
Amount  due  from  Baker-Lynch  Company. . .  1,812.25 

$   210.98 

In  the  addition  of  the  credits  of  the  Baker-Hawley  Com- 
pany, there  was  an  error  of  sixty-seven  cents.  The  total 
should  be  $3,052.75  instead  of  $3,053.42.     This  sixtywseven 
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cents  added  to  the  $210.98  would  make  $211.65,  the  amount 
due,  and  for  which  these  bondsmen  are  liable. 

The  court  erred  in  not  sustaining  appellants'  motion  for 
a  new  trial.  The  judgment  is  reversed,  with  instructions 
to  sustain  the  motion  for  a  new  trial. 


Joseph  Schlitz  Brewing  Company  et  al.  v.  Shiel. 

4 

[So,  6,713.     Filed  June  30,  1900.     ReheariDg  denied  January  14, 
1910.    Transfer  denied  March  29,  1910.] 

1.  Nuisance, — Maintenance  of  Saloon. — Complaint, — A  complaint 
attacked  for  the  first  time  on  appeal,  alleging  that  defendants 
maintained  a  disorderly  drinking  saloon,  offensive  to  the  public, 
and  privately  injurious  to  the  plaintiff,  is  sufficient,  since  it  states 
facts  sufficient  to  bar  another  suit  for  the  same  cause,    p.  624. 

2.  Nuisance — Damages, — Saloon. — Evidence. — Evidence  that  the 
treasurer  of  a  Milwaukee  brewing  company,  residing  at  Milwau- 
kee, owned  a  building  in  the  business  district  of  Indianapolis  and 
rented  it  through  a  local  agent  to  a  saloon-keeper  for  saloon  pur- 
poses, that  his  brewing  company  furnished  its  beer  to  such  sa- 
loon-keeper who  sold  only  that  brand,  that  the  owner  discharged 
his  rental  agent  and  substituted  as  his  agent  the  brewing  com- 
pany's agent,  and  that  the  saloon  was  afterwards  carried  on  by 
the  brewing  comi»any  does  not  support  a  judgment  for  damages, 
nor  a  decree  of  injunction,    pp.  624, 626. 

3.  Nuisance. — Saloon. — Location. — Business  District, — ^A  saloon 
located  in  the  business  district  does  not  constitute  a  nuisance 
per  se,    p.  625. 

4.  Nuisance. — Damages, — Saloon. — Landlord. — Notice, — A  landlord 
who  rents  property  for  saloon  purposes  is  not  liable  for  damages 
caused  by  the  unlawful  operation  of  a  saloon  thereon,  unless  he 
bad  notice  of  the  misconduct;  and  such  notice  must  be  alleged 
and  proved,    p.  625. 

5.  Evidence. — Presumptions, — Burden  of  Proof, — Every  one  is 
presumed  to  obey  the  law.  and  he  who  alleges  against  another 
an  evil  act  or  an  evil  intent  has  the  burden  of  proving  it.    p.  626. 

Prom  Marion  Circuit  Court  (14,681) ;  Henry  Clay  AUen, 
Judge. 

Suit  by  Roger  R.  Shiel  against  the  Joseph  Schlitz  Brew- 
ing Company  and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Reversed. 
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Linton  A,  Cox,  William  A.  Fickens,  Addison  C.  Harris 
and  Miller,  Mack  &  Fairchild,  for  appellants. 
Eli  F,  Ritter,  for  appellee. 

Rabb,  J. — Appellee  brought  this  suit  in  the  court  below 
against  appellants,  to  abate  a  nuisance  and  recover  damages 
for  its  maintenance.  Appellants  severally  answered  the 
complaint  by  general  denial.  The  cause  was  submitted  to 
thfe  court  for  trial,  and  there  was  a  finding  and  judgment  in 
favor  of  appellee  against  appellants  for  $900  damages,  and 
a  decree  enjoining  appellants,  among  other  things,  from 
maintaining  a  liquor  saloon  on  the  premises  described  in  the 
complaint.  Appellants'  joint  and  several  motion  for  a  new 
trial  was  overruled,  as  was  also  their  several  motions  to 
modify  the  decree.  By  their  several  assignments  of  error 
appellants  call  in  question  the  sufficiency  of  the  complaint 
and  the  correctness  of  the  ruling  of  the  court  upon  their 
motion  for  a  new  trial  and  to  modify  the  judgment.  The 
complaint  is  assailed  for  the  first  time  in  this  court.  The 
objections  urged  to  it  are  that  it  proceeds  upon  the  theor>' 
that  the  maintenance  of  a  retail  liquor  saloon  constitutes  a 
nuisance  per  se,  and  that  this  theory  being  groundless  the 
complaint  should  be  held  bad. 

The  facts  averred  in  the  complaint  are  sufficient  to  bar 

another  suit  for  the  maintenance  of  a  disorderly  drinking 

saloon,  constituting  a  public  nuisance,  to  the  private 

1.  injury  of  appellee,  and,  this  being  true,  we  think  it  is 
sufficient  to  withstand  appellants*  attack  upon  it  in 

this  court,  whatever  may  be  the  supposed  theory  of  the 
pleader. 

Appellants'  motion  for  a  new  trial  calls  in  question  the 

sufficiency  of  the  evidence  to  sustain  the  finding  and  decree 

of  the  court.     It  appears  from  the  evidence  that  the 

2.  structure  described  in  the  complaint  as  No.  214  Indi- 
ana avenue,  in  the  city  of  Indianapolis,  is  a  three- 
story,  brick  building,  and  that  its  location  is  in  the  business 
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part  of  the  city  of  Indianapolis,  as  distinguished  from  the 
residence  district ;  that  the  lower  room  of  this  building  has 
been  used  for  the  purposes  of  a  retail  liquor  saloon  for  the 
past  twenty  years ;  that  appellant  Uehlein  became  the  owner 
of  the  premises  in  March,  1899;  that  at  that  time  and  ever 
since  said  appellant  has  been  a  resident  of  the  city  of  Mil- 
waukee, and  was  then  and  up  to  the  time  the  case  was  tried 
the  treasurer  of  the  Joseph  Schlitz  Brewing  Company ;  that 
the  premises  up  to  a  few  days  prior  to  the  commencement  of 
this  suit  was  in  the  hands  of  one  Ralston,  a  real  estate  agent, 
who  looked  after  the  renting  thereof  and  the  collecting  of 
the  rents,  as  agent  for  appellant  Uehlein ;  that  it  was  rented 
to  be  used  for  saloon  pui^oses,  and  was  i^  used;  that 
appellant  brewing  company  was  not  the  owner  of  the 
premises,  and  had  no  interest  therein,  and  so  far  as  the  evi- 
dence discloses,  no  connection  therewith,  except  that  beer 
of  its  manufacture  was  sold  in  said  saloon  by  the  proprietor 
thereof,  not  by  the  brewing  company.  The  evidence  fails  to 
disclose  that  appellant  Uehlein  had  any  connection  what- 
ever with  the  business  conducted  on  the  premises,  or  that 
either  he  or  his  agent  knew  anything  whatever  about  the 
manner  in  which  the  business  was  conducted.  The  building 
was  one  in  which  a  liquor  saloon  might  lawfully  be 

3.  conducted.  The  locality  in  which  it  was  situated  was 
one  in  which  a  licensed  liquor  saloon  might  be  carried 

on  without  being  amenable  to  the  charge  that  it  was  a  nui- 
sance, per  se. 

The  only  theory  upon  which  the  finding  and  decree  of 
the  court  below  can  be  sustained,  is  that  the  saloon  was  ren- 
dered a  nuisance  by  the  unlawful  and  disorderly  manner  in 
which  it  was  conducted. 

If  it  be  conceded  that  the  evidence  shows  that  the  saloon 
which  is  charged  with  being  a  nuisance  was  so  con- 

4.  ducted  as  to  constitute  a  nuisance,  and  to  entitle  ap- 
pellee to  wage  suit  against  the  party  maintaining  it, 

Vol.  45—40 
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it  does  not  follow  that  appellants  are  liable.  Here  the  nui- 
sance, if  it  existed,  was  caused,  not  by  the  act  of  appel- 
lant Uehlein  in  renting  his  property  for  a  saloon,  but  by 
the  act  of  the  tenant  who  carried  on  the  business — ^not  in  the 
character  of  the  business,  but  in  the  manner  in  which  the 
business  was  conducted;  and  unless  the  evidence  was  such 
as  to  justify  the  inference  that  the  landlord  knew  of,  and 
was  consenting  to,  the  wrongful  conduct  of  his  tenant,  he 
could  not  be  held  liable  for  his  acts.  It  is  elementary  that 
no  one  can  be  held  liable  for  a  nuisance,  unless  the  injurious 
consequences  complained  of  are  the  natural  and  proximate 
result  of  his  acts,  or  his  failure  to  perform  some  duty.  It 
is  the  well-settled  rule  that  a  Isyidlord  cannot  be  held  liable 
for  a  nuisance  created  upon  the  demised  premises  by  the 
tenant  during  the  tenancy  without  the  consent  of  the 
Inndlord.  18  Am.  and  Eng.  Ency.  Law,  243,  and  cases 
cited  under  note  5.  If  it  were  shown  that  Uehlein  let  his 
premises  to  a  tenant  for  the  purpose  of  conducting  thereon 
a  disorderly  saloon,  or  for  any  other  offensive  purpose,  he 
would  be  held  liable.  But  there  was  no  pretense  of  showing 
anything  more  than  that  appellant  Uehlein  rented  his  build- 
in  ir  for  the  purpose  of  a  saloon.  It  is  not  to  be  presumed 
that  he  intended  his  tenant  to  use  the  premises  to  conduct  a 
wrongful  or  offensive  business.     Every  man  is  presumed  to 

obey  the  law  and  to  do  his  duty,  and  he  who  alleges 
5.    against  another  an  evil  act  or  an  evil  intent  has  the 

burden  of  affirmatively  showing  the  fact  alleged. 
It  is  true  in  this  case  that  the  evidence  tends  to  show  that 
for  a  few  days  immediately  before  the  bringing  of  this  suit 

one  Schmidt  was  made  the  agent  of  Uehlein,  to  take 
2.    charge  of  the  property,  in  the  place  of  Ralston,  and 

that  Schmidt  was  at  the  same  time  made  the  agent  of 
th(^  brewing  company  for  the  sale  of  its  beer  in  said  city, 
ind  would  perhaps  justify  the  inference  that  defendant 
Tclili'ln  v/jt^  consenting  that  defendant  corporation,  of  whicii 
lie  was  the  treasurer,  should  use  this  building  for  the  pur- 


NOVEMBER  TERM,  1909.  627 

Indiana  Match  Co.  v,  Kennedy— 45  Ind.  App.  627. 

pose  of  selling  its  beer,  and  that  the  business  was  thereafter 
carried  on  in  the  building  by  the  brewing  company.  But 
there  is  no  evidence  that  for  the  few  days  that  intervened 
between  the  time  Schmidt  took  charge  of  the  premises  and 
the  time  the  suit  was  brought  there  was  any  offensive  con- 
duct in  connection  with  the  operation  of  the  saloon  that 
would  justify  the  court  in  declaring  it  a  nuisance,  and  no 
evidence  that  would  justify  a  judgment  in  favor  of  appellee 
for  $900  damages,  as  against  either  of  the  parties. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  grant  a  new  trial. 

Hadle3%  C.  J.,  Corastock,  Myers  and  Watson,  JJ.,  concur. 

Roby,  J.,  not  participating. 


Indiana  Match  Company  v.  Kennedy. 

[No.  6,565.    Filed  January  12,  1910.     Rehearing  denied  March  30, 

1910.] 

1.  Masteb  and  Sebvant. — Defective  Machinery, — Proximate  Cause. 
— ^The  failure  to  use  a  different  Itlnd  of  a  machine  can  be  only  a 
remote  or  speculative  cause  of  an  injury  sustained  because  of  a 
defect  in  the  machine  actually  used.    p.  631. 

2.  Masteb  and  Servant. — Several  Acts  of  ycgligcnce. — Proof  of 
One. — Complaint. — Where  several  acts  of  negligence  are  alleged 
to  be  the  proximate  cause  of  a  servant's  injuries,  proof  of  one  of 
such  acts  will  sustain  a  recovery,  unless  the  pleading  proceeds 
upon  the  theory  that  all  the  alleged  acts  of  negligence  combined 
caused  the  injury,    p.  031. 

3.  Master  and  Servant. — Several  Acts  of  Negligence. — Pr^oximate 
Cause. — Complaint. — ^A  complaint  alleging  that  the  plaintiff's  in- 
juries were  the  proximate  result  of  defendant's  negligence  in 
maintaining  the  gear  of  a  machine  in  a  specified,  defective  condi- 
tion, and  in  maintaining  a  gearing  that  was  dangerous  and  unsafe, 
is  sustained  by  proof  of  the  existence  of  one  of  such  allegations 
of  negligence,    p.  631. 

4.  Trial. — Instructions, — Imperfections. — Appeal. — ^Where  the  jury 
was  fairly  instructed  upon  the  merits  of  the  case,  mere  imper- 
fections in  some  of  the  instructions  which  did  not  mislead  the 
jury,  are  not  cause  for  a  reversal,    p.  632. 

Prom  Montofomery  Circuit  Court;  J  ere  West,  Judge. 
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Action  by  Henry  C.  Kennedy  against  the  Indiana  Match 
Company.  Prom  a  judgment  for  plaintiflF  for  $2,750,  de- 
fendant appeals.    Affif^med. 

Kumler  cfe  Oaylord,  for  appellant. 

0.  C.  Jarvis,  Clyde  H,  Jones  and  John  B.  Murphy,  for 
appellee. 

Myers,  C.  J. — The  appellee  brought  this  action  to  recover 
for  a  personal  injury  suffered  by  him  while  in  the  employ 
of  appellant  in  its  match  factory.  There  were  three  para- 
graphs of  the  complaint.  Judgment  Avas  rendered  in  favor 
of  the  appellant  on  the  first  and  third  paragra[)hs  and 
against  it  upon  the  second  paragraph. 

The  overruling  of  appellant's  motion  lor  judgment  in  its 
favor  upon  the  second  paragraph,  on  the  special  findings  of 
the  jury  in  answer  to  interrogatories,  notvnthstanding  the 
general  verdict,  is  assigned  as  error,  as  is  also  the  overruling 
of  its  motion  for  a  new  trial. 

In  support  of  the  motion  for  judgment  on  the  answers  to 
interrogatories,  it  is  insisted  that  while  the  second  para- 
graph of  complaint  charges  two  several  negligent  acts  of 
appellant  as  having  jointly,  by  their  combined  effect,  pro- 
duced the  injury,  it  appears  by  the  answ^ers  to  the  interroga- 
tx)ries  that  only  one  of  such  negligent  acts  was  the  proximate 
cause.  The  second  paragraph  is  very  lonsr,  and  includes  a 
description  of  a  machine  not  easily  described  briefly.  Ap- 
pellee was  in  charge  of  a  ** dipping  machine,"  by  means  of 
which  the  heads  were  put  upon  the  matches  by  passing  crates 
containing  upright  sticks,  or  matches  without  heads,  between 
two  rollers,  from  one  of  which  the  sticks  received  the  com- 
position constituting  the  match  heads.  It  was  proper  and 
necessary  for  the  person  operating  the  machine  occasionally 
to  remove  with  his  hand  from  the  receptacle  the  splinters 
and  pieces  of  wood  dropped  as  the  crate  passed  between 
the  rollers,  for  which  purpose  it  was  necessary  to  stop  the 
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machine  by  throwing  it  out  of  gear.  The  defect  which 
caused  appellee's  hand  to  be  caught  and  injured  was  at- 
tributed to  that  part  of  the  machine  by  which  its  motion  was 
stopped,  which,  by  reason  of  its  defectiveness,  was  apt  to 
throw  the  machine  in  gear  and  to  put  it  in  motion  auto- 
matically, while  the  operator  was  removing  the  refuse. 

The  machine  was  constructed  with  a  gearing  connecting 
it  with  a  large  sprocket-wheel,  and  the  complaint  alleges 
that  the  machine  had  what  is  known  as  a  square  notched 
dutch  gearing,  and  that  by  means  of  a  lever  and  a  square 
notched  clutch  the  gearing  could  be  pushed  backward  and 
forward,  throwing  the  machine  in  or  out  of  gear  as  the 
operator  chose ;  that  the  gearing  had  attached  thereto  a  per- 
pendicular iron  bar  running  from  the  lower  portion  of  the 
clutch  to  a  horizontal  bar  which  was  attached  to  the  lower 
portion  of  the  lever  used  in  throwing  the  machine  in  or  out 
of  gear;  that  the  gearing  was  negligently  constructed,  in 
that  the  horizontal  bar  which  connected  the  lever  with  the 
perpendicular  bar  was  too  short,  and  by  reason  thereof  when 
the  lever  operating  the  gearing  was  pulled  out,  in  order  to 
throw  the  machine  out  of  gear,  the  lever  would  drop  past 
the  center,  thereby  throwing  the  machine  in  gear. 

The  complaint  further  alleged  **that  said  notched  clutch 
gearing  which  defendant  had  on  said  machine  for  the  pur- 
pose of  throwing  it  in  and  out  of  gear,  when  properly  con- 
structed was  not  a  safe  gearing  for  said  machine,  and  was 
not  the  kind  of  gearing  in  general  use  on  like  machines ; ' '  that 
the  only  safe  and  reliable  gearing  for  such  a  machine,  as  de- 
fendant well  knew,  was  a  gearing  known  as  the  friction  gear- 
ing ;  that  the  gearing  used  was  not,  as  defendant  well  knew, 
adapted  for  the  use  to  which  it  was  applied,  but  that  de- 
fendant negligently  allowed  said  machine  to  be  and  remain 
in  said  unsafe  and  dangerous  condition;  that  if  said  hori- 
zontal bar  had  been  of  sufficient  length  said  machine  would 
not  have  been  dangerous,  and  the  accident  in  question  would 
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not  have  happened;  that  the  plaintiflE's  injury  was  **the 
direct  and  proximate  result  of  the  negligence  of  defendant 
in  maintaining  the  gearing  of  said  machine  in  its  defective 
condition,  as  hereinbefore  alleged,  in  maintaining  on  said 
machine  a  gearing  that  was  dangerous  and  unsafe  and  not 
adapted  for  the  use  to  which  defendant  was  applying  it,  and 
in  directing  plaintiff  to  operate  said  machine  in  its  danger- 
ous and  defective  condition." 

The  jury  specifically  found,  among  other  facts,  that  the 
horizontal  bar  was  not  of  proper  length,  that  it  was  defect- 
ive, that  the  lever  fell  and  thereby  put  the  machine  in 
motion,  that  the  shortness  of  the  horizontal  bar  caused  the 
lever  to  drop,  and  that  the  machine  would  not  have  started 
or  appellee  have  been  injured  if  the  lever  had  not  fallen. 
Appellant  lays  stress  upon  the  allegation  in  the  complaint, 
**that  said  notched  clutch  gearing,  which  defendant  had  on 
said  machine  for  the  purpose  of  throwing  the  same  in  and 
out  of  gear,  when  properly  constructed  was  not  a  safe  gear- 
ing for  said  machine,"  etc.  The  jury  found  specially  that 
the  machine  was  provided  with  the  kind  of  gearing,  bars 
and  levers  in  general  use ;  but  the  jury  also  found  that  ap- 
pellant knew,  or  by  the  exercise  of  reasonable  care  should 
have  known,  that  the  **  machine  was  defective  in  that  it  was 
equipped  with  a  notched  clutch  gearing,"  and  appellant 
scarcely  could  be  said  to  have  had  such  knowledge,  if  the 
machine  was  not  defective  by  reason  of  the  kind  of  gearing 
used.  It  is  not  alleged  in  the  complaint  that  the  injury  was 
caused  by  a  machine  properly  constructed  or  by  the  failure 
to  use  the  friction  gearing;  but  the  cause  of  the  injury  is 
shown  to  have  been  the  defective,  dangerous  and  ill-adapted 
machinery  actually  used,  which  was  not  properly  con- 
structed. 

The  failure  to  use  a  machine  of  a  different  kind  could  not 
be  more  than  a  remote  and  speculative  cause  of  the  injury 
occasioned  directly  by  the  specific  defect  in  the  machine 
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actually  used,  without  which  specific  defect  the  in- 

1.  jury   would   not   have   occurred.      The   settled   rule 
in  this  State  authorizes  the  plaintiff  in  an  action 

for   damages    for    injuries    caused   by    the    negligence    of 
the  defendant  to  plead  more  than  one  act  of  negli- 

2.  gence  in  the  same  paragraph,  **and  upon  the  trial  it 
is  sufficient  if  he  prove  such  negligence  charges  as 

will  establish  his  case,  and  this  may  be  a  single  act  of  negli- 
gence.'' New  York,  etc.,  E.  Co.  v.  Bobbins  (1906),  38  Ind. 
App.  172;  New  York,  etc.,  B.  Co.  v.  Callahan  (1907),  40 
Ind.  App.  223;  Chicago,  etc.,  B.  Co.  v.  Barnes  (1905),  164 
Ind.  143.  And  where  several  acts  of  negligence  are  charged 
this  rule  will  prevail,  unless  it  clearly  appears  that  the 
pleading  **  proceeds  upon  the  theory  that  all  the  alleged  acts 
of  negligence  combined  caused  the  accident.''  New  York, 
etc.,  B.  Co.  V.  Bobbins,  supra. 

In  the  case  at  bar,  it  is  alleged  **that  said  injury    •    •    ♦ 

was  the  direct  and  proximate  result  of  the  negligence  of 

defendant  in  maintaining  the  gear  of  said  machine  in 

3.  its  defective  condition  as  hereinbefore  alleged,  and 
in  maintaining  a  gearing  on  said  machinery  that  was 

dangerous  and  unsafe."  Appellant  insists  that  this  allega- 
tion makes  the  shortness  of  the  horizontal  bar  and  the 
notched  clutch  gearing  jointly  tlie  proximate  cause  of  appel- 
lee's injury,  and  the  jury  having  found  that  the  injury  was 
caused  by  the  shortness  of  the  horizontal  bar  alone,  it  fol- 
lows that  its  motion  should  have  been  sustained.  We  are 
not  persuaded  that  the  facts  bring  this  case  within  the  rule 
appellant  seeks  to  have  applied,  for,  in  our  opinion,  the  com- 
plaint cannot  be  said  to  show  such  inter-dependent  negli- 
gent acts  combining  to  produce  the  injury  approximately 
as  to  render  inconsistent  with  the  general  verdict  the  special 
findings  that  the  injury  was  caused  by  the  defectiveness  of 
the  horizontal  bar,  and  would  not  have  occurred  if  it  had 
been  of  proper  length. 
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Appellant,  in  support  of  its  motion  for  a  new  trial,  con- 
tends that  two  of  the  instmctions  given  to  the  jury  were 

erroneous.    We  have  read  these  instructions  in  con- 
4,    nection  with  the  many  other  instructions  given  to  the 

jury,  some  by  the  court  upon  its  own  motion,  and 
others  upon  request  of  the  parties,  and  have  considered  them 
in  connection  with  the  special  findings  of  the  jury,  and  we 
are  unable  to  conclude  that  the  jury  was  misled  by  the  in- 
structions in  question.  The  jury  was  fairly  instructed  upon 
all  the  questions  involved.  If  the  instructions  in  question 
might  properly  have  been  fuller  and  clearer,  yet  the  special 
findings  show  that  what  was  missing  therein  did  not  fail  to 
receive  proper  consideration.  Ohio  Oil  Co,  v.  Detamore 
(1905),  165  Ind.  243;  Indianapolis  8t  R.  Co.  v.  Schomherg 
(1905),  164  Ind.  Ill;  Vnian  Traction  Co.  v.  Pfeil  (1906), 
39  Ind.  App.  51 ;  Posey  County  Fire  Assn.  v.  Hogan  (1906), 
37  Ind.  App.  573. 
Judgment  affirmed. 


Indiana  Union  Traction  Company  v.  Ohne. 

[No.  6,720.     Filed  October  27,  1909.     Rehearing  denied  January  5. 
1910.    Transfer  denied  Mnroh  .W.  1910.] 

1 .  Carrikrs. — Passengers. — Con  irihn  torn  Negligence. — hist  ructions. 
— Jury. — An  instruction  tiiat  If  tlie  plaintiff  received  any  of  her 
alleged  injuries  by  reason  of  the  collision  of  two  of  defendant  In- 
tenirban  railroad  company's  cars,  while  she  was  a  pnsseng(*r.  ami 
that  If,  at  the  time  of  the  collision,  she  were  seated  and  had 
nothing  to  do  with  causing  the  collision,  she  would  not  l>e  laiilty 
of  contributory  negligence,  is  not  an  invasion  of  the  province  of 
the  Jury,  nor  was  it  prejudicial  to  defendant,    p.  0:W. 

2.  Carriem. — Passengers. — Injuries. — Aggravation  of,  by  Passen- 
gers.— Oontributarg  Negligence. — The  subsequent  aggravation  of 
an  injury  received  by  a  passenger  because  of  tlie  carrier's  negli- 
gence does  not  constitute  contributory  negligence,    p.  634. 

3.  Carriers. — Passengers. — Injuries  Exciting  Pr€(iiApositi4m  to 
Disease. — Instructions. — An  instruction  that  if  the  plalntifTs  pre- 
disposition to  disease  was  develo[>ed  exclusively  by  injuries  negll- 
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gently  inflicted  by  defendant  interurban  railroad  company,  while 
she  was  a  passenger  ui)on  defendant's  car,  she  is  entitled  to  re- 
c-over,  is  not  harnilul.    p.  t).*i5. 

4.  Triau — Iiislruciionsi. — Inapplicability. — Instractions  not  appli- 
cable to  the  evidence  should  not  be  given,    p.  6.35. 

5.  Trial. — Instructions. — Duplication, — An  instruction  requested, 
covered  by  one  gi\'eu,  should  be  refused,    p.  <U1(>. 

6.  C'abbie&s. — Passengers. — Acxidental  Injuries. — A  carrier  is  not 
liable  for  purely  accidental  injuries  sustained  by  a  passenger, 
p.  636. 

7.  Cabbiers. — Passengers, — Injuries. — Wet  Rails. — Interurban  rail- 
roads are  bound  to  anticipate,  and  take  precautions  to  avoid,  the 
dangers  due  to  wet  tracks  and  climatic  conditions,    p.  636. 

8.  Trial. — Instructions. — .1  rgumcntative. — Argumentative  instruc- 
tions are  properly  refused,    p.  637. 

9.  Damages. — Excessive — Negligence. — A  judgment  for  $4,000,  In 
favor  of  a  woman  thirty-five  years  old,  i)ermanently  injured  in 
her  health  by  the  negligence  of  an  Interurban  railroad  company, 
while  she  was  a  passenger  on  its  car,  is  not  excessive,    p.  637. 

From  Hendricks  Circuit  Court ;  James  L.  Clark,  Judge. 

Action  by  May  me  Ohne  against  the  Indiana  Union  Trac- 
tion Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

James  A.  VanOsdol,  W,  A,  Kitiinger  and  Brill  &  Harvey, 
for  appellant. 
M.  M,  Bachelder,  for  appellee. 

Rabb,  J. — This  appeal  is  from  a  judgment  in  favor  of  ap- 
pellee, in  an  action  brought  by  her  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  her, 
through  the  negligence  of  appellant. 

The  grounds  relied  upon  for  reversal  are  the  action  of  the 
court  below  in  giving  to  the  jury,  over  appellant's  objec- 
tion, appellee's  instructions  six  and  eight,  in  refusing  to 
give  instructions  three,  six,  fifteen,  twenty-one  and  twenty- 
five  requested  by  appellant,  in  refusing  to  permit  appellant 
to  ask  appellee,  while  testifying  as  a  witness  in  her  own  be- 
half, whether  on  the  former  trial  of  this  cause  she  had  tes- 
tified that  down  to  the  time  of  the  accident,  she  was  a 
healthy  woman,  and  in  refusing  to  permit  appellant  to  ask 
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appellee's  husband,  while  testifying  in  her  behalf,  as  a  wit- 
ness upon  the  trial,  whether  on  the  evening  of  the  accident 
she  had  requested  that  he  go  for  a  physician,  and  also  that 
the  damages  assessed  are  excessive. 

Instruction  six,  given  by  the  court  on  appellee's  motion, 
and  over  the  objection  of  appellant,  told  the  jury  that  if  it 

should  find  from  the  evidence  that  plaintiff  rei*eived 
!•    any  of  the  injuries,  as  allei2:(*d  in  lier  complaint,  by 

reason  of  the  collision  between  two  of  defendant's 
cars,  while  she  was  a  passenger  on  one  of  them,  and  if  it 
should  further  find  that  at  the  time  of  the  collision  appellee 
was  sitting  on  a  seat  in  said  car,  provided  for  the  use  of 
passengers,  and  had  nothing  to  do  with  causinij:  said  col- 
lision, then  it  should  find  that  plaintiff  was  not  guilty  of 
contributory  negligence.  It  is  contended  that  this  instruc- 
tion invaded  the  province  of  the  jury,  and  that  it  was  for 
the  jury  to  determine  whether  appellee,  under  all  the  cir- 
cumstances developed  by  the  evidence,  was  guilty  of  con- 
tributory negligence.  We  think  no  harmful  error  was  com- 
mitted on  this  score.  If  the  facts  were  as  the  instruction 
assumed  them  to  be,  appellee  could  have  been  guilty  of  no 
contributory  negligence  bringing  about  the  accident  alleged 
to  have  resulted  in  her  injury ;  but  it  is  insisted  that  while 
appellee  may  have  been  guilty  of  no  negligence  producing 
the  injury,  yet  she  may  have  been  guilty  of  negligence  sub- 
seciueiit  to  receiving  the  injury  which  had  the  effect  of  ag- 
gravating such  injury. 

Neorligence  of  this  character  cannot  properly  be  charac- 
terized as  contributory  negligence.     Such  aggravated  injury 

is  not  a  result  the  law  contemplates  will  be  brought 
2.     about  by  contributing  acts  of  negligence  of  plaintiff 

and  defendant,  but  if  such  an  aggravation  of  the 
injury  takes  place  it  must  be  from  the  independent  negli- 
gence of  plaintiff.  Contributory  negligence  is  a  term  that 
is  properly  applied  to  acts  of  negligence  on  the  part  of 
plaintiff  that  may  have  contributed  to  bring  about  the  in- 
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jury  complained  of.  Louisville,  etc.,  R.  Co,  v.  Falvey 
(1886),  104  Ind.  409;  City  of  Goshen  v.  England  (1889), 
119  Ind.  368,  5  L.  R.  A.  253.  The  instruction  was  not  harm- 
ful if  not  strictly  correct. 

Instruction  eight  told  the  jury  that  if  plaintiff  received 

the  injuries  or  any  part  of  them  in  the  manner  alleged  in 

the  complaint,  and  she  was  predisposed  to  any  of  the 

3.  diseases  of  which  she  alleges  in  her  complaint  she  is 
now  suffering  as  a  result  of  said  injuries,  but  that  she 

was  otherwise  in  good  health,  and  it  finds  that  said  injuries, 
or  any  of  them,  solely  excited  or  developed  said  predisposi- 
tion to  disease,  or  **that  thereby  without  the  fault  of  plain- 
tiff her  present  condition,  whatever  you  may  find  it  to  be, 
has  directly  resulted,  then  I  instruct  you  that  plaintiff  is 
entitled  to  recover  the  full  extent  of  whatever  you  may  find 
her  present  condition  to  be,  if  you  find  she  is  entitled  to 
recover  in  this  action.''  This  instruction  is  scarcely  intel- 
ligible, but  if  the  jury  could  make  any  sense  of  it  at  all,  it 
must  have  understood  therefrom  that  for  whatever  damages 
appellee  suffered  on  account  of  her  then  diseased  condition, 
the  development  of  which  was  due  exclusively  to  injuries 
she  received  through  the  negligence  complained  of,  she  was 
entitled  to  recover,  notwithstanding  a  predisposition  to  such 
diseases.  The  jury  was  clearly  and  correctly  instructed  as 
to  the  proper  measure  of  damages,  and  could  not  have  been 
misled  by  this  involved  instruction. 

Instruction  three  requested  by  the  appellant  was  not  ap- 
plicable to  the  evidence  in  the  case,  and  while  it  correctly 
states  an  abstract  proposition   of   law,  instructions 

4.  given  by  a  court  to  a  jury  are  intended  to  direct  the 
mind  of  the  jury  to  the  precise  issue  or  fact,  which 

they  arc  to  determine,  and  not  to  deal  in  general  elementary 
rules  of  law  that  have  no  application  to  the  question  the 
jury  is  to  decide. 

Instruction  six,  re<iuested  by  appellant,  so  far  as  it  was 
proper  to  be  given,  was  covered  by  other  instructions  given 
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by  the  court.    Instruction  fifteen  was  as  follows: 

5.  '*If  you  find  from  the  evidence  in  this  case  that,  at 
the  time  of  the  injury  complained  of,  defendant  was 

running  cars  from  the  city  of  Indianapolis  to  Broad  Ripple 
and  White  City;  that  the  defendant's  cars  were  in  good 
condition ;  that  there  were  no  defects  therein ;  that  the  car 
upon  which  plaintiff  was  riding  was  in  good  condition,  and 
that  the  car  which  ran  into  said  car  upon  which  plaintiff 
was  riding  was  also  in  good  condition;  that  defendant's 
motorman  on  said  car  commenced  turning  off  the  power  and 
applying  the  brakes  about  five  hundred  feet,  or  a  distance 
sufficient  to  stop  said  car,  before  coming  in  contact  with  the 
car  upon  which  plaintiff  was  a  passenger,  and  at  a  distance 
of  four  or  five  hundred  feet  from  said  car  upon  which  plain- 
tiff was  a  passenger,  and  in  which  he  afterward  came  in 
contact ;  that  the  track  was  down  grade ;  that  it  was  rain- 
ing and  the  mils  of  the  track  slick ;  that  the  wheels  of  said 
car  ceased  to  revolve  on  the  application  of  the  brake,  and  on 
account  of  the  slickness  of  the  track,  by  reason  of  the  rain- 
fall upon  the  rails  of  the  track,  the  wheels  slid  upon  said 
rails  instead  of  revolving,  and  that  such  condition  could  not 
reasonably  have  been  anticipated  by  defendant  in  time  to 
prevent  said  car  from  running  against  the  car  ahead  of  it; 
that  the  same  was  purely  accidental  and  not  otherwise — 
then,  in  such  case,  plaintiff  cannot  recover  in  this  action." 
The  jury  was  properly  instructed  that  if  plaintiff's  in- 
jury resulted  from  a  pure  accident,  then  defendant  was  not 
guilty  of  negligence,  and  there  could  be  no  recover3\ 

6.  So  far  as  the  residue  of  this  instruction  was  con- 
cerned, it  was  properly  refused.     Defendant  was  not 

entitled  to  an  instniction  that  it  was  not  liable  if  the  acci- 
dent resulted  because  the  rails  were  wet  and  the  car  slid. 
All  persons  engaged  as  common  carriers  are  bound 

7.  to  anticipate  such  changes  in  weather  conditions  as 
are  common  to  the  cHmate  or  country  in  which  the 
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service  is  carried  on,  and  provide  against  them.  Cleveland, 
etc.,  R,  Co.  V.  Heath  (1899),  22  Ind.  App.  47. 

The  jury  may  well  have  found  that  defendant,  by  the  ex- 
ercise of  the  degree  of  diligence  required  of  it,  under  the 
circumstances  disclosed  by  the  evidence,  could  have  pro- 
vided means  to  prevent  the  cars  from  skidding  or  sliding 
on  the  wet  rails. 

Instructions   twenty-one   and   twenty-five,    requested   by 

defendant,  each  consisted  of  the  marshaling  of  a  number  of 

facts,  presumably  appearing  in  the  evidence,  calling 

8.  the  special  attention  of  the  jury  to  these  items  of 
evidence  and  informing  the  jurors  that  they  could 

take  these  particular  matters  into  consideration  in  the  de- 
termination of  certain  facts  involved  in  the  issues,  and  were 
in  the  form  of  an  argument  by  the  court  on  behalf  of  the 
party  these  particular  items  of  evidence  enumerated  would 
most  favor.  It  possibly  would  not  have  been  error  had  the 
court  griven  the  instructions  as  asked,  but  it  certainly  wiis 
proper  to  refuse  them. 

The  question  which  appellant  complains  it  was  not  per- 
mitted to  ask  appellee  upon  cross-examination,  we  find,  after 
a  tedious  search  of  the  record,  to  have  been  propounded  and 
answered,  and  the  same  is  true  with  reference  to  the  ques- 
tion which  appellant  complains  it  was  not  permitted  to  ask 
appellee's  husband  on  cross-examination. 

We  are  asked  to  reverse  the  judgment  because  the  damages 

are  excessive.    There  was  evidence  from  which  the  jury  might 

have  found  that  the  genital  organs  of  appellee  were 

9.  injured  as  a  result  of  the  accident  in  question,  to  such 
an  extent  as  permanently  to  affect  her  health,  that 

otherwise  she  would  have  been  a  reasonably  vigorous  woman, 
and  that  she  was  thirty -five  years  of  a£r(^  The  jury  allowed 
$4,000  as  damages.  The  question  of  fixing  damages  is  so 
exclusively  for  the  jury  that  this  court  is  not  empowered  to 
correct  any  mistake  it  may  have  made,  unless  we  can  say  at 
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first  blush  that  the  verdict  is  so  shockingly  unjust  that  it 
must  have  been  the  result  of  mistake  or  prejudice  on  the 
part  of  the  jury.  This  we  are  unable  to  say  from  the  case 
made  by  the  record.  We  find  no  reversible  error  in  the 
record.    Judgment  affirmed. 


City  of  Cannelton  v.  Bush. 

[No.  7,233.    Filed  March  31,  1010.] 

1.  Nuisance. — Open  Sewers. — Cities, — Complaint. — ^A  paragraph  of 
complaint  alleging  that  defendant  city  maintained  an  oi)en  ditch 
into  which  it  discharged  sewage,  that  such  ditch  was  In  the  rear 
of  plaintiff's  lot  and  that  offensive  odors  arose  therefrom,  to  plain- 
tiff's damage,  Is  sutiicient,  though  It  falls  to  allege  that  it  was  de- 
fendant's duty  to  keep  such  ditch  clean,    p.  640. 

2.  Nuisance. — Definition. — "Whatever  is  injurious  to  health,  or  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
use  of  property,  so  as  essentially  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,"  is  a  nuisance  (§291  Bums  1908, 
§289  R.  S.  1881).    p.  641. 

3.  Nuisance. — Action. — Parties. — ^Any  person  whose  property  is  in- 
jurious! j-^  affected,  or  whose  personal  enJojTnent  Is  lessened,  by  a 
nuisance,  may  maintain  an  action  therefor,    p.  641. 

4.  Nuisance. — Sewers. — Complaint. — A  i)aragraph  of  complaint  al- 
leging that  defendant  city  discharged  sewage  into  an  open  ditch 
at  the  rear  of  plaintiff's  lots,  rendering  thera  less  desirable  for 
building  purposes,  and  worthless  for  garden  purposes,  to  plaintiff's 
damage  in  the  sum  of  $500,  is  suiflcient.    p.  041. 

5.  Nuisance. — Scicers. — Injury  to  Lots, — Complaint, — ^A  paragraph 
of  complaint  alleging  that  defendant  city  discharged  sewage  into 
an  open  ditch  at  the  rear  of  plaintiff's  lots,  rendering  them  less 
desirable  for  building  and  garden  puriwses,  and  that  plaintiff  pur- 
chased one  of  such  lots  on  the  day  of  the  filing  of  the  action,  is 
sufficient,  since  the  other  lots  were  alleged  to  be  damaged,    p.  G41. 

6.  Appeal. — Errors  Relied  Ipon. — Waiver. — Where  appellant  relies 
upon  errors  In  the  comi)laint  for  a  reversal,  an  alleged  error  in 
the  overruling  of  the  motion  for  a  new  trial  may  be  regarded  as 
waived,    p.  (542. 

From  Perry  Circuit  Court ;  C.  W,  Cook,  Judge. 

Action  by  Stella  Bush  against  the  City  of  Cannelton. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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John  W,  Eiving  and  Willmm  M,  Waldachmidt,  for  ap- 
pellant. 
W.  A.  Land,  for  appellee. 

CoMSTOCK,  J. — Action  to  abate  a  nuisance  and  for  dam- 
ages for  its  maintenance.  The  complaint  consisted  of  three 
paragraphs,  to  each  of  which  a  demurrer  for  want  of  facts 
was  overruled.  The  cause  was  put  at  issue,  and  upon  trial 
by  jury  a  verdict  was  returned  in  favor  of  appellee.  Appel- 
lant's  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict  that  appellee  recover  damages  in  the 
sum  of  $25,  that  the  nuisance  described  in  the  complaint  be 
abated,  and  that  appellant  be  forever  enjoined  from  main- 
taining such  nuisance  on  said  premises. 

The  errors  assigned  challenge  the  sufficiency  of  each  para- 
graph of  the  complaint.  In  each  paragraph  it  is  alleged 
that  defendant  is  a  corporation,  incorporated  under  the 
laws  of  the  State  of  Indiana,  and  that  plaintiff  is  the  owner 
of  parts  of  lots  No.  156  and  No.  157  in  block  No.  6  in  said 
city.  The  alleged  nuisance  complained  of  in  the  first  para- 
graph is  that  defendant  built  and  constructed  a  certain 
sewer  in  said  city  which  empties  into  a  ditch  at  or  near  the 
comer  of  Fourth  and  Adams  streets ;  that  said  ditch  is  im- 
mediately in  the  rear  of  plaintiff's  dwelling  situated  on  the 
real  estate  described  in  her  complaint;  that  defendant  has 
carelessly,  negligently  and  wrongfully  allowed  said  ditch 
to  clog  and  fill  up  with  the  filth  carried  through  said  sewer 
and  into  said  ditch,  thereby  causing  offensive  odors  to  arise 
therefrom,  to  the  great  annoyance,  vexation,  pain  and  suf- 
fering of  plaintiff  and  the  members  of  her  family,  and  to 
her  damage  in  the  sum  of  $1,000. 

The  alleged  nuisance  charged  in  the  second  paragraph  is 
that  defendant  does  now  maintain,  and  for  many  years  last 
past  has  maintained,  an  open  ditch  and  sewer,  which  said 
ditch  and  sewer  passes  through  and  upon  the  lots  of  plain- 
tiff ;  that  said  sewer  and  ditch  is  a  part  of  the  sewerage  sys- 
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tern  of  defendant ;  that  into  said  open  ditch  and  sewer  and 
upon  the  plaintiff's  lot  is  emptied  the  contents  of  the  un- 
derground sewers  of  said  defendant ;  that  foul  and  offensive 
matter  throughout  said  city  is  emptied  into  said  open  ditch 
and  sewer  and  upon  plaintiff's  lot;  that  said  lots  would  be 
desirable  for  building  purposes  were  it  not  for  the  matters 
and  things  before  alleged;  that  during  the  heavy  rains  said 
ditch  and  sewer  overflows  and  carries  the  filth  and  offensive 
matter  out  of  said  ditch  and  sewer  and  upon  plaintiff's  lots, 
and  renders  them  worthless  for  garden  purposes.  Where- 
fore, plaintiff  has  been  damaged  in  the  sum  of  $500. 

Said  third  paragraph  further  alleges  that,  in  addition  to 
the  lots  mentioned  in  the  first  and  second  paragraphs,  plain- 
tiff is  the  owner  of  lot  No.  247  in  block  No.  9  ajid  lots  No.  59 
and  No.  155  in  block  No.  6  in  said  city  of  Cannelton ;  that 
I^laintiff  became  the  owner  of  said  lot  No.  155  on  October  13, 
1906;  that  defendant  has  constructed,  and  for  many  years 
past  has  maintained,  and  does  now  maintain  a  large  sewer 
from  which  the  defendant  empties  its  sewage,  refuse,  dele- 
terious, decayed  and  offensive  matter  into  an  open  ditch, 
which  ditch  runs  across  plaintiff's  lot  and  near  the  rear  of 
her  dwelling-house,  and  said  city  also  keei)s  and  maintains 

another  sewer  which  leads  from street  into  said  open 

ditch  in  said  city;  that  said  ditch  and  said  sewers  run 
across  and  in  the  rear  of  plaintiff's  said  lot,  and  carry  the 
filth  and  sewage  and  foul  and  decayed  matter  and  the  bodies 
of  dead  animals  which  have  been  thrown  into  said  sewer 
across  and  in  the  rear  of  plaintiff's  said  lot;  that  said  lot 
No.  155,  before  described,  is  valuable  for  building  purposes, 
but  on  account  of  said  filth  emptied  into  said  open  ditch  it  is 
rendered  unfit  for  such  building  purposes,  to  plaintiff's 
damage,  etc. 

The  objection  made  to  the  first  paragraph  of  complaint  is 
that  it  fails  to  allege  that  it  is  the  duty  of  defendant 
1.  to  keep  the  ditch  clean.  Such  allegation  is  unneces- 
sary.   It  is  the  duty  of  a  municipal  corporation  so  to 
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maintain  its  drainage  as  to  prevent  injury  to  property  or  the 
owners  thereof.  It  has  no  ricrht  to  allow  a  ditch  which  it 
has  constructed  for  the  purpose  of  drainage  upon  the  land 
and  near  the  dwelling-house  of  a  citizen  to  fill  up  and  be- 
come clogged  with  offensive  matter  and  sewage,  to  the  an- 
noyance and  discomfort  of  the  property  owner. 

''Whatever  is  injurious  to  health,  or  indecent,  or  offensive 

to  the  senses,  or  an  obstruction  to  the  froe  use  of  property, 

so  as  essentially  to  interfere  with  the  comfortable 

2.  enjoyment  of  life  or  property"  is  a  nuisance.     §291 
Bums  1908,  §289  R.  S.  1881.     '*If  the  injury  were 

limited  to  an  individual,  it  gave  a  private  right  of  action ; 
if  it  affected  the  public,  it  was  the  subject  of  a  public  prose- 
cution." State  V.  Taylor  (1868),  29  Ind.  517.  See,  also, 
Acme  Fertilizer  Co.  v.  State  (1905),  34  Ind.  App.  346,  107 
Am.  St.  190.    '*Such  action  may  be  brought  by  any 

3.  person   whose   property   is   injuriously   affected,   or 
whose  personal  enjoyment  is  lessened  by  the  nui- 
sance."   §292  Burns  1908,  §290  R.  S.  1881. 

Objection  is  pointed  out  to  said  second  paragraph,  that  it 

does  not  show  that  appellee  had  a  dwelling  or  lived  upon 

the  lots  ui>on  w^hich  the  sewage  is  emptied;  in  short, 

4.  that  it  is  not  showoi  that  appellee  is  injured.     It  is 
alleged  that  said  sewage  emptied  into  said  open  ditch 

renders  said  lots  less  desirable  for  building  purposes,  that 
the  overflow  from  said  ditch  carries  the  filth  and  offensive 
matter  upon  the  plaintiff's  lots,  and  renders  them  worthless 
for  garden  purposes.  There  are  facts  averred  in  said  para- 
graph from  which  there  could  only  be  drawn  the  inference 
that  appellee  has  been  damaged  in  the  sum  of  $500. 

The  objection  to  the  third  paragraph  is  that  it  appears 

that  lot  No.  155  was  purchased  on  the  day  the  suit  was  filed, 

and  the  damage,   if  any,  therefore  accrued  to  the 

5.  previous  owner  of  the  lot.     By  reference  to  that  para- 
graph it  appears  that  there  were  several  lots  or  parts 

Vol.  45—41 
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thereof  described  as  damaged.    As  to  which  particular  one 
suffered  most  does  not  appear. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  the 

evidence  is  made  a  part  of  the  record,  but  the  action  of  the 

court  on  said  motion  is  not  assigned  as  error.     One  of 

6.     the  reasons  set  out  in  said  motion  was  that  the  verdict 

was  not  sustained  by  sufficient  evidence.     The  fact 

that  appellant  in  this  appeal  relied  upon  an  alleged  error  of 

pleading,    fairly   warrants  the   conclusion   that   upon    the 

merits  of  the  cause  appellant's  counsel  were  of  the  opinion 

that  the  cause  was  fairly  tried  and  a  correct  conclusion 

reached. 

Judgment  affirmed. 


Selvage  et  al.  v.  Green  et  al. 

[No.  6.785.    Filed  April  1,  1910.1 

1.  Pabtition. — Report  of  Commissioners. — Exceptions. — Exceptions 
to  the  report  of  commissioners  in  partition  must  show  that  the 
exceptors  were  injured  by  the  action  of  such  commissioners,  or 
that  the  tracts  set  off  to  them  were  not  of  e(iual  value  with  the 
others,    p.  644. 

2.  pARTrrioN. — Report  of  Commissioners, — Verified  Exceptions. — 
Ei>idcnce. — Conduct  of  Commissioners. — Verified  exceptions  to  the 
report  of  commissioners  in  partition  stating  that  the  oommis. 
sioners  consulted  with  the  other  parties,  but  not  with  the  ex- 
ceptors, and  that  they  failed  to  value  each  tract  separately,  are 
not  sufficient  evidence  to  invalidate  the  partition  made,  since 
there  is  no  showing  that  the  shares  of  the  exceptors  were  less 
valuable  than  those  given  to  the  other  parties,    p.  644. 

Prom  Starke  Circuit  Court;  William  A,  Foster,  Special 
Judge. 

Suit  by  Jennie  Green  and  another  against  Nellie  Selvage 
and  others.  From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

II,  Miller  and  fl",  F,  Steis,  for  appellants. 
Burson  &  Burson,  for  appellees. 
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Hadley,  J. — This  was  a  suit  brought  by  appellees  against 
appellants  for  partition.  Partition  was  ordered,  and  the 
commissioners  made  report,  setting  off  to  each  of  the  parties 
to  said  suit  certain  lots  and  tracts  of  land  representing  their 
interest  in  the  real  estate  involved.  There  was  no  con- 
troversy as  to  the  amount  of  the  interest  of  each.  To  this 
report,  appellants  Nellie  Selvage  and  Jessie  Selvage  filed  ob- 
jections and  exceptions,  which  were  as  follows:  (1)  That 
said  report  shows  upon  its  face  that  said  commissioners 
were  biased  and  prejudiced  against  defendants  herein  in  the 
following,  to  wit,  that  they  gave  all  that  portion  of  said 
estate  lying  in  the  village  of  English  Lake  to  plaintiffs  and 
all  the  river  frontage  on  either  side  of  the  Kankakee  river 
to  plaintiffs;  (2)  that  said  commissioners  consulted  and 
talked  with  plaintiffs,  and  learned  from  them  their  likes  and 
dislikes,  but  refused  to  consult  said  Nellie  Selvage  or  to  hear 
her  in  said  cause;  (3)  that  said  commissioners  failed  prop- 
erly to  appraise  the  value  of  the  several  tracts  of  land  in 
said  estate,  and  that  they  simply  found  the  value  of  the 
entire  estate  and  then  lumped  the  different  tracts  to  said 
Nellie  Selvage  and  Jessie  Selvage,  without  regard  to  the 
value  thereof;  (4)  that  said  report  is  not  according  to  law, 
as  there  is  no  appraisement  of  the  different  tracts  of  land 
separately  and  severally  made,  whereas  the  statute  contem- 
plates that  the  value  of  the  different  tracts  or  parcels  should 
be  so  set  out  that  the  parties  in  interest  may  know  upon 
what  to  have  objections  and  exceptions;  (5)  that  the  report 
of  said  commissioners  is  not  sufficient  to  enable  the  parties 
or  the  court  to  determine  as  to  the  fairness  and  correctness 
of  the  same,  such  as  is  contemplated  by  the  statute  of  the 
State  of  Indiana.'* 

These  exceptions  were  overruled  by  the  court,  and  a  de- 
cree was  entered  approving  and  confirming  the  report  of 
said  commissioners.  Said  appellants  excepted  to  the  ruling 
of  the  court  on  their  objections,  and  assigned  said  ruling  as 
error. 
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It  will  be  observed  that  none  of  said  exceptions  in  any 

way  averred  pr  showed  that  said  objectors  were  in  any  way 

injured  by  the  action  of  said  commissioners,  or  that 

1.  the  tract  set  off  to  said  Nellie  Selvage  did  not  cor- 
rectly represent  her  proportionate  share  in  value  of 

said  real  estate. 

It  is  shown  by  the  record  that  said  objections  duly  verified 

were  the  only  evidence  introduced  on  the  hearing  of  the  case. 

This  proved  nothing.      The   fact  that  the   commis- 

2.  sioners  gave  certain  lands  to  some  of  the  parties,  or 
talked  and  consulted  with  appellees,  and  did  not  ap- 
praise each  tract  separately,  would  not  necessarily  vitiate 
the  partition,  if,  as  a  matter  of  fact,  the  other  parties  were 
not  injured  thereby.  All  presumptions  are  indulged  in 
favor  of  the  correctness  and  justice  of  the  ruling  of  the 
lower  court,  and  substantial  injury  should  be  shown  to  this 
court  to  warrant  a  reversal.  The  record  does  not  disclose  any 
such  condition. 

Judgment  affirmed. 


Peters  v.  Peters. 

[No.  7,367.    Piled  April  6,  1910.] 


Appeal. — Evidence  Not  in  Record, — Where  the  only  question  raised 
ou  the  Judgment  appealed  from  requires  a  consideration  of  the 
evidence,  and  the  evidence  is  not  in  the  record,  the  Judgment  will 
be  affirmed. 

Prom  Superior  Court  of  Marion  County  (76,858) ;  Pliny 
W.  Bartholomew,  Judge. 

Cross-complaint  By  Emma  Peters  against  Edward  Peters. 
From  a  decree  for  cross-complainant,  cross-defendant  ap- 
peals.   Aflirmed. 

S.  A.  Clinehenfi,  for  appellant. 
Clifford  c6  Emhardt,  for  appellee. 
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CoMSTOCK,  J. — Motion  by  appellee  to  dismiss  thus  appeal, 
for  failure  to  comply  with  the  rules  of  this  court  and  other 
reasons.  Without  considering  the  motion,  we  have  read  the 
record  and  appellant's  brief,  and  find  that  the  only  question 
discussed  rec(iiires  the  consideration  of  the  evidence.  It 
affinnatively  appears  from  the  record  that  the  judgment  and 
decision  was  rendered  in  favor  of  appellee  upon  her  cross- 
complaint.  No  attempt  is  made  to  make  the  evidence  upon 
the  issues  formed  on  this  pleading  a  part  of  the  record. 

Judgment  affirmed. 


Lee  et  al.  v.  Lee. 

[No.  7,08(5.     Filed  April  7.  1910.] 

1.  Wills. — Codicils, — Effect. — The  purpose  of  a  codicil  is  to  en- 
large, or  restrain,  but  not  to  revoke,  or  supersede,  the  provisions 
of  a  will.    p.  647. 

2.  Wills. — Construction. — Intention, — How  Ascertained. — In  con- 
struinjsr  a  will  the  courts  will  consider  only  the  language  used  in 
tlie  win.    pp.  64«,  049. 

3.  Wills. — Devise  to  Devisee  and  His  Heirs. — Rule  in  Hhelley*s 
Case. — A  devise  to  a  devisee  and  his  heirs,  either  mediately  or 
immediately,  gives  n  fee-simple  title  to  such  devisee,    p.  548. 

4.  EsrATES.—FeC'Tail.— Statutes. — Fee-tails  are  by  statute  (§3994 
Bums  1908,  §2958  R.  S.  1881),  made  fee-simple  titles,    p.  649. 

5.  Wills. — "Heirs" — The  term  "heirs,"  as  used  In  a  will,  is  a  word 
of  limitation,    p.  649. 

0.  Wills. — Codicils. — Const vurtion. — Estates. — ''Heirs  of*  Devisee. 
— ^A  will  devising  cfertnlii  rojil  estate  to  the  devisee  "in  fee  sim- 
ple," followed  by  a  codicil  revolting  and  canceling  such  devise 
and  giving  in  lieu  thereof  tlio  same  land  "to  vest  in  said  [de- 
visee] at  [testator's]  death  for  a  i>erlod  of  natural  life  of  said 
[devisee]  and  at  the  doatli  of  said  [devisee]  the  remainder  and 
the  fee  simple  of  said  describecl  real  estate  ♦  ♦  *  shall  vest  in 
tlie  heirs  of"  said  devisee,  gives  to  such  devisee  a  fee  simple 
title,    p.  649. 

From  Wells  Circuit  Court;  Charles  E.  Sturgh,  Jndj?e. 

Suit  by  John  W.  Lee  aprainst  Archie  W.  Lee  and  others. 
Prom  a  decree  for  plaintiff,  defendants  appeal.     Affirmed. 
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Mock  &  Sons,  A,  W.  HamUton  and  Willia^  A.  Lee,  for 
appellants. 
J.  B.  Mcrriman  and  Clutrles  O.  Bailey,  for  appellee. 

Watson,  J. — This  was  a  suit  brought  by  appellee  against 
ar)pellants  to  quiet  title  to  certain  real  estate  in  Wells 
county,  Indiana.  The  complaint  alleges  that  plaintiff  is 
the  owner  in  fee  simple  of  the  real  estate  described  therein; 
that  each  of  the  defendants  claims  an  interest  therein,  which 
claims  are  without  right  and  unfounded,  and  are  a  cloud 
upon  plaintiff's  title  thereto. 

Appellants  Archie  W.  Lee  and  Pearl  Thatcher  filed  an- 
swer to  the  complaint,  setting  out  that  they  are  the  children 
of  plaintiff  by  a  former  wife ;  that  Wayne  Lee  and  Francis 
Lee  are  the  children  of  plaintiff  by  his  second  wife;  that 
Alexander  Lee,  father  of  plaintiff,  died  testate  in  Wells 
county,  Indiana,  on  February  24,  1907;  that  on  May  23, 
1904,  Alexander  Lee  made  a  will,  item  seven  of  which  is  as 
follows : 

**I  give  and  devise  to  my  son,  John  W.  Lee,  the  follow- 
ing real  estate  in  Wells  county,  Indiana,  to  wit :  Being 
the  southeast  quarter  of  the  southwest  quarter  of  section 
five,  township  twenty-five  north,  range  twelve  east,  con- 
taining forty  acres  more  or  less,  in  fee  simple." 

That  afterwards,  on  December  19,  1906,  said  Alexander  Lee 
made  a  codicil  to  said  will,  the  first  item  of  which  is  as  fol- 
lows : 

**I  revoke  and  cancel  the  gift  and  devise  in  item  num- 
ber seven  to  my  son,  John  W.  Lee,  and  give,  devise  and 
bequeath  the  following  real  estate  as  his  interest  as  noted 
in  item  seven  of  my  will ;  said  real  estate  being  described 
as  follows :  Being  the  southeast  quarter  of  the  south- 
west quarter  of  section  five,  in  township  twenty-five 
north,  range  twelve  east,  containing  forty  acres  of  land 
more  or  less,  to  vest  in  said  John  W.  Lee  at  my  death 
for  a  period  of  natural  life  of  said  John  W.  Lee,  and  at 
the  death  of  said  John  W.  Lee  the  remainder  and  the 
fee  simple  of  said  described  real  estate  in  this  item  shall 
vest  in  the  heirs  of  said  John  W.  Lee." 
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That  said  John  W.  Lee  has  no  title  to  said  real  estate  except- 
ing the  title  he  acquired  by  virtue  of  said  will  and  codicil; 
that  by  said  will  John  W.  Lee  was  to  have  a  life  estate  only 
in  said  real  estate ;  that  Archie  W.  Lee  and  Pearl  Thatcher 
are  the  owners  of  an  undivided  one-fourth  each  of  said  real 
estate,  and  praying  that  their  titles  thereto  be  so  declared. 

Appellee  filed  his  demurrer  to  the  answer  for  want  of 
fa(*ts,  which  was  sustained  by  the  court,  and  excepted  to  by 
appellants.  A  decree  was  entered  in  favor  of  appellee, 
quieting  the  title  to  said  real  estate  as  against  appellants. 
Tlie  only  assignment  is  that  the  court  erred  in  sustaining  the 
demurrer  of  appellee  to  the  answer  of  appellants  Archie  W. 
Lee  and  Pearl  Thatcher. 

A  codicil  is  a  clause  added  to  the  will  after  its  execution, 

the  purpose  of  which  is  either  to  alter,  enlarge  or  restrain 

the  provisions  thereof.     It  does  not  supersede  or  re- 

1.  voke  the  will  as  an  after-made  will  would  do,  but  it 
is  a  part  thereof,  to  be  construed  with  it  as  one  entire 
instrument. 

Appellants  insist  that  the  rule  as  laid  down  in  Shelley's 
Case  (1581),  1  Coke  ^94,  should  not  apply  in  this  case,  for 
the  reason  that  it  is  manifest  by  the  terms  of  the  will  and 
( odicil  that  it  was  the  intention  of  the  testator  that  appellee 
should  take  a  life  estate  only  in  the  real  estate  devised. 

Judge  Sharswood,  in  the  case  of  DoeUer's  Appeal  (1870), 
64  Pa,  St.  9,  15,  said:  "While  the  intention  of  the  testator, 
if  consistent  with  law,  is  undoubtedly  to  be  the  polar  star, 
yet  we  are  bound  to  take  as  our  guides  those  general  rules 
or  canons  of  interpretation  which  have  been  adopted  and 
followed  by  those  who  have  gone  before  us.  It  becomes  no 
man  and  no  court  to  be  wise  above  that  which  is  wTitten. 
Security  of  titles  requires  that  no  mere  arbitrary  discretion 
should  be  exercised  in  conjecturing  what  words  the  testator 
would  have  used,  or  what  form  of  disposition  he  would  have 
adopted  had  he  been  truly  advised  as  to  the  legal  effect  of 
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"ilic  words  actually  employed.  That  would  be  to  make  a  will 
for  liim  instead  of  construing  that  which  he  has  made." 

Courts  are  not  at  liberty  m  the  construction  of  wills  to 

travel  outside  and  seek  evidence  of  the  testator's  intention. 

They  are  confined  to  the  will,  and  cannot  speculate 

2.  upon  the  intention  not  therein  expressed  or  plainly 
implied.     The  inquiry,  therefore,  is  never  what  the 

testator  meant  to  express,  but  what  the  words  he  used  do 
express. 

The  intention  to  be  carried  into  effect  by  a  judicial  inter- 
pretation or  construction  of  a  will  is  not  that  which  existed 
in  the  mind  of  the  testator  when  it  was  executed,  but  that 
which  is  embodied  in  the  language  of  the  will  itself.  Pate  v. 
Bushong  (1903),  161  Ind.  533,  63  L.  R.  A.  593;  Daugherty 
v.  l^ogers  (1889),  119  Ind.  254,  3  L.  R.  A.  847;  Engelthaler 
V.  Engelthaler  (1902),  196  111.  230,  63  N.  E.  669. 

It  is  said  in  4  Kent's  Comm.,  •228:    **A11  the  modem 

cases  contain  one  uniform  language,  and  declare  that  the 

words,  heirs  of  the  body,  whether  in  deeds  or  wills, 

3.  are  construed  as  words  of  limitation,  unless  it  clearly 
and  unequivocally  appears  that  they  were  used  to 

designate  certain  individuals  answering  the  description  of 
heirs  at  the  death  of  the  party." 

The  rule  in  Shelley's  Case,  supra,  is:  ^*When  the  an- 
cestor, by  any  gift  or  conveyance,  taketh  an  estate  of  free- 
hold, and  in  the  same  gift  or  conveyance  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs  in  fee  or  in 
tail,  the  heirs  are  words  of  limitation  of  the  estate,  and  not 
words  of  purchase,  and  the  ancestor  takes  the  same  in  fee 
or  in  tail,  as  the  case  may  be."  Allen  v.  Craft  (1887),  109 
Ind.  476,  58  Am.  Rep.  425;  Perkins  v.  McConnell  (1894), 
136  Ind.  384;  Teal  v.  Richardson  (1903),  160  Ind.  119; 
Lami  v.  Medsker  (1905),  35  Ind,  App,  662;  Burton  v.  Car- 
nahan  (1906),  38  Ind.  App.  612. 
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By  our  statutes   (§3994  Burns  1908,  §2958  R.  S.  1881) 
** estates  tail  are  abolished;    and  any  estate  which, 

4.  according  to  the  common  law,  would  be  adjudged  a 
fee-tail,  shall  hereafter  be  adjudged  a  fee  simple. 

It  will,  therefore,  be  seen  that  under  the  rule  in 

5.  Shelley's  Case,  supra,  the  word  '* heirs,''  as  thus  used 
in  its  legal  sense,  is  a  word  of  limitation. 

We  do  no  violence  to  the  well-established  rule  that  in  the 

construction  of  wills  we  look  to  the  four  comers  thereof  and 

the  intention  of  the  testator  as  the  main  and  con- 

2.     trolling  question,  for  the  reason  that  when  the  word 

** heirs"  is  used  as  a  word  of  limitation  it  expresses 

the  intention  of  the  testator  to  devise  an  estate  in  fee  simple. 

Allen  V.  Craft,  supra;  Teal  v.  Richardson,  supra. 

It  does  not  clearly  and  unequivocally  appear  in  the  will 

that  the  word  ** heirs"  as  here  used  was  not  so  used  in  its 

strict  legal  sense,  but  was  used  as  a  word  of  limita- 

6.  tion.    It  therefore  falls  within  the  rule  in  Shelley's 
Case,  supra,  and  must  be  measured  by  this  rule.    We 

are  forced  to  hold  that  appellee  took  said  real  estate  in  fee 
simple. 

The  trial  court  did  not  err  in  sustaining  the  demurrer  to 
appellants'  answer. 

Judgment  affirmed. 


Raley  v.  Evansville  Gas  and  Electric  Light 

Company. 

[No.  6,891.     Filed  February  4,  1010.     Rehearing  denied  April  19, 

1910.1 

1.  Pleadino. — Complaint. — Amendment. — Limitation  of  Actions. — 
An  amendeil  coini)1aint  ordinarily  relates  to  tlio  time  of  the  filluj; 
of  the  orlfilnal  coniplnlnt.  hut  this  nile  does  not  apply,  where  it 
states  a  new  cause  of  aotfon.    p.  054. 

2.  Action. — CaitHc  of. — What  Constitutes. — A  cause  of  action  con- 
sists of  a  riglit  o^  the  pluintilT  and  a  breach  of  ainh  right  by  the 
defendant    p.  654. 


650  APPELLATE  COURT  OP  INDIANA, 

Raley  v.  Evausville  Gas,  etc.,  Co. — 45  Ind.  App.  049. 


3.  Pleadtno. — Amemhd  Complaint, — Xac  Cause  of  Action, — Tests, 
— ^An  ameDded  couiplaint  ordinarily  contains  a  new  cause  of 
action,  (1)  where  the  new  allegations  deprive  defendant  of  any 
defense  which  he  had  to  the  original  cause,  (2)  where  the  evi- 
dence establishing  the  original,  will  not  establish  the  new,  (3) 
where  the  new  allegations,  If  in  reply,  would  have  constituted  a 
departure,  (4)  where  the  new  allegations  set  up  a  title  not  be- 
fore asserted,  and  (5)  where  a  judgment  on  the  original  c<Mn- 
plalnt  would  not  constitute  a  bar  to  the  amended  complaint 
p.  054. 

4.  Master  and  Servant. — Electric  Light  Companies, — FaUure  to 
Insulate. — Amended  Complaint, — Failure  to  Turn  Off  Current. — 
Limitation  of  Actions, — Where  a  servant,  in  an  original  complaint, 
alleged  that  defendant  electric  light  company  negligently  failed 
to  insulate  its  wires,  thereby  injuring  him,  his  subsequent  amend- 
ment of  such  complaint  by  adding  the  averment  that  such  com- 
pany negligently  failed  to  turn  off  the  current  from  Its  wires, 
thereby  injuring  him,  does  not  introduce  a  new  cause  of  action 
against  which  the  statute  of  limitations  would  constitute  a  bar, 
since  the  facts  alleged  in  either  complaint  would  bar  another 
action  for  the  same  cause,    pp.  655, 657. 

5.  Appeal. — Briefs. — Presenting  Record, — Waityer. — Where  appel- 
lant questions  the  answer,  he  should  set  it  out  in  his  brief,  but 
the  appellee*s  failure  to  call  attention  thereto  constitutes  a 
waiver,  on  its  part,  of  the  defect    p.  655. 

6.  Appeal. — Briefs, — Failure  to  Comply  With  Rules. — Waiver, — 
The  question  of  the  failure  of  appellant  to  comply  with  the  rules 
of  the  Appellate  Court  in  presenting  questions  in  his  brief,  must 
be  presented  at  the  earliest  oi)portunity ;  and  the  filing  of  a  brief 
on  the  merits  constitutes  a  waiver  of  the  defect,    p.  656. 

7.  AppeaIm — Briefs. — Rules. — Waiver. — The  Appellate  Court  may, 
in  its  discretion,  refuse  to  consider  alleged  errors  not  properly 
presented  in  the  appellant's  brief,    p.  657. 

8.  Appeal. — Rehearing. — Questions  not  presented  at  the  original 
hearing  caimot  be  presented  on  rehearing,    p.  657. 

9.  Master  and  Servant. — Electric  Light  Company, — Failure  to  In- 
sulate.— Complaint, — A  complaint  alleging  that  defendant  electric 
light  company  negligently  failed  to  insulate  its  wires,  that  It 
knew  thereof  and  the  plaintlfT  lineman  did  not  and  that  in  per- 
forming his  work  the  plaintiff  was  injured  thereby,  states  a  cause 
of  action,     p.  (i58. 

10. — I'lJiADiNG. — AnMu:er. — Partial, — A  paragraph  of  answer,  suffi- 
cient as  to  a  part  of  the  complaint,  is  bad,  where  it  is  addressed 
to  the  entire  complaint,    p.  OoS. 

Prom  Gibson  Circuit  Court;   O.  M,  Wclhorn,  Judge. 
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Action  by  Jefferson  C.  Raley  against  the  Evansville  Gas 
and  Electric  Light  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed.  (For  opinion  on  mo- 
tion to  dismiss,  see  43  Ind.  App.  57.) 

Logsdon  cfe  Veneman,  for  appellant. 
E,  E.  Stevenson,  John  B.  Elam,  James  W.  Fesler,  Harvey 
J.  Elam  and  DeBruler,  Welman  &  DeBnder,  for  appellee. 

CoMSTOCK,  J. — This  action  was  originally  brought  on  Feb- 
ruary 14,  1903,  in  the  Superior  Court  of  Vanderburgh 
County,  by  appellant  against  appellee  for  personal  injuries. 
Upon  change  of  venue  the  case  was  tried  in  the  Gibson  Cir- 
cuit Court,  resulting  in  a  judgment  in  favor  of  appellant. 
From  this  judgment  the  appellee  herein  appealed  to  the  Ap- 
pellate Court,  where  the  judgment  was  reversed  (Evansville 
Gas,  etc.,  Co.  v.  Raley  [1906],  38  Ind.  App.  342).  On  Janu- 
ary 10,  1907,  appellant  herein  filed  his  amended  complaint 
in  the  court  below.  A  demurrer  for  want  of  facts  to  the 
same  was  overruled,  and  appellee  filed  its  answer  thereto  in 
three  paragraphs;  the  second  and  third  setting  up  the 
statute  of  limitations.  Appellant's  demurrer  was  sustained 
to  the  second  and  overruled  as  to  said  third  paragraph,  and 
refusing  to  plead  further,  judgment  was  given  against  him. 

The  only  question  sought  to  be  raised  upon  this  appeal  is 
the  action  of  the  court  in  overruling  appellant's  demurrer 
to  said  third  paragraph  of  answer.  Said  answer  sets  out  a 
copy  of  the  original  complaint,  which  is,  in  substance,  as  fol- 
lows:  That  on  August  22,  1902,  and  prior  thereto,  defend- 
ant corporation  maintained  an  electric  light  and  power 
plant  in  the  city  of  Evansville,  and  controlled  certain  lines 
of  wires  suspended  upon  poles  in  the  streets.  These  wires 
were  used  for  furnishing  light  and  power  in  said  city,  and 
for  that  purpose  powerful  currents  of  electricity,  dangerous 
to  human  life,  were  passed  through  them.  It  is  averred  that 
defendant  knew,  when  these  wires  were  strung  on  the  poles, 
that  it  would  be  necessary  for  its  linemen  to  work  in  and 
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about  the  care  and  repair  of  said  wires  and  poles,  and  that 
it  was  the  duty  of  defendant  to  keep  the  wires  safely  and 
completely  insulated,  so  that  linemen,  lawfully  about  them, 
should  not  be  injured  by  contact  therewith,  but  that  defend- 
ant disregarded  its  duty,  and  negligently  maintained  said 
wires,  and  negligently  failed  to  protect  and  cover  said  wires 
with  safe  and  sutBcient  insulating  material,  and  negligently 
permitted  the  covering  used  thereon  to  become  defective  and 
insuflScient  to  render  them  safe  to  persons  coming  in  contact 
therewith,  all  of  which  was  unknown  to  plaintiff  prior  to 
his  injury.  It  is  further  alleged  that  plaintiff  was  working 
as  an  employe  of  the  defendant  as  a  lineman,  on  the  date 
mentioned,  under  the  direction  of  a  superior  officer  of  de- 
fendant, and  was  directed  by  said  officer  to  ascend  a  certain 
pole,  at  the  intersection  of  two  streets  in  said  city,  for  the 
purpose  of  untying  the  wires  from  a  glass  insulator,  pre- 
paratory to  transferring  them  to  a  new  pole,  to  be  erected 
in  the  place  of  the  old  one ;  that  defendant  had  negligently 
permitted  the  old  pole  to  become  defective,  doty  and  rotten, 
to  such  an  extent  that  it  was  dangerous  for  the  linemen  to 
climb  or  stand  on  it,  all  of  which  was  unknown  to  the  plain- 
tiff;  that  defendant,  long  prior  to  the  date  mentioned,  knew, 
or,  by  the  exercise  of  proper  diligence,  should  have  known, 
that  the  electric  light  wires  were  insufficiently  insulated,  and 
that  the  pole  was  defective,  doty,  rotten  and  dangerous; 
that  plaintiff  ascended  the  pole  in  obedience  to  the  order 
given,  and  while  supporting  himself  thereon  in  the  usual 
way,  by  sinking  his  climbing-spurs  into  the  body  of  the  pole, 
and  while  engaged  in  the  act  of  carrying  out  his  instruc- 
tions, one  of  his  spurs,  by  reason  of  the  defective,  doty, 
rotten  and  dangerous  condition  of  said  pole,  broke  and 
slipped  from  its  hold,  causing  plaintiff  involuntarily  to 
reach  out  in  an  effort  to  support  himself  from  falling,  and 
to  touch  and  come  in  contact  with  said  wires,  highly  charged 
with  electricity,  as  aforesaid,  and  by  reason  and  on  account 
of  the  defective  and  imperfect  insulation  thereof,  as  afore- 
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said,  he  received  a  current  of  electricity  into  his  body,  wlicrc- 
by  he  was  greatly  shocked,  wounded,  etc. 

After  setting  out  the  original  complaint,  said  answer  con- 
tinues: "And  defendant  savs  that  the  cause  of  action  de- 
scribed  and  set  forth  in  plaintiff's  amended  complaint  herein 
is  entirely  and  wholly  different  from  the  cause  of  action 
described  in  the  foregoing  original  complaint,  *  *  * 
and  that  the  cause  of  action  set  forth  in  said  amended  com- 
plaint *  *  •  did  not  accrue  to  the  plaintiff  within  two 
years  next  before  the  filing  of  said  amended  complaint." 

In  the  amended  complaint  allegations  as  to  the  defective 
condition  of  the  pole  are  omitted,  and  there,  for  the  first 
time,  it  is  charged  ''that  on  or  about  August  — ,  1902,  plain- 
tiff entered  into  a  contract  of  employment  as  lineman  for  the 
defendant,  by  and  through  the  general  superintendent  of 
defendant;  that  by  the  terms  of  said  contract  of  employ- 
ment it  was  fully  agreed  and  underetood  that  plaintiff,  in  the 
discharge  of  his  duties  under  said  employment,  at  no  time, 
would  be  required  to  handle  or  work  with  wires  while  the 
same  were  charged  with  a  heavy  or  dangerous  current  of 
electricity;  and  that  at  any  time  when  plaintiff  would  be 
required  to  handle  or  work  with  such  wires  of  defendant, 
as  were  usually  charged  with  a  heavy  or  dangerous  current 
of  electricity,  the  current  of  electricity  would  be  turned  off 
by  defendant  while  such  work  was  being  performed  and 
until  the  same  was  completed;  that  plaintiff  at  that  time, 
and  at  the  time  of  the  injuries  hereinafter  complained  of, 
was  wholly  inexperienced  in  working  with  or  handling  wires 
while  charged  with  a  heavy  or  dangerous  current  of  elec- 
tricity, but  relying  wholly  upon  the  representations  and 
agreements  of  the  defendant,  as  aforesaid,  entered  upon  the 
discharge  of  his  duties  under  said  employment,  and  con- 
tinued in  such  employment  until  August  22,  1902  j  *  *  * 
that  at  said  time,  and  at  the  time  of  the  happening  of  the 
injuries  hereinafter  mentioned,  said  defendant,   in   viola- 
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tion  of  the  terms  of  said  contract  of  employment,  had  wholly 
omitted,  neglected  and  failed  to  turn  off  the  powerful  and 
dangerous  current  of  electricity  then  passing  through  said 
wires,  which  fact  was,  at  and  prior  to  said  time,  to  this 
plaintiff  wholly  unknown/' 

Outside  of  the  omission  before  stated,  and  the  foregoing 
additional  averments  set  out  in  the  amended  complaint,  it 
and  the  original  contain  substantially  the  same  allegations. 

**  Generally  speaking,  an  amendment  to  a  complaint  has 

relation  to  the  time  the  complaint  was  filed,  but  this  never 

occurs  when  such  amendment  sets  up  a  title  not  pre- 

1.  viously  asserted,  and  which  involves  the  question  of 
the    statute    of    limitations."     Lagow    v.    NeQson 

(1858),  10  Ind.  183,  185.  See,  also,  Blake  v.  Minkner 
(1894),  136  Ind.  418,  422.  If  the  amended  complaint  states 
a  cause  of  action  different  from  that  in  the  original  com- 
plaint, the  judgment  must  be  affirmed. 

A  cause  of  action  may  be  said  to  be  composed  of 

2.  the  right  of  plaintiff  and  the  obligation,   duty  or 
wrong  of  defendant.    Anderson's  Law  Diet. 

The  matter  is  tersely  stated  in  the  case  of  Reeder  v.  Sayre 
(1877),  70  N.  Y.  180,  26  Am.  Rep.  567,  as  follows :  **The  real 
limitation  to  it  seems  to  be  that  the  amendment  shall  not 
bring  in  a  new  cause  of  action." 

The  following  tests  have  been  applied:    It  has  been  held 

that  an  amended  complaint  sets  up  a  new  cause  of  action  (1) 

where  the  new  allegation  deprives  the  defendant  of 

3.  any  defense  he  had  to  the  original  action;   (2)  where 
the  evidence  that  would  have  proved  the  original 

complaint  will  not  prove  the  new;  (3)  where  the  new  allega- 
tions, if  in  reply,  would  have  amounted  to  a  departure; 
(4)  where  the  amended  complaint  sets  up  a  title  not  before 
asserted;  and  (5)  where  a  judgment  on  the  first  complaint 
would  be  no  bar  to  a  judgment  on  the  second  or  amended 
complaint. 
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Applying  these  tests  to  the  averments  of  the  answer  be- 
fore us,  whichever  conclusion  might  be  reached  would  be 
supported  by  respectable  authorities.    The  cause  of 

4.  action  set  out  in  the  original  complaint  was  the  injury 
of  appellant  by  the  wrongful  act  or  omission  of  appel- 
lee, to  wit,  the  failure  properly  to  insulate*  its  wires.  The 
amended  complaint  is  between  the  same  parties,  relates  to 
the  same  general  transaction,  the  same  place,  charges  the 
same  injury  to  appellant,  and  the  same  neglect  properly  to 
insulate  its  wires.  There  is  added  to  the  charge  of  failure  to 
insulate  an  aflSrmative  act  of  negligence.  Such  additional 
charge  is  not  the  introduction  of  a  new  cause  of  action. 
Cleveland,  etc,  R.  Co.  v.  Bergschicker  (1904),  162  Ind.  108; 
Central,  etc.,  B.  Co.  v.  Foshee  (1899),  125  Ala.  199,  27 
South.  1006.  It  is  an  additional  charge  of  negligence. 
The  facts  alleged  in  either  complaint  would  bar  another 
action  for  the  same  cause.  This  is  sufficient.  Jefferson- 
ville,  etc.,  R.  Co.  v.  Hendricks  (1872),  41  Ind.  48;  Terre 
Haute,  etc.,  R.  Co.  v.  Zehner  (1906),  166  Ind.  149;  Indian- 
apolis St.  R.  Co.  V.  Fearnaught  (1907),  40  Ind.  App.  333, 
and  cases  cited;  Mitchelltree  School  Tp.  v.  Carnahan 
(1908),  42  Ind.  App.  473.  It  follows  that  the  court  erred 
in  overruling  appellant's  demurrer  to  the  third  paragraph 
of  answer. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demurrer  to  said  answer  and  for  further  proceedings 
in  accordance  with  this  opinion. 

On  Petition  for  Rehearing. 

Rabb,  J. — Appellee,  in  its  petition  for  rehearing  in  this 
case,  earnestly  insists  that  it  should  be  granted:     (1)     Be- 
cause the  court  could  not  properly  consider  and  de- 

5.  cide  any  question  in  the  case  raised  by  appellant's 
assignment  of  errors,  for  the  reason  that  appellant's 

brief  failed  to  comply  with  the  provisions  of  clause  five  of 


656  APPELLATE  COURT  OP  INDIANA, 

Kaley  v.  Evansville  Gas,  etc..  Co. — 45  Ind.  App.  040. 

rule  twenty-two  of  the  rules  of  this  court,  and  (2)  that  the 
decision  of  the  court  upon  the  question  presented  is  errone- 
ous. The  rule  of  this  court  referred  to  requires  appellant 
in  his  brief  to  set  forth  a  concise  statement  of  so  much  of  the 
record  aa  fully  presents  the  error  relied  upon  for  reversal. 
The  transcript  in  this  case  is  very  brief.  The  only  ques- 
tion involved  in  the  appeal  is  the  sufficiency  of  the  third 
paragraph  of  appellee's  answer,  and  fully  to  present  this 
question  appellant  should  have  set  out  in  his  brief  the  origi- 
nal complaint  and  the  paragraph  of  answer  to  which  the 
demurrer  was  addressed.  This,  he  did  not  do,  but  referred 
to  the  transcript  by  page  and  line  where  it  might  be 
found,  and  then  proceeded  properly  to  state  the  points  and 
authorities  relied  upon  for  reversal,  and  his  argument  to 
support  it.  Appellee  filed  its  answer  brief,  in  which 
it  took  up  the  questions  presented  by  the  assignment  of 
errors,  the  points,  authorities  and  argument  of  appellant, 
and  discussed  them  on  their  merits,  without  in  any  man- 
ner making  the  point  that  the  questions  raised  and  discussed 
by  appellant's  assignment  of  errors  and  his  argument  were 
not  properly  before  the  court  for  decision,  on  account  of 
appellant's  failure  to  comply  with  any  rule  of  the  court. 
Long  afterwards,  appellees  filed  a  motion  to  dismiss  this  ap- 
peal, for  the  reason  that  no  question  was  presented  by  the 
record  on  account  of  the  failure  of  appellant  to  comply  with 
the  rule  of  this  court  referred  to.  This  motion  was  over- 
ruled, for  the  reason  that  it  came  too  late.  Raley  v.  Evans- 
ville Gas,  etc.,  Co.  (1909),  43  Ind.  App.  57.  We  then  held 
that  the  right  to  insist  on  the  dismissal  of  an  appeal  on  this 
ground  was  waived  by  appellee's  filing  an  answer  brief  on 
the  merits,'  and  we  now  hold  that  an  objection  to  the  con- 
sideration of  questions  raised  by  the  assignment,  on 
6.  the  ground  that  appellant's  brief  does  not  comply 
with  the  rules  of  this  court,  to  be  available,  must  l)e 
presented  at  the  first  opportunity,  and  that  all  such  objec- 
tions are  waived  by  filing  an  answer  brief  on  the  merits. 
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The  court  may,  in  its  own  discretion,  refuse  to  consider 
the  questions  that  are   not   properly   presented   in   appel- 
lant's brief,  even  though  no  objection  to  their  consid- 

7.  eration  has  been  made  by  appellee  on  this  ground; 
but  so  far  as  the  right  of  the  appellee  to  insist  that 

they  shall  not  be  considered,  it  is  waived  by  failure  to  make 

it  at  the  proper  time.     The  same  rule  of  the  court  to  which 

appellee  appeals  expressly  provides  that  **no  alleged 

8.  error  or  point  not  contained  in  the  statement  of 
points,  shall  be  raised  afterwards  •  *  •  on  peti- 
tion for  rehearing, ' '  and  it  has  been  held  repeatedly  by  this 
court  that  questions  not  raised  in  the  original  brief  pre- 
sented by  the  parties,  either  appellant  or  appellee,  will  not 
be  considered  when  raised  for  the  first  time  on  a  petition  for 
rehearing.  Underwood  v.  Sample  (1880),  70  Ind.  446; 
Porter  v.  Choen  (1878),  60  Ind.  338;  Arnistrany  v.  Hufty 
(1901),  156  Ind.  606;  Haas  v.  City  of  Evansville  (1898), 
20  Ind.  App.  482. 

Appellee  insists  that  the  court  is  in  error  in  holding  that 

the  amendment  to  the  original  complaint  as  shown  in  the 

opinion  did  not  introduce  into  the  case  a  new  cause 

4.  of  action,  which  was  barred  by  the  statute,  and  that 
the  facts  stated  in  the  original  complamt  are  insuffi- 
cient to  make  out  a  case  for  appellant,  as  decided  by  this 
court  on  the  former  appeal  {Evansville  Oas,  etc,  Co,  v. 
Raley  [1906],  38  Ind.  App.  342). 

With  reference  to  this  last  point,  it  is  sufficient  to  say  that 
the  case  when  before  this  court  on  the  former  appeal  was 
decided  upon  the  evidence,  not  the  pleadings,  and  it  was 
then  held  that  the  evidence  did  not  sustain  the  allegations 
of  the  complaint,  and  not  that  the  allegations  of  the  com- 
plaint were  insufficient  to  state  a  cause  of  action. 

It  waB  charged  in  the  original  complaint,  and  is  charged 
in  the  amended  (»(miplaint  now  before  us,  to  which  appellee's 
third  paragraph  of  answer  is  addressed,  that  appellee  knew 
Vol.  45—42 
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and  appellant  did  not  know  of  the  defective  condition  of  the 
insulation  of  its  wires,  and  of  the  rotten  and  doty  condition 
of  its  poles,  when  it  sent  appellant,  its  servant,  upon  the 
rotten  and  doty  pole  to  work  among  the  defectively  insu- 
lated electric  wires,  over  which  was  passing  a  dangerous 
and  deadly  current  of  electricity.  The  court  said,  in  passing 
upon  the  evidence:  ** Neither  the  employer  nor  employe 
knew  the  condition  of  the  poles  or  wires."  If  the  employer 
had  known  of  the  condition  of  the  poles  and  wires,  and  the 
employe  did  not  know  of  their  condition,  as  averred  in  the 
complaint,  and  they  were  in  the  defective  condition  as 
therein  alleged,  and  the  employe  was  sent  by  the  employer  tx) 
work  among  the  wires,  under  such  circumstances,  a  different 
(juestion  would  have  presented  itself. 

There  can  be  no  serious  question  but  that  the  complaint, 
to  which  appellee's  third  paragraph  of  answer  is  addressed, 

does  state  a  good  cause  of  action  against  appellee,  re- 
9.    gardless  of  all  the  new  averments  brought  into  the 

complaint  by  amendment,  and  without  aid  from 
them,  and  that  appellant,  if  he  proved  all  the  facts  originally 
averred,  would  be  entitled  to  recover,  though  there  was  an 
entire  failure  on  his  part  to  prove  any  fact  brought  into  the 
complaint  by  the  amendment ;  and  if  it  were  conceded  that 
appellee  is  right  in  its  contention  that,  where  a  new  act  of 
negligence  is  brought  into  a  complaint  to  recover  damages 
resulting  from  negligence  charged  against  a  defendant,  the 
statute  of  limitations  will  apply  to  the  new  act  of  negligence 
as  of  the  date  on  which  it  was  brought  into  the  complaint  by 
way  of  amendment;  and  if  it  were  also  conceded  that  the 
facts  brought  into  the  complaint  in  this  case  by  way  of 
amendment  did  state  a  new  and  independent  act  of  neg- 
ligence, an  action  for  which  was  barred  by  the  statute  of 
limitations,  still  appellee's  answer  was  bad.     It  undertook 

to  answer  the  entire  complaint,  and  was  clearly  bad 
10.    as  to  those  avoriiicuts  of  the  complaint  which  charged 

appellee  with  negligence  in  failing  properly  to  in- 
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sulate  its  wires,  and  in  sending  appellant  to  work  among 
such  defectively  insulated  wires  without  notice.  It  is  well 
settled  by  repeated  decisions  of  the  Supreme  Court  and  of 
this  court  that  an  answer  that  purports  to  answer  the  entire 
complaint,  and  answers  only  a  part,  is  bad.  2  Bums'  Di- 
gest, 1729,  and  cases  there  cited  on  this  subject. 

Therefore,  in  any  view  that  may  be  taken  of  this  question, 
the  action  of  the  court  in  overruling  appellant's  demurrer 
to  this  paragraph  of  answer,  was  error. 

Appellant's  petition  for  rehearing  overruled. 


A.  J.  Yawger  Company  v.  Buttz  et  al. 

[No.  7,050.    Filed  April  19,  1910.] 

Appeal. — Weighing  Evidence, — Contracts. — Core  Drilling. — ^Where 
the  defendant  company  hired  tlie  plaintiff  to  do  certain  core  drill- 
ing at  certain  prices,  and  there  was  some  evidence  that,  under 
defendant's  direction,  and  without  defendant*^  objection,  he  per- 
formed the  work,  defendant  cannot  escape  payment  therefor  on 
the  ground  that  the  method  of  doing  the  work  was  somewhat 
changed. 

Prom  Superior  Court  of  Marion  County  (75,221) ;  Vinson 
Carter,  Judge. 

Action  by  Frank  C.  Buttz  against  the  A.  J.  Yawger  Com- 
pany and  another.  From  a  judgment  for  plaintiff,  defend- 
ant company  appeals.    Affii-^ned. 

Barrett  &  Barrett  and  Lew  Wallace,  for  appellant. 
Henry  N.  Spaan,  for  appellee  Frank  C.  Buttz. 

CoMSTOCK,  J. — The  complaint  was  originally  against  the 
A.  J.  Yawger  Company  and  appellee  Adrian  J.  Yawger. 
The  demurrer  of  Adrian  J.  Yawger  to  the  complaint  was 
sustained,  and  appellant's  motion  to  strike  out  certain  parts 
thereof,  relating  to  a  mechanic 's  lien,  was  sustained.  Omit- 
ting the  parts  stricken  out,  the  complaint  alleges  the  execu- 
tion of  a  written  contract,  as  follows: 
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*' Indianapolis,  Indiana,  September  5,  1907. 

This  meraorandnra  of  agreement,  bearing  this  date, 
by  and  between  Prank  C.  Buttz,  of  Indianapolis,  Indi- 
ana, and  the  A.  J.  Yawger  Company,  of  the  same  city, 
to  do  core  drilling  immediately  east  of  Eagle  Creek  at 
the  following  prices: 

2-inch  holes $1.25  per  ft. 

4-inch  holes 1.50  per  ft. 

It  is  agreed  by  both  parties  that  we  have  the  right  to 
order  Frank  C.  Buttz  to  cease  drilling  at  any  time  after 
he  has  drilled  five  two-inch  holes  or  more  thirtv  feet 
deep,  and  with  the  further  exception  that  if  he  drills 
more  than  twenty  two-inch  holes,  he  is  to  make  the  price 
$1  per  foot. 

A.  J.  Yawger  Company, 

by  A.  J.  Yawger,  President. 
Frank  C.  Buttz.'' 

It  is  further  alleged  that  immediately  after  said  contract 
was  executed  plaintiff  entered  upon  the  performance 
thereof,  and  erected  and  put  in  proper  position  upon  the 
described  premises  the  boilera,  engines,  shafting,  beams,  der- 
ricks, ropes  and  drills,  and  all  other  structxires  necessary 
for  the  drilling  of  the  holes  contemplated  by  the  contract : 
and  plaintiff  drilled  and  furnished  the  necessary  labor  and 
material  for  drilling  said  holes  as  follows : 

20  holes  at  aggregate  depth  of  464i  feet  at  $1.25 
per  ft ". $580.62 

8  holes  at  aggregate  depth  of  115  feet  at  $1 
per  ft 115.00 

Total $695.62 

That  all  of  the  labor  and  materials  before  mentioned,  and 
comprised  in  said  items,  were  used  in  drilling  the  test  hole^ 
before  mentioned,  and  w^hich  were  completed  about  Septem- 
ber 19,  1907;  that  on  and  about  September  23,  1907,  de- 
fendant, A.  J.  Yawger  Company,  became  the  o^vne^  of  the 
real  estate  described,  by  receivings  a  warranty  deed  (vom 
Elizabeth  H.  Miller,  and  said  A.  J.  Yawger  Company  is  still 
the  owner  of  said  real  estate ;  that  the  sum  now  due  to  the 
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plaintiflf  on  the  contract  before  mentioned  is  $695.62,  which 
amount  is  wholly  unpaid. 

Appellant  answered  by  general  denial.  The  action  was 
tried  without  a  jury,  resulting  in  a  finding  and  judgment  in 
favor  of  plaintiff  for  $686.87. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial.  Of  the  reasons  assigned  in  the  mo- 
tion for  a  new  trial  the  following  are  relied  upon  for  re- 
versal: (1)  The  decision  of  the  court  is  not  sustained  by 
suflficient  evidence ;  (2)  the  decision  of  the  court  is  contrary 
to  law ;  (5)  the  assessment  of  the  amount  of  the  recovery  is 
erroneous,  being  too  large;  (7)  the  court  erred  in  holding 
that  upon  the  complaint  in  this  action  and  the  contract  sued 
on  the  plaintiff  might  recover  the  price  specified  in  said  con- 
tract for  more  than  the  first  five  wells  and  the  additional 
drilling  done  on  wells  No.  7  and  No.  17,  for  the  reason  that 
all  other  drilling,  amounting  to  about  403.4  feet,  was  not 
core  drilling  within  the  ordinary  and  true  meaning  of  said 
term,  or  within  the  meaning  of  sfrid  term  as  used  in  the  art 
of  drilling,  or  within  the  intention  or  purpose  of  the  parties 
at  the  time  of  the  execution  of  said  contract. 

There  is  evidence  that  there  were  in  all  twenty-eight  holes 
drilled.  For  the  first  twenty,  $1.25  a  foot  was  charged;  for 
the  last  eight,  $1  a  foot.  The  object  of  the  drilling  was  to 
penetrate  the  strata  of  gravel,  and  find  how  far  below  the 
surface  it  was,  and  the  quality  and  depth  thereof. 

Core  drilling  can  be  done  by  machinery  or  by  hand.  It 
produces  the  core.  A  witness  testified  as  follows:  **You 
make  a  hole  in  the  ground,  and  take  it  out,  and  that  pro- 
duces the  core.  Your  pipe  produces  the  core.  The  material 
in  the  pipe  is  the  core.  It  can  be  cut  out  of  the  pipe  while 
the  pipe  is  in  the  ground,  or  you  can  take  up  the  pipe  and 
knock  it  out.  One  way  of  making  a  test  for  gravel  is  to 
draw  the  sand  and  gravel  out  of  the  pipe  while  it  is  in  the 
ground.     Another  way  is  to  pull  the  pipe  up  and  knock  it 
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out.  Either  way  is  the  right  way."  The  method  used  is  a 
question  of  convenience.  An  expert  testified,  in  behalf  of 
appellant,  that  if  a  pipe  is  run  down  to  the  depth  of  from 
twenty  to  twenty-seven  feet,  without  having  the  material 
drawn  up  until  the  pipe  is  cleaned  out,  it  is  not  core  drilling, 
unless  the  entire  quantity  of  material  in  the  pipe  is  drawn 
out  as  a  whole,  without  losing  any  of  it.  This  witness  also 
testified  that  in  testing  for  gravel  one  can  tell  by  the  driving 
itself  whether  the  drill  is  in  dirt  or  gravel.  This  witness 
never  sank  a  well,  nor  did  this  kind  of  work.  If  the  pipe  is 
drawn  up  and  the  gravel  knocked  out  of  it,  the  drillers  can 
tell  the  quality  of  the  gravel.  The  first  hole  was  drilled,  the 
pipe  drawn  up  and  the  core  knocked  out  on  the  ground. 
The  core  was  cut  out  of  the  second  hole  and  thrown  into  a 
tub.  The  third  was  drilled  and  the  core  knocked  out  on 
the  ground.  The  fourth  core  was  placed  in  a  tub.  Hole 
number  five  was  dug  in  the  same  way  and  the  core  tested. 
By  this  method  the  kind  of  gravel  in  the  bed  beneath  could 
be  determined.  After  the  first  five  holes  were  made,  the 
drilling  was  changed  to  hand  drilling.  All  the  work  was 
done  under  the  direction  of  appellant's  foreman.  No  fault 
was  found  at  the  time  the  drilling  was  done,  and  not  until 
the  bill  was  presented  after  the  work  had  been  completed. 
No  objection  w^as  made  that  the  drilling  was  not  core  driU- 
ing.  There  was  evidence  to  warrant  the  conclusion  of  the 
court  that  the  drilling  done  was  core  drilling. 

It  is  claimed  by  appellant  that  all  but  the  first  five  holes 
were  drilled  by  hand,  and  that  these  were  on  a  new 
contract.  This  was  but  a  change  in  the  means  of  the  execu- 
tion of  the  contract.  The  change  in  method  was  for  the 
purpose  of  facilitating  the  work.  Appellant  desired  the 
work  done  more  rapidly.  There  is  no  dispute  as  to  amount 
of  work  done  or  as  to  the  price.  It  is  insisted  that  appellee 
could  not  recover  for  hand  drilling.  The  court  found  that 
the  drilling  was  core  drilling,  and  there  was  evidence  to  sus- 
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tain  said  finding.     The  purpose  of  the  drilling  was  accom- 
plished, and  appellant  acted  upon  the  conditions  disclosed 
thereby. 
Judgment  affirmed. 


Underwood  et  al.  v.  Deckard. 

[No.  6,993.    FUed  April  19,  11)10.] 

Appeal. —  Weighing  Evidence, —  Brcaeh  of  Warranty, —  Waiver. — 
Vendor  and  Purehaser, — Whether  a  i)urchaser  waived  his  right  of 
action  against  his  vendor  for  a  breneb  of  warranty  by  assisting 
such  vendor  to  become  guardian  of  his  children  and,  through  such 
guardian,  receiving  an  ineffective  conveyance  of  their  shares,  is 
a  question  for  the  trial  court,  whose  judgment  uiK>n  the  weight 
of  the  evidence  is  conclusive  on  appeal. 

Prom  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  James  M.  Deckard  against  LaFayette  Under- 
wood and  another.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Brooks  &  Brooks  and  Rufus  H.  East,  for  appellants. 
Duncan  &  Batman  and  Miers  &  Corr,  for  appellee. 

RoBY,  J. — This  is  an  action  by  appellee  to  recover  dam- 
ages for  a  breach  of  warranty.  In  1892  appellants  executed 
their  warranty  deed  to  appellee  for  ninety-four  and  eighty- 
five  one-hundredths  acres  of  land.  After  the  conveyance  it 
was  discovered  that  appellants'  four  children  were  the  owners 
of  four-fifths  of  the  land.  In  order  to  perfect  title,  the  pur- 
chase price  having  been  fully  paid,  LaFayette  Underwood 
was  appointed  guardian  for  the  children,  and  proceedings 
were  had  designed  to  transfer  the  interest  of  said  children 
to  appellee.  These  proceedings  were  subsequently  decided 
to  have  been  ineffective  and  said  interest  was  recovered  by 
said  children.  Underwood  v.  Deckard  (1904),  34  Ind.  App. 
198. 
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In  the  pending  action  appellee  recovered  judgment  for 
the  proportionate  share  of  the  purchase  price  of  said  land. 

It  was  contended  that  the  right  to  recover  on  account  of 
such  breach  was  waived  at  the  time  of  the  appointment  of 
the  guardian  and  the  institution  of  the  aforesaid  proceed- 
ings. The  finding  is  against  appellants  on  this  controverted 
fact,  and  is  at  this  time  conclusive. 

Various  points  are  made  for  reversal.  They  have  been 
examined,  and  are  not  regarded  as  sufficient.  There  is  no 
good  reason  for  adding  to  the  already  voluminous  case  law 
of  the  State  by  discussing  them. 

Judgment  aflSrmed. 


Pbthtel  et  al.  v.  Pethtel  et  al. 

[Xo.  6,900.    Filed  December  10,  1909.    Rehearing  denied  February 
23,  1910.    Transfer  denied  April  19,  1910.] 

1.  Deeds. — Delivery. — Jury. — Delivery  is  essential  to  the  validity 
of  n  (Ired,  and  is  a  question  of  fact  for  the  Jury.    p.  667. 

2.  Deeds. — Delivery, — Elements, — ^The  delivery  of  a  deed  is  largely 
a  question  of  intention,  but  it  must  be  manifested  by  words  or 
acts,  or  by  both.    p.  667. 

3.  Deeds. — Delivery. — Escrow. — The  delivery  of  a  deed  to  a  third 
person  to  be  delivered  to  the  grantee,  must  be  wholly  uncondi- 
tional, and  must  be  accompanied  by  a  statement  of  the  nature  of 
such  deed  and  with  specific  directions  that  it  be  delivered  abso- 
lutely to  the  grantee,  or  for  his  benefit,    p.  667. 

4.  Deeds. — Delivery. — Evidence. — Evidence  that  a  grantor  signed 
a  deed  conditioned  upon  his  retention  of  the  possession  of  the 
granted  land  "as  he  may  see  fit  during  his  natural  life,"  that  he 
gave  the  deed  to  a  third  person  directing  that  If  the  grantor  pre- 
deceased such  third  person,  he  should  give  such  deed  to  the 
grantee,  that,  at  such  person's  request  the  grantor  placed  such 
deed  in  the  safe  of  a  local  merchant,  with  a  direction  for  the 
merchant  to  keep  It  until  the  grantor  called  for  it,  and  that  if  he 
did  not,  Fome  one  would,  the  merchant  not  knowing  what  the 
pnper  w«s.  and  that  upon  the  death  of  the  grantor,  such  mer- 
chant d»'livere<l  It  to  the  grantee,  does  not  show  a  valid  delivery, 
and.  therefore,  the  deed  passed  no  title,    pp.  668, 670. 

6.  Witnesses. — Credibility. — Jury. — The  credibility  of  a  witness 
is  a  question  for  the  jury.    p.  670. 
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il  EviDK.NCE. — DiX'Ia  rat  ions  of  Orantot\ — IntvnlionH, — Deeds, — />r- 
Uvcry, — Husband  and  Wife. — In  a  suit  Involving  tlio  delivery  of 
a  deed  sij^netl  by  a  liusbaud,  puriK)rtiug  to  convey  all  of  such  hus- 
band's land  to  certain  of  his  children,  declarations  of  such  hus- 
band, prior  to  his  second  marriage,  that  he  Intended  to  execute  a 
contract  with  his  intended  wife  by  which  he  should  retain  all  of 
his  proi>erty,  and  she  should  retain  hers,  is  not  competent,  where 
no  such  contract  was  ever  executed,    p.  G70. 

7.  EviDEXCK. — DcUret'if  of  Deed. — fhTlarations  of  Grantor. — In  a 
suit  involving  the  delivery  of  a  deed,  evidence  that  the  grantor 
took  the  deed  to  one  of  the  grantees  and  had  him  read  it  to  the 
grantor,  and  that  such  grantee  notified  the  other  grantees  thereof, 
is  inadmissible,    p. iVtl. 

8.  Evidence. — Declarations  of  Third  Pernons. — Deeds. — Delivery. — 
Pccla rations  of  a  third  person  as  to  the  execution  of  a  deed  are 
inadmissible  in  an  action  contesting  the  delivery  of  such  deed, 
p.  671. 

9.  Evidence. — Objections. — Specificness. — E inceptions. — On  tlie  over- 
ruling of  an  objection  to  evidence,  an  exception  must  l)e  reserveil ; 
and  objections  that  the  questioned  testimony  is  immaterial,  or  in- 
competent, or  that  the  question  aslsed  was  suggestive,  present  no 
questions,    p.  671. 

10.  Trial. — Verdict. — I>eeds. — Delivery. — ^A  general  verdict  against 
appellants  who  were  contending  that  the  deed  In  controversy  was 
delivered.  Is  a  finding  that  it  was  not    p.  671. 

11.  Appeai, — Briefs. — Waiver. — Instructions. — Instructions  not  set 
out  in  appellants'  brief  will  not  be  considered,    p.  672. 

From  Greene  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Suit  by  Sarah  J.  Pethtel  and  another  against  William  T. 
Pethtel  and  others.  From  a  decree  for  plaintiff  and  certain 
defendants,  William  T.  Pethtel  and  others  appeal.  Af- 
firmed. 

William  L,  Slinkard,  for  appellants. 
W.  V.  Moffett,  Cyrus  E.  Davis  and  Buif  &  Siratton,  for 
appellees. 

CoMSTOCK,  J. — Sarah  J.  Pethtel,  a  childless  second  wife, 
and  Mary  East,  a  daughter  by  a  former  marriage,  of  Will- 
iam Pethtel,  deceased,  institued  this  proceeding  for  the  par- 
tition of  certain  real  estate.     The  complaint  is  in  the  usual 
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form  for  partition,  and  made  defendants  all  the  children 
and  grandchildren  of  said  William  Pethtel,  alleging  that  the 
widow  had  a  one-third  interest  for  life  in  the  whole  of  said 
real  estate ;  that  the  other  plaintiff,  Mary  East,  and  the  de- 
fendants to  the  complaint  were  the  owners  in  fee  simple 
therein  as  tenants  in  common,  and  asking  for  partition,  etc. 

On  December  3,  1904,  certain  of  the  defendants,  severing 
from  their  codefendants,  filed  their  cross-complaint  against 
plaintiffs  and  against  all  other  codefendants,  setting  out  that 
Sarah  J.  Pethtel  is  a  widow,  and  that  all  other  cross-defend- 
ants were  children  and  grandchildren  of  William  Pethtel, 
deceased,  and  that  they  are  the  owners  of  the  real  estate  in 
the  same  proportion  as  alleged  in  the  complaint ;  that  Will- 
iam Pethtel  died  seized  of  the  lands  described ;  that  certain 
codefendants  (appellants)  have  a  deed  for  said  real  estate 
made  in  the  lifetime  of  William  Pethtel ;  that  the  deed  never 
was  delivered  to  them;  that  they  (appellants)  wrongfully 
placed  the  deed  of  record  in  the  recorder's  oflSee  in  Greene 
county,  Indiana  (setting  out  a  copy  of  the  deed),  and  alleg- 
ing that  the  procuring  and  placing  of  said  deed  of  record 
has  cast  a  cloud  on  the  title  of  the  real  estate;  that  the 
cross-complainants  are  the  absolute  owners;  that  said  deed 
was  void  and  should  be  canceled,  and  praying  that  said  deed 
be  set  aside  and  partition  made,  etc. 

On  February  13,  1905,  appellants  filed  their  cross-com- 
plaint against  plaintiffs  and  their  codefendants,  alleging 
that  they  are  the  owners  in  fee  simple  of  the  land  described 
in  the  complaint,  and  also  described  in  their  cross-complaint, 
and  that  they  are  the  owners  in  fee  simple  of  all  of  said  real 
estate ;  that  plaintiffs  and  their  said  codefendants  claim  an 
interest  in  said  real  estate,  which  interest  is  without  right 
and  unfounded,  and  a  cloud  upon  their  title,  and  asking  that 
the  title  be  quieted  in  them  as  against  all  of  the  plaintiffs 
and  codefendants. 

Issues  were  formed  upon  both  the  complaint  and  the  cross- 
complaints  by  answers  in  general  denial.     Two  trials  were 
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had.  The  first  was  by  the  court,  and  a  new  trial  was  taken 
as  of  right;  the  second  was  by  a  jury,  resulting  in  a  gen- 
eral finding  for  plaintiffs  and  cross-defendants,  Barbara 
Hudson  and  others,  and  against  the  cross-complainants  (ap- 
pellants) on  their  cross-complaint.  Appellants'  motion  for  a 
new  trial  was  overruled,  and  the  court  appointed  commis- 
sioners to  make  a  report.  To  their  report,  appellants  filed 
objections,  which  were  overruled  and  exceptions  taken.  Ap- 
pellants' motion  for  a  new  trial,  on  the  objections  to  the 
commissioners'  report,  was  overruled. 

The  controlling  question  is  whether  there  was  a  delivery 
of  the  deed. 

Do  the  facts  show  a  delivery  of  the  deed!  Without  de- 
livery the  deed  pajssed  no  title  to  the  grantees.  The  ques- 
tion of  delivery  is  one  of  fact  to  be  determined  on  the 

1.  evidence.     Vaughan  v.  Godnian  (1884),  94  Ind.  191, 
194;   Fireman's  Fund  Ins.  Co.  v.  Dunn  (1899),  22 

Ind.  App.  332;  Fifer  v.  Rachels  (1906),  37  Ind.  App.  275. 
**It  is  much  a  question  for  the  jury  in  each  particular  case." 
Deannond  v.  Dearmond  (1858),  10  Ind.  191,  195.     The  in- 
tention  of   the   grantor   is   the   controlling   element 

2.  constituting  delivery,  and  while  no  formality  need 
be   observed,   the   intention  may   be  manifested   by 

words  or  acts  or  both ;  but  one  or  the  other  must  be  present 
to  make  a  good  delivery. 

The  Supreme  Court  and  this  court  have  been  called  upon 

in  a  number  of  cases  to  decide  whether  a  deed  has  been 

delivered.     In  the  ease  of  Osborne  v.  Eslhiger  (1900), 

3.  155  Ind,  351,  80  Am.  St.  240,  a  few  of  them,  with 
alleged  circumstances  of  the  supposed  delivery,  are 

collected,  with  citations  from  approved  textbooks.  In  the 
course  of  the  opinion  the  following:  rule  is  stated:  *' Where 
the  claim  of  title  rests  upon  the  delivery  of  the  dc^od  to  a 
third  person,  the  deed  must  have  been  properly  signed  by 
the  grantor,  and  dolivorod  by  him,  or  by  his  direction, 
unconditionally,  to  a  third  person  for  the  use  of  the  grantee, 
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to  be  delivered  by  such  person  to  the  grantee,  either  pres- 
ently, or  at  some  future  day,  or  upon  some  inevitable  con- 
tingency, the  grantor  parting,  and  intending  to  part,  with 
all  dominion  and  control  over  it,  and  absolutely  surrender- 
ing his  possession  and  authority  over  the  instrument,  so  that 
it  would  be  the  duty  of  the  custodian  or  trustee  for  the 
grantee,  on  his  behalf,  and  as  his  agent  and  trustee,  to  refuse 
to  return  the  deed  to  the  grantor,  for  any  purpose,  if  de- 
mand should  be  made  upon  him.  And  there  should  be  evi- 
dence beyond  such  delivery  of  the  intent  of  the  grantor  to 
part  with  his  title,  and  the  control  of  the  deed,  and  that 
such  delivery  is  for  the  use  of  the  grantee. 

''If  the  deed  is  placed  in  the  hands  of  a  third  person,  as 
the  agent,  servant,  friend,  or  bailee  of  the  grantor,  for  safe- 
keeping only,  and  not  for  delivery  to  the  grantee;  if  the 
fact  that  the  instrument  is  a  deed  is  not  made  known  to 
such  third  person,  either  at  the  time  it  is  handed  over,  or  at 
any  time  before  the  death  of  the  grantor;  if  the  name  of 
the  grantee,  or  other  description  of  him,  is  not  given ;  and 
if  there  is  no  evidence  beyond  the  mere  fact  of  such  delivery 
of  the  intent  of  the  grantor  to  part  with  his  control  over  the 
instrument  and  his  title  to  the  land,  then  such  transfer  of 
the  mere  possession  of  the  instrument  does  not  constitute 
a  delivery,  and  the  instrument  fails  for  want  of  execution." 
See,  also  Fifcr  v.  Fachcl<;  (1001),  27  Ind.  App.  654;  Stout 
V.  Stout  (1002),  28  Ind.  App.  502. 

The  evidence  shows  that  in  1802,  William  Pethtel,  the 

grantor  in  the  deed  in  question,  then  a  widower  and  the 

father  of  the  codefendants  had  a  notary  public  draw 

4.  up  a  ij^encral  warranty  (ieed  to  appellants  for  the  180 
acres  of  land  in  question.  The  deed  contained  the 
following  provision: 

**It  is  understood  that,  as  a  condition  of  this  deed,  the 
grantor  is  to  have  and  hold  possession  of  the  premises 
and  o(Miipy  i\n(\  control  and  manage  the  same  as  he  may 
see  fit  dnrint^  his  natural  life." 
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One  Meredith  and  the  grantor  had  several  times  been 
talking  about  putting  their  *' property  in  some  shape"  while 
they  were  living,  and  on  September  1,  1892,  the  grantor 
handed  the  deed  in  question,  enclosed  in  an  envelope,  to 
Meredith,  an  intimate  friend,  saying:  **01d  chum,  there  is 
them  papers.  And  now  I  want  you  to  take  care  of  them, 
and  if  I  die  before  you,  you  give  them  to  my  Tom  [mean- 
ing William  T.]."  Meredith,  after  reading  the  first  part 
and  seeing  to  whom  the  deed  was  made,  put  it  in  the  en- 
velope and  sealed  it.  At  the  time  the  deed  was  handed  to 
him,  Meredith  was  a  widower.  The  deed  remained  iu  his 
possession  until  1896,  when  Meredith  had  remarried,  and, 
not  getting  along  weU  with  his  wife,  he  told  Pethtel  that 
he  was  having  trouble  with  his  wife,  and  that  he  was  un- 
easy about  the  deed,  and  advised  him  to  put  the  deed  in 
** Dick's"  safe,  meaning  Richard  W.  Yoho,  a  merchant  at 
Cincinnati,  Indiana.  When  the  grantor  reached  Yoho's 
store,  Yoho  and  his  son  Clyde  were  present.  The  son  tes- 
tified: **Well,  he  gave  Father  an  official  sized  envelope,  and 
requested  him  to  put  it  in  the  safe  for  safe-keeping,  and 
he  requested  also  that  Father  keep  that;  that  he  might 
never  call  for  it,  but  if  not,  someone  would."  The  father 
testified:  '*I  was  in  my  store  and  Mr.  Pethtel  handed  me  a 
package  of  papers  and  said:  *Dick,  I  want  you  to  put  this 
in  the  safe  and  take  care  of  it.'  He  came  right  around  to 
the  safe.  I  was  behind  the  counter  like — behind  the  safe, 
and  he  came  up  to  the  comer  of  the  safe.  *  *  *  I 
opened  the  safe  and  put  it  in.  After  I  had  opened  the  safe, 
Mr.  Pethtel  said:  'I  may  never  call  for  this,  but  if  I  don't, 
some  person  will' — or  'somebody  will — some  person/  I  be- 
lieve was  the  remark." 

Meredith  survived  the  grantor,  who  never  called  for  the 
deed.  The  deed  remained  with  Yoho  until  the  day  after 
the  death  of  the  grantor,  when  it  was  handed  by  him  to 
William  T.  Pethtel,  who  had  it  recorded  in  the  proper  rec- 
ords in  the  recorder's  office. 
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In  answer  to  the  question  of  appellee  Sarah  J.  Pethtel, 
shortly  before  the  death  of  the  grantor,  concerning  the  deed, 
Meredith  said  that  he  **did  not  know  anything  about  any 
deed.'*  After  the  grantor's  death  he  told  about  having  had 
the  deed,  and  explained  his  denial  of  any  knowledge  of  the 
deed,  by  stating  that  when  the  envelope  was  delivered  to 
him  Pethtel  told  him  not  to  tell  any  of  his  children 
about  it. 

There  is  no  uncontradicted  evidence,  beyond  the  manual 
delivery  to  Meredith,  that  such  deed  was  intended  to  be  de- 
livered to  the  grantees.  Meredith  testified  that  he  read  part 
of  the  deed  giving  the  names  of  the  grantees,  but  he  admits 
he  denied  having  any  knowledge  of  the  deed.     He  ex- 

5.  plains  this,  but  it  was  for  the  jury  to  pass  upon  the 
credibility  of  his  evidence.     The  only  evidence  that 

Meredith  had  any  knowledge  of  the  grantee  or  from  which 
knowledge  could  be  inferred  was  that  he  was  directed  to 
give  the  papers  to  the  son  Tom. 

When  the  deed  was  delivered  to  Yoho,  the  language  ac- 
companying the  delivery  clearly  indicated  that  the  papers 

were  deposited  there  for  safe*keeping,  and  subject  to 
4.    the  call  of  the  grantor.    This  would  not  constitute  a 

delivery.  The  action  of  the  grantor  and  of  Meredith 
tended  to  show  that  the  grantor  and  Meredith  intended  that 
the  deed  should  be  subject  to  the  control  of  the  grantor,  and 
that  he  had  not  parted  with  dominion  over  it.  While  if  the 
placing  of  the  deed  in  the  first  instance  with  Meredith  was 
a  delivery  of  the  deed  which  the  retaking  and  depositing 
with  Yoho  would  not  annul,  yet  it  was  a  circumstance  in 
determining  the  question  of  intent  that  the  jury  had  the 
right  to  take  into  account  in  arriving  at  a  verdict. 

It  is  insisted  by  appellants  that  competent  testimony  of- 
fered by  them  as  follows  was  erroneously  excluded.     They 

offered  to  prove  by  witness  Jacob  Neal  that  William 

6.  Pethtel  before  his  marriage  told  the  witness  that  he 
and  his  intended  wife  were  going  to  come  to  Bloom- 
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field  and  make  a  marriage  contract,  by  which  each  was  to 
retain  his  or  her  own  property  for  his  or  her  own  children. 

It  is  argued  that  in  Vew  of  the  fact  that  the  widow  was 
claiming  one-third  interest  for  life  in  the  real  estate,  this 
evidence  was  competent  to  show  that  she  should  have  had 
no  interest  in  this  controversy.  As  it  is  admitted  that  no 
such  contract  had  ever  been  found,  and  so  far  as  the  evi- 
dence shows  no  such  contract  was  ever  entered  into,  we 
think  there  was  no  error  committed. 

Appellants  offered  to  prove  by  witness  William  T.  Pethtel 
that  the  same  day  this  deed  was  made  his  father 

7.  brought  it  to  him  and  had  him  read  it  over  to  him, 
and  that  he  notified  the  other  grantees  in  the  deed. 

This  evidence  was  properly  excluded. 

Jacob  Floyd  testified  that  he  told  William   T.   Pethtel 

about  the  deed.     The  court  struck  out  this  testimony.     In 

this  there  was  no  error.    Floyd  was  also  asked  what 

8.  the  grantor  said  to  him  about  making  the  deed,  and 
why  he  was  going  to  make  it.     This  evidence  was 

admitted. 

The  court  permitted  the  witnesses  John  R.  Combs,  Andy 

Combs  and  John  Wilbur  to  tell  about  a  conversation  had 

with  the  grantor  in  1896  or  1897,  about  making  the 

9.  deed.     As  to  the  testimony  of  Wilbur  no  exception 
was  reserved.    As  to  the  others,  the  objections  made 

are  that  the  testimony  is  immaterial,  that  the  question  was 
suggestive  and  incompetent.  These  objections  present  no 
question. 

Upon  the  first  trial  a  special  finding  of  facts  was  made. 
They  are  not  brought  here  upon  this  appeal,  so  that  the  par- 
ticular grounds  upon  which  the  judgment  of  the  court 

10.  was  based  is  not  shown.    Upon  the  second  trial,  the 
general  verdict  found  for  plaintiffs  upon  all  the  is- 
sues and  against  the  cross-complainants.    It  is  therefore  a 
finding  against  the  delivery  of  the  deed.     All  other  ques- 
tions are  subsidiary  to  this  one  controlling  question. 
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We  have  eonsidered  the  question  arising  on  the  evidence, 
argued.    The  instructions  are  neither  set  out  nor  argued  in 
appellanTs  brief,  nor  is  the  substance  thereof  set  out. 
11.    Upon  the  whole  record  we  find  no  reversible  giror. 
Tlie   same  conclusion   having  been  reached  in  two 
trials  and  before  different  tribunals,  supports  the  proposi- 
tion that  the  verdi(;t  is  fairly  sustained  by  the  evidence. 
Judgment  affirmed. 


Klein  v.  Ninde. 

[No.  GJG2.    Filo<l  April  20,  1910.] 

1.  Contracts. — Sales, — Fraud. — Special  Findings, — Special  finding 
that  defendant  falsely  represented  to  tlie  plaintiff  that  a  certain 
Persian  Ininb  fur  Jacket  was  manufactured  from  first-class  skins, 
when,  in  fact,  it  was  made  from  damaged  skins,  that  the  plaintiff 
was  induced  by  such  false  representation  to  pay  for  the  Jacket, 
and  that  "defendant  was  guilty  of  fraud  in  making  said  sale," 
sufliciently  show  that  the  contract  was  fraudulent  as  against  the 
plaintiff,    p.  073. 

2.  Appeal. — Wcighinfj  JJvidencc. — The  Appellate  Court  will  not 
weigh  contlifting  evidiMice.    p.  (i73. 

3.  Appelvl. —  A/finnanc<\ — Evidence. —  A  decision   supported  upon 
each  essential  fact  by  some  evidence  wiU  be  affirmed  on  appeal 
p.  074. 

Prom  Adams  Circuit  Court ;  Richard  K.  Enoin,  Judge. 

Action  by  Daniel  B.  Ninde  against  Richard  Klein.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed, 

Peterson  rf*  Moran  and  Hayina  rf"  Oeake,  for  appellant. 
Lee  J.  Ninde  and  A,  P.  Beatty,  for  appellee. 

Myers,  C.  J. — This  action  was  commenced  before  a  justice 
of  the  peace.  From  the  justice  an  appeal  was  taken  to  the 
Allen  Circuit  Court,  and  from  that  court  the  venue  was 
changed  to  the  court  below. 

Appolloo  purchased  from  appellant,  a  fur  dealer,  one 
Persian  lamb  fur  jacket,  for  which  he  paid  appellant  an 
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agreed  price.  It  wa8  claimed  by  appellee  that  appellant 
fraudulently  represented  the  quality  of  the  material  of  which 
the  garment  was  made,  and  that,  upon  a  brief  use,  the  jacket 
was  found  to  be  made  in  part  of  damaged  skins.  Where- 
upon appellee  immediately  returned  it  to  appellant,  and  left 
it  in  his  possession,  where  it  still  remains,  and  demanded 
the  return  of  the  purchase  price,  which  appellant  refused. 

Upon  request  the  trial  court  made  a  special  finding  of  facts 
and  stated  conclusions  of  law  thereon. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
ruling  and  that  the  court  erred  in  its  conclusions  of  law  are 
the  errors  assigned. 

A  rescission  of  the  contract,  on  the  ground  of  fraud,  was 
a  question  presented  by  the  issues,  and  it  is  insisted  by  ap- 
pellant that  fraud  was  not  found  as  a  fact.     The 

!•  court  found  **that  defendant  was  guilty  of  fraud  in 
making  said  sale  to  plaintiff,  and  in  making  said  con- 
tract with  plaintiff,  and  that  plaintiff  was  induced  by  said 
fraudulent  representations  to  enter  into  said  contract  and  to 
pay  his  money  as  aforesaid."  Other  findings  show  material 
representations  made  by  appellant  to  appellee  as  an  induce- 
ment for  the  latter  to  purchase  the  jacket ;  that  such  repre- 
sentations were  relied  on  by  appellee,  and  that  they  were 
fraudulently  and  falsely  made.  The  findings  are  against 
appellant's  contention. 

The  only   other  point   relied  on  by   appellant   is 

2.    that  the  findings  were  not  supported  by  sufficient 
evidence. 

We  have  carefully  read  the  evidence  as  presented  to  us 
by  the  record,  and,  without  taking  the  space  to  set  out  a 
synopsis  of  it  in  this  opinion,  it  is  sufficient  to  say  that  it  was 
all  oral,  and,  in  most  part,  exceedingly  conflicting.  It  is  not 
for  this  court  to  settle  conflicting  testimony.  Seiberling  d; 
Co.  V.  Porter  (1905),  165  Ind.  7.  Nor  will  this  court  dis- 
turb the  decision  of  the  trial  court  because  of  insufficient 
Vol.  45—43 
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evidence,  unless  the  evidence  most  favorable  to  apel- 
3.     lee,   including  all   legitimate   and   reasonable   infer- 
ences which  can  be  deduced  therefrom,  leaves  unsup- 
ported an  essential  fact  to  sustain  the  decision  of  the  court, 
or  verdict  of  the  jury.    Heath  v.  Sheetz  (1905),  164  Ind. 
665. 

The  evidence  is  amply  sufficient  to  sustain  the  decision  of 
the  court.    Judgment  affirmed. 


The  State  of  Indiana,  ex  rel.  Roe  et  al.,  v. 

Dudley  et  al. 

[No.  7,046.    Filed  April  21,  1910.] 

1.  Intoxicating  Liquobs. — Illegal  Sales. — Loss  of  Support, — Proxi- 
mate Cause, — Instructions. — ^An  instruction  tbat  before  there  can 
be  a  recovery  for  loss  of  support  caused  by  the  illegal  sale  of 
liquors  it  must  be  sho^m  that  such  sale  was  the  proximate  cause 
of  such  loss,  is  erroneous,    p.  675. 

2.  New  Trial. — Designating  Instructions  Questioned. — A  motion 
for  a  new  trial  assigning  as  one  reason  the  giving  of  certain  num- 
bered instructions,  and,  as  another,  the  giving  of  certain  instruc- 
tions requested  by  plaintiff,  sufficiently  designates  tl^  questioned 
instructions,  where  two  sets  of  instructions  were  presented,  one 
by  plaintiff,  the  other  by  defiendants.    p.  675. 

3.  Intoxicating  Liquors. — Illegal  Sales. — Loss  of  Support. — Proxi- 
mate Cause. — Conflicting  Instructions. — Certain  instructions  ihat 
the  alleged  illegal  sale  of  liquors  must,  to  warrant  a  recovery  for 
loss  of  support,  be  the  proximate  cause  of  such  loss,  are  not  cured 
by  others  stating  that  a  recovery  is  warranted,  if  such  sale  was 
the  direct  or  remote  result  of  such  loss.    p.  676. 

Prom  Gibson  Circuit  Court ;  Af.  W,  Fields,  Special  Judge. 

Action  by  The  State  of  Indiana,  on  relation  of  Anna  P. 
Roe  and  others,  against  James  A.  Dudley  and  othei-s.  From 
a  judgment  for  defendants,  plaintiff  appeals.     Rcvcrsnl. 

Samuel  W.  Williams,  Thomas  Duncan,  Charhs  7).  lf\n:i 
and  Oilbert  W,  Oambill,  for  appellant. 

W.  A.  Cullop  and  Oeorge  W.  Shaw,  for  appellees. 
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CoMSTOCK,  J. — Appellant  instituted  this  action  under 
§8355  Burns  1908,  §5323  R.  S.  1881,  on  a  statutory  bond  ex- 
ecuted  by  appellees,  to  recover  damages  alleged  to  have  been 
sustained  to  their  means  of  support  through  the  unlawful 
sales  of  intoxicating  liquors  to  Henry  M.  Roe,  husband  and 
father  of  the  relators,  and  on  account  of  which  he  lost  his 
life. 

The  cause  was  put  at  issue  by  general  denial.  The  com- 
plaint was  first  filed  in  the  Sullivan  Circuit  Court,  but,  after 
successive  changes  of  venue,  was  tried  in  the  court  below,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  appellees. 

This  is  the  second  appeal.  In  the  former  appeal  (Dudley 
V.  State,  ex  rel.  [1907],  40  Ind.  App.  74)  the  judgment  was  re- 
versed, for  the  reason  that  a  mandatory  instruction,  which 
purported  to  state  all  the  material  facts  necessary  to  relat- 
ors' recovery,  omitted  a  material  fact. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error,  and  under  said  assignment  relators  insist 
that  the  court  erred  in  giving  to  the  jury  certain  instruc- 
tions hereinafter  referred  to. 

Instructions  one,  eight,  nine  and  ten,  given  to  the  jury  at 

the  request  of  defendants,  were  to  the  effect  that  before 

plaintiff  could  recover  it  must  appear  by  a  preponder- 

1.  ance  of  the  evidence  that  the  illegal  sale  of  liquor  to 
the  decedent  was  the  proximate  cause  of  relators'  loss 

of  means  of  support.  These  instructions  were  erroneous. 
Greener  v.  Niehaus  (1909),  44  Ind.  App.  674;  Homire  v. 
Half  man  (1901),  156  Ind.  470;  McCarty  v.  State,  ex  rel. 
(1904),  162  Ind.  218;  State,  ex  rel,  v.  Terheide  (1906),  166 
Ind.  689;  Nelson  v.  State,  ex  rel.  (1903),  32  Ind.  App.  88. 
In  appellant's  motion  for  a  new  trial,  reason  number  six 
is  as  follows:  *'The  court  erred  in  giving  instructions  1,  2, 
4,  6,  7,  8,  9,  10,  11,  13,  15,  21,  22,  28,  29,  30,  31  and 

2.  32,  and  the  court  erred  in  giving  each  one  separately 
of  said  instructions."    Appellees  make  the  point  that 

this  is  the  only  assignment  that  calls  in  (juestion  the  action  of 


676  APPELLATE  COURT  OF  INDIANA, 

State,  ex  rel.,  r.  Dudley — 45  Ind.  App,  674. 

the  trial  court  in  gi\dng  said  instructions ;  that  two  sets  of 
instructions  were  presented,  each  embodying  the  numbers 
set  out  in  the  motion,  one  being  from  one  to  thirty-six,  in- 
clusive, and  the  other  from  one  to  thirty-two,  inclusive ;  that 
the  motion  should  have  been  addressed  to  the  instructions 
requested  by  defendant,  and  that  for  the  reasons  stated  the 
assignment  cannot  be  considered. 

In  the  motion  for  a  new  trial,  the  fourth  and  fifth  reasons 
assign  the  refusal  to  give  certain  instructions  requested  by 
plaintiffs,  among  others,  one,  two  and  ten,  so  requested.  As- 
signment number  six  of  said  motion  avers  that  the  court 
erred  in  giving,  among  others,  instructions  one,  two,  eight 
and  ten.  The  instructions  to  which  the  motion  was  ad- 
dressed is  thus  made  clear. 

In  instructions  fifteen,  twenty-three  and  thirty,  given  at 

the  request  of  plaintiff,  the  jury  was  told  to  find  for  plaintiff, 

whether  the  loss  of  means  of  support  was  the  direct  or 

3.  remote  result  of  such  intoxication.  Th^  are  incon- 
sistent with  instructions  one,  eight,  nine  and  ten,  given 
at  request  of  defendants,  and  were  calculated  to  mislead  the 
jury.  Nickey  v.  Sieuder  (1905),  164  Ind.  189;  Pittsburgh, 
etc.,  R.  Co.  V.  Noftsger  (1897),  148  Ind.  101 ;  Cleveland,  etc., 
R.  Co.  V.  Smw  (1906),  37  Ind.  App.  646;  Somers  v.  Punir 
phrey  (1865),  24  Ind.  231 ;  Summerlot  V.  Hamilton  (1889), 
121  Ind.  87,  91;  State,  ex  rel,  v.  Sutton  (1885),  99  Ind.  300, 
307;  Kirland  v.  State  (1873),  43  Ind,  146,  154,  13  Am. 
Rep.  386. 

Objections  are  urged  to  other  instructions,  but  we  do  not 
deem  it  necessary  to  consider  them. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 
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Wiseman  v.  Gouldsberry, 

INo.  0.742.    Filed  April  22,  1910.] 

1.  Appeax. — Making  Inntructions  Part  of  Record. — Statutes, — ^Un- 
der §561  Burns  lfK>S,  Acts  1007,  p.  052,  providing  that  ttie  court 
shall  indicate  by  a  signed  memorandum  which  of  the  instructions 
were  given,  and  whicli  were  refused,  instructions  not  so  desig- 
nated cannot  be  considered  a  part  of  the  record,    p.  678. 

2.  Appeal. —  Wciijhivg  Evidence. —  The  Appellate  Court  cannot 
weigh  coutlicting  evidence,    pp.  G7S,  f»79. 

3.  WrrNEssEs. —  \  otic  j  pert  s. —  I  una  nit  y. —  Weight  of  Evidence. — 
Nonexi>erts  who  have  observed  defendant's  actions,  may,  after 
stating  the  facts,  give  tlieir  opinions  as  to  h.is  sanity,  the  weight 
of  such  evidence  being  for  the  Jury.    p.  079. 

From  Henry  Circuit  Court ;  Ed  Jackson,  Judge. 

Action  by  Harley  A.  Gouldsberry  against  John  W.  Wise- 
man. Prom  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

Horace  G,  Yergin,  Eugene  H.  Bundy  and  N,  0.  Jones,  for 
appellant. 

William  0.  Barnard  and  William  E.  Jeffrey,  for  appellee. 

Watson,  J. — This  action  was  brought  by  appellee  against 
appellant.  The  complaint  is  in  one  paragraph,  setting  out, 
in  substance,  that  appellant  is  an  inhabitant  of  Henry  county, 
Indiana ;  that  he  is  a  person  of  unsound  mind  and  incapable 
of  managing  his  estate.  Wherefore,  appellee  prayed  that  a 
guardian  be  appointed  for  appellant.  To  this  complaint  an 
answer  was  filed  in  general  denial. 

Trial  was  had  by  jury  and  a  verdict  rendered  declaring 
appellant  a  person  of  unsound  mind  and  incapable  of  man- 
aging: his  own  estate.  Motion  for  a  new  trial  was  made,  over- 
ruled and  exception  taken. 

The  error  assigned  is  that  the  court  erred  in  overruling 
appellant 's  motion  for  a  new  trial.  The  reasons  set  out  in  the 
motion  for  a  new  trial  and  relied  upon  for  reversal  are: 
(1)  The  verdict  is  not  sustained  by  sufTicient  evidence;    (2) 
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the  verdict  is  contrary  to  law;  (3)  error  of  law  committed 
upon  the  trial  by  the  judge  in  giving  to  the  jury,  on  his  own 
motion,  instruction  six ;  (4)  error  of  law  committed  upon  the 
trial  by  the  judge  in  giving  to  the  jurj",  on  his  own  motion, 
instruction  four. 

Section   561   Burns  1908,   Acts  1907,   p.   652,   provides: 

"The  court  shall  indicate,  before  instructing  the  jury,  by  a 

memorandum  in  writing  at  the  close  of  the  instruc- 

1.  tions  so  requested,  the  numbers  of  those  given  and  of 
those  refused,  and  such  memorandum  shall  be  signed 

by  the  jud«:c.  All  instructions  given  by  the  judge  on  his  own 
motion  shall  be  in  writing  when  cither  party  has  requested 
that  the  court  instruct  the  jury  in  writing  in  the  cause  before 
the  commencement  of  the  argument  thereof  and  when  given 
in  writing  shall  be  numbered  consecutively  and  signed  by  the 
judge. ' ' 

It  is  urged  that  the  trial  court  did  not  comply  with  this 
act,  and  upon  examination  of  the  record  we  find  that  the  trial 
judge  did  not  indicate  which  instructions  were  given  and 
which  were  refused  nor  were  any  of  the  instnictions,  either 
those  tendered  by  plaintiflf  or  those  given  by  the  judge  upon 
his  own  motion,  signed  by  the  judge.  Before  the  instruc- 
tions in  a  cause  can  be  made  a  part  of  the  record  and  excep- 
tions saved  under  the  foregoing  section,  there  must  be  a  sub- 
stantial compliance  with  all  the  provisions  thereof.  Baker 
v.  Gowland  (1906),  37  Ind.  App.  364;  Mace  v.  Clark  (1908), 
42  Ind.  App.  506. 

Appellee  insists  that,  under  the  provisions  of  the  foregoing 
section,  the  instructions  are  not  in  the  record.  In  this  con- 
tention he  is  sustained. 

Appellant  insists  that  the  verdict  is  contrary  to  law  and 

contrary  to  the  evidence,  for  it  is  wholly  wanting  in  evidence 

to  sustain  the  allegations.     The  evidence  discloses  that 

2.  api>ellant  was  between  seventy-seven  and  eighty  years 
old  at  the  time  of  the  trial ;   that  he  was  blind ;   that 

he  had  not  been  able  to  be  away  from  his  place  in  six  years, 
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except  to  his  wife's  funeral,  which  occurred  about  two  years 
prior  to  the  trial  of  this  cause.  A  number  of  his  neighbors 
testified  that  he  was  a  person  of  unsound  mind,  and  in- 
capable of  managing  his  own  estate.  These  witnesses  testi- 
fied to  conversations  with  appellant,  and  from  these  conver- 
sations, acquaintance  and  opportunity  to  observe  his  con- 
duct, they  gave  as  their  opinion  that  he  was  a  person  of  un- 
sound mind.  On  the  contrary,  other  neighbors,  of  like  op- 
portunity, testified  that  he  was  a  person  of  sound  mind. 

A  nonexpert  witness  may  give  his  opinion  as  to  the  mental 

condition  of  a  person,  in  connection  with  a  statement  of  facts 

upon  which  it  is  biised,  provided  such  facts  show  him 

3.  to  be  acquainted  with  the  person,  and  to  have  observed 
him.  From  these  statements  of  facts  the  jury  shall 
determine  what  weight,  if  any,  shall  be  given  to  the  testimony 
of  the  witness.  Sage  v.  State  (1883),  91  Ind.  141;  Johnson 
V.  Culver  (1888),  116  Ind.  278;  Stumph  v.  Miller  (1895), 
142  Ind.  442;  Armstrong  v.  State  (1892),  30  Fla.  170,  11 
South.  618,  17  L.  R.  A.  484. 

Under  the  instructions  of  the  court,  this  cause  was  sub- 
mitted upon  the  evidence  to  a  jury  which  found  for  plaintiff 
and  adjudged  defendant  to  be  a  person  of  unsound 

2.  mind  and  incapable  of  managing  his  own  estate.  The 
evidence  is  contradictory,  and,  looking  to  the  record, 
it  seems  to  be  unsatisfactory  upon  the  issues  joined ;  but  the 
jury,  having  returned  a  verdict  upon  the  evidence,  we  are 
not  at  liberty  to  disturb  it,  for  to  do  so  we  would  be  required 
to  weigh  the  evidence,  and  this  we  are  forbidden  to  do.  The 
weight  of  the  testimony  is  for  the  jury.  This  is  so  well 
settled  and  so  well  understood  that  it  Ls  unnecessary  to  cite 
authorities.  There  is  evidence  from  which  the  jury  might 
reasonably  have  reached  the  conclusion  it  did. 

Judgment  affirmed. 
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Traylor,  Guardian,  v.  Hollis. 

[No.  7,030.    Filed  April  22,  1910.] 

1.  Trusts. —  Certificates  of  Deposit. —  Trustees. —  A  certificate  of 
deposit  given  by  a  person  to  his  wife  to  be  delivered,  at  his  death, 
to  the  beneficiary,  constitutes  a  trust  fund  in  favor  of  such  bene- 
ficiary.   i».  (>82. 

2.  Evidence. — Declarations, — Trustees, — Declarations  of  a  wife  as 
to  how  she  came  into  possession  of,  and  the  purpose  for  which 
she  holds,  a  certain  certificate  of  deposit  given  to  her  by  her  hus- 
band, to  be  delivered  at  his  death,  to  a  third  person,  are  admis- 
sible in  determining  the  real  beneficiary,    p.  082. 

3.  Evidence, —  Declarations  of  Nominal  Purchaser. —  Resulting 
Trusts, — ^Declarations  of  a  nominal  purchaser,  while  he  holds  tlie 
title  to  the  lands  in  controversy,  are  admissible  to  establish  a 
resulting  trust  in  favor  of  third  ix^rsons.    p.  682. 

4.  Evidence. — Declarations  of  Trustee  After  Expiration  of  Trust. — 
Declarations  of  a  trustee,  after  parting  with  the  possession  of  the 
subject-matter  of  the  trust  are  not  admissible  to  show  the  right- 
ful beneficiary,    p.  683. 

From  Pike  Circuit  Court ;  E.  A,  Ely,  Judge. 

Action  by  Alexander  C.  Hollis  against  Albert  H.  Traylor, 
as  guardian  of  James  E.  Hollis  and  others.  Prom  a  judg- 
ment for  plaintiflP,  defendant  appeals.     Affirmed, 

Bomar  Traylor y  Sidney  B.  Hatfield,  James  A,  Hentenway, 
Frank  H.  Hatfield  and  William  8.  Hatfield,  for  appellant. 
Ely  i&  Greene,  for  appellee. 

Rabb,  J. — Appellant  was  on  November  1,  1906,  duly  ap- 
pointed guardian  of  James  E.,  John  E.,  and  Orville  O.  Hollis, 
minors.  His  wards  were  the  grandchildren  of  John  Traylor, 
deceased,  who  was  the  uncle  of  appellant.  John  Traylor  was 
possessed  of  considerable  wealth,  and  all  the  property  and 
estate  of  appellant 's  wards  came  through  him.  By  will  he  de- 
vised certain  lands  to  his  said  wards,  and  named  them,  among 
others,  as  his  rasiduary  legatees,  and  in  his  will  requested 
appellant  to  become  their  guardian.  Said  testator  died  on 
October  16,  1906.    Sometime  prior  to  his  death  he  placed  in 
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the  hands  of  Martha  Traylor,  his  wife,  a  certain  certificate  of 
deposit  for  $500,  issued  in  his  favor  by  a  bank  in  Dubois 
county.  This  certificate  of  deposit  was  so  delivered  by  him 
to  Martha  Traylor,  in  trust,  to  be  delivered  by  her,  after  his 
death,  to  appellant,  but  whether  it  was  to  be  so  delivered  for 
the  use  and  benefit  of  his  wards  or  for  his  own  use  and  benefit 
is  the  controverted  question  in  this  case. 

After  the  death  of  said  John  Traylor,  said  Martha  Traylor 
delivered  the  certificate  of  deposit  in  question  to  appellant, 
since  which  time,  and  before  the  trial  of  this  cause,  she  died. 
Appellant  failed  to  make  any  inventory  or  account  of  the 
certificate  of  deposit  as  guardian  of  his  wards,  and  this  pro- 
ceeding was  brought  to  remove  him  from  his  trust,  for  failing 
to  return  a  proper  inventory  of  the  property,  and  to  compel 
him  to  account  for  the  certificate  of  deposit. 

Issues  were  formed  and  a  trial  was  had  resulting  in  a  find- 
ing and  judgment  against  appellant  removing  him  from  his 
trust  as  such  guardian,  and  entering  judgment  against  him 
for  the  amount  due  on  said  certificate  of  deposit. 

Upon  the  trial  of  this  cause,  the  court  permitted  appellee, 
over  the  objection  and  exception  of  appellant,  to  prove  dec- 
larations and  statements  made  by  Martha  Traylor  while  she 
was  yet  in  the  possession  of  the  certificate  of  deposit,  and 
before  she  had  executed  her  trust  by  delivering  it  to 
appellant,  with  reference  to  the  manner  in  which  she  came 
into  possession  of  said  certificate,  and  the  purpose  for  which 
she  held  it,  and  over  the  objection  and  exception  of  appel- 
lant, on  motion  of  appellee,  the  court  struck  out  of  the  evi- 
dence proof  of  certain  declarations  and  statements  made  by 
said  Martha  Traylor  with  reference  to  the  same  subject,  after 
she  had  executed  her  said  trust  by  delivering  the  i)osse8sion 
of  the  certificate  to  appellant,  and  the  only  questions  pre- 
sented upon  this  appeal  involves  these  rulings  of  the  court 
upon  the  admission  and  rejection  of  this  evidence. 

Appellant  insists  that  the  statements  made  l)y  Martlia 
Traylor  regarding  the  certificate  of  deposit  are  incompetent. 
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as  being  hearsay  evidence;  that  such  statements  are  not 
binding:  upon  appellant,  nor  admissible  against  him,  because 
they  were  not  made  in  his  presence,  nor  were  they  made  by 
^Martha  Traylor  in  connection  with  the  performance  of  any 
act  or  duty  of  her  agency  or  trust,  and  that  the  transaction, 
as  disclosed  by  the  evidence,  was  a  gift  causa  mortis  or  noth- 
ing, and  that  if  it  was  a  gift  causa  mortis  appellant  was  the 
donee ;  if  it  was  not  a  gift  causa  mortis,  then  it  was  not  ef- 
fective as  a  gift  at  all.  This  latter  contention  cannot  be  sus- 
tained. 

It  is  unquestioned  that  John  Traylor  created  a  trust,  the 

subject-matter  of  which  was  the  certificate  of  deposit,  the 

trustee,  his  wife,  Martha  Traylor,  and  whether  ap- 

1.  pellee  or  appellant  was  the  cestui  que  trust  is  a  matter 
that  is  immaterial.  The  gift  would  be  equally  effect- 
ive either  way.  If  the  certificate  was  to  be  delivered  by 
Martha  Traylor  to  appellant  as  guardian  of  his  wards,  they, 
and  not  appellant,  were  the  cestuis  que  trust.  The  disputed 
question  is.  Who  were  in  fact  the  cestuis  que  trust?    We 

think,  under  the  authorities,  it  is  perfectly  clear  that 

2.  the  declarations  of  the  trustee,  made  by  her  with  refer- 
ence to  the  manner  in  which  she  came  into  possession 

of  the  certificate  of  deposit,  and  the  purpose  for  which  she 

held  it,  were  entirely  competent.     It  is  well  settled  that 

declarations  and  statements  made  by  the  nominal  pur- 

3.  chaser  of  land,  while  the  title  still  remains  in  him,  are 
competent  to  establish  a  resulting  trust  in  favor  of 

third  persons.    Baker  v.  Leathers  (1852),  3  Ind.  558;   Tilr 

ford  V.  Torrey  &  Lockwood  (1875),  53  Ala.  120;   13  Ency. 

Ev.,  141,  and  cases  cited. 

There  is  no  reason  why  the  same  rule  should  not  extend  to 

a  trustee  in  possession  of  personal  property,  as  ex- 

2.    planatory  of  the  nature  of  his  possession  and  of  the 

trust  under  which  he  holds  the  property. 
In  the  case  of  Ahyinjv.  KingsJnnd  cf*  Co.  (1846),  10  Ala, 
355,  44  Am.  Dec.  491,  it  is  said:     **It  has  been  often  held, 
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that  what  a  person  in  the  possession  of  real  or  personal  estate 
says  in  respect  to  the  same  is  admissible  as  part  of  the  res 
gestce.  And  in  McBride  v.  Thompson  [1845],  8  Ala.  650,  we 
said:  *  *  •  *The  affirmation  of  the  party  in  posession, 
that  he  held  in  his  own  right,  or  under  another,  is  proper 
evidence  as  part  of  the  res  gestae,  which  res  gestae  is  his  con- 
tinuous possession.'  ''  These  statements  of  the  supreme 
court  of  Alabama  have  met  with  the  approval  of  the  courts  of 
this  State.  Tedrowe  v.  Esker  (1877),  56  Ind.  443;  B^innell 
V.  Studebaker  (1882),  88  Ind.  338;  Kuhns  v.  Gates  (1883), 
02  Ind.  66;  McConnell  v.  Hann&li  (1884),  96  Ind.  102;  Burr 
V.  Smith  (1899),  152  Ind.  469;  Tyres  v.  Kennedy  (1891), 
126  Ind.  523;  Oaar,  Scott  &  Co.  v.  Sha/Ttr  (1894),  139  Ind. 
191;  Ronsdel  v.  Moore  (1899),  153  Ind.  393,  53  L.  R.  A. 
753;  Stanley's  Estate  v.  Pence  (1903),  160  Ind.  636. 

It  is  equally  clear,  so  far  as  the  trustee  was  concerned, 
that  statements  made  by  her  after  the  trust  had  been  exe- 
cuted, and  she  had  parted  with  the  possession  of  the 

4.  subject-matter  of  the  trust,  were  incompetent. 
Phillips  V.  South  Park  Commissioners  (1887),  119 
111.  627,  10  N.  E.  230,  and  cases  cited ;  Tilford  v.  Torrey  & 
Lockwood,  supra. 

No  error  intervened  in  the  ruling  of  the  court  complained 
of  with  reference  to  the  admission  or  the  rejection  of  this 
evidence.    Judgment  of  the  court  below  affirmed. 


BoYER  V.  Indianapolis  Northern  Traction 

Company  bt  al. 

[No.  6,661.     Filed  January  14,  1910.     Motion  to  modify  mandate 

overruled  April  22,  1910.  J 

1.  Trial. — Verdict. — Interropatories. — Conflict, — A  general  verdict 
for  the  plaintiff  constitutes  a  finding  In  bis  favor  upon  all  of  the 
issues,  and  answers  to  interrogatories  to  the  jury  overturn  such 
verdict  only  when  they  are  irreconcilable  therewith  upon  any 
evidence  admissible  within  the  issues,    p.  68G. 
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2.  Trial. —  J ntvrrogatoriCH. —  Conflict, —  Conflicting  interrogatories 
nullify  one  iiuotlier.    p.  GST. 

3.  Trespass. —  General  Verdict. —  Intci  rogatories. —  RevvrsaU — 
Mandate, — Wliere  a  complaint  alleged,  among  other  acts  of  tres- 
pass, that  the  defendant  authorized  the  catting  of  plafutifTs  trees 
and  the  destruction  of  his  wheat  and  fences,  to  his  damage, 
answers  to  interrogatories  which  fall  to  negative  all  of  such  arts 
will  not  overturn  a  general  verdict  for  the  plaintiff;  and  a  judg- 
ment for  the  plaintiff  may  be  ordered  on  a  reversal.  Rabb,  P.  J., 
and  Myers,  C.  J.,  dissent,    p.  087. 

Prom  Hamilton  Circuit  Court;  Ira  W,  Christian,  Judge. 

Action  by  Lewis  Boyer  against  ^Tary  E.  Essington  and  an- 
other. PYom  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Neal  &  Beat's,  for  appellant. 

Shirts  &  Fertig^  C,  0.  Reagan  and  W,  S.  Christian,  for 
appellees. 

CoMSTOCK,  J. — ^Appellant  brought  this  action  against  ap- 
pellees for  damages  on  account  of  the  alleged  trespass  of  ap- 
pellees while  constructing  an  interurban  railroad  through 
land  held  and  occupied  by  appellant  as  a  tenant.  Is- 
sues were  formed  on  the  second  amended  complaint  and 
answers  and  replies  thereto.  Said  amended  complaint  is  in 
one  paragraph,  and  alleges,  in  substance,  that  appellant  was 
the  tenant  in  possession  of  a  certain  tract  of  real  estate  owned 
by  appellee  Essington,  and  was  engaged  in  farming  said 
land ;  that  during  such  tenancy,  in  disregard  of  the  rights  of 
appellant,  appellee  Essington  sold  and  conveyed  by  war- 
ranty deed  to  her  coappellee,  Indianapolis  Northern  Traction 
Company,  a  strip  of  land  entirely  across  the  farm,  to  be  used 
and  enjoyed  by  said  company  as  and  for  a  right  of  way 
for  an  interurban  railroad;  that  appellees  knew  that  ap- 
pellant was  in  possession  of  said  real  estate  and  resided 
thereon  as  such  tenant;  that  it  was  the  intention  and  pur- 
pose of  appellees  that  said  company  should  take  absolute  and 
exclusive  possession  of  the  ground  so  conveyed,  to  the  com- 
plete exclusion  of  appellant  therefrom,  for  the  purpose  of 
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ccmstracting  thereon  such  raili^oad;  that  said  company  did 
not  acquire,  nor  attempt  to  acquire  from  appellant,  the  right 
of  way  by  eoijdemnation  or  agreement,  Mid  no  consideration 
was  oflPered  or  paid  to  him  for  his  rights,  and  appellees  knew 
and  intended  that  suck  conveyance  and  occupation  would 
completely  dispossess  appellant  of  said  strip  of  ground ;  that 
after  the  conveyance,  appellee  Essington  authorized  said  com- 
pany to  take  feill  possession  of  the  real  estate  so  conveyed, 
for  the  puri)ose  of  constructing  and  operating  said  railroad, 
in  utter  disregard  of  the  rights  of  appellant  as  »uch  tenanf ; 
that  appellees,  and  particularly  appellee  company,  under 
and  by  virtue  of  said  deed,  and  the  authority  and  permission 
so  given  by  its  coappellee  Essington,  over  the  objection  and 
protest  of  appellant,  unlawfully  and  wrongfully  did  enter 
upon  said  real  estate,  and  commit  the  acts  of  trespass  set  out 
in  the  complaint,  such  acts  of  trespass  injuring  appellant; 
that  he  was  permanently  evicted  and  excluded  from  the  real 
ostate  so  conveyed,  and  that  it  was  the  intention  of  appellees 
that  he  should  be  so  excluded,  and  that  appellee  company 
did  not  accept  and  recognize  him  as  its  tenant  of  said  real 

Each  appellee  answered  separately,  to  the  same  effect: 
(1)  General  denial;  (2)  payment;  (3)  that  before  the 
execution  of  appellant's  lease  appellee  company  had  be- 
gim  negotiations  for  the  right  of  way,  and  had  staked  it 
out  aera*3is  said  lands,  and  later  began  an  aetion  in  the  Ham- 
ilton ©ircuit  Court  to  appropriate  the  real  estate  which  was 
aftemards  conveyed,  and  that  appellant  had  knowledge  of 
such  negotiations  at  the  time  he  leased,  also  that  appellee 
company  had  surveyed  and  staked  out  said  right  of  way; 
that  all  damages  which  he  would  sustain  were  accounted  for, 
end  allowance  made  therefor  in  fixing  the  consideration  he 
was  to  pay  as  rental  for  the  farm. 

Appellant  replied  separately  by  general  denial  to  the  sec- 
ond and  third  paragraphs  of  each  of  said  answers. 

A  trial  by  jury  resulted  in  a  general  verdict  for  appellant 
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against  appellee  Essington,  assessing  his  damages  at  $300, 
and  a  finding  for  appellee  company.  With  the  verdict  the 
jury  returned  answers  to  interrogatories. 

The  separate  motion  of  appellee  Bssington  for  judgment 
in  her  favor  on  the  answers  to  interrogatories  was  sustained, 
and  judgment  rendered  in  her  favor  on  said  answers  and  in 
favor  of  appellee  company  on  the  general  verdict  against 
appellant  for  costs. 

The  error  relied  on  for  reversal  is  **that  the  court  erred 
in  sustaining  the  separate  motion  of  appellee  Essington  for 
judgment  in  her  favor  on  the  answers  of  the  jury  to  special 
interrogatories,  notwithstanding  the  general  verdict." 

The  general  verdict  finds  for  appellant  on  all  the  material 

averments  of  complaint.    **  The  special  findings  override  the 

general  verdict  only  when  both  cannot  stand,  and  this 

1.  antagonism  must  be  apparent  upon  the  face  of  the 
record,  beyond  the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible  under  the  issues,  be- 
fore the  court  can  be  successfully  called  upon  to  direct 
judgment  in  favor  of  the  party  against  whom  a  general  ver- 
dict has  been  rendered  by  a  jury  upon  their  oath."  Amidon 
V.  Gaff  (1865),  24  Ind.  128,  130.  And  see  Rhodiiis  v.  John- 
son (1900),  24  Ind.  App.  401,  and  cases  cited. 

The  answers  to  interrogatories  show  substantially  tliat  ap- 
pellee Essington,  on  or  about  January  27,  1903,  sold  and 
conveyed  by  warranty  deed  to  her  coappellee,  the  Indian- 
apolis Northern  Traction  Company,  the  tract  of  real  estate 
described  in  the  complaint.  In  connection  with  appellee 
traction  company,  appellee  Essington  went  upon  and  took 
possession  of  said  real  estate  so  conveyed  by  her,  and 
plowed  and  dug  it  up,  and  constructed  a  railroad  thereon. 
The  only  act  she  performed  in  common  with  said  traction 
company  was  the  removal  of  timber  about  May  1,  1903. 
After  said  conveyance  she  did  not  enter  upon  said  real 
estate  for  any  other  purpose  than  to  cut  and  remove  some 
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timber  therefrom,  and  to  cross  and  recross  said  real  estate 
in  going  to  and  from  her  dwelling-house  located  upon  the 
real  estate  so  leased  to  plaintiff.  Said  traction  company 
first  took  possession  of  said  real  estate  about  May  1,  1903. 
Said  traction  company  did  not  by  itself  commence  the  con- 
struction of  the  railroad  upon  said  real  estate.  The  part 
taken  by  appellee  Essington  was  to  cut  and  remove  timber. 
She  was  not  in  any  way  assisted  by  any  of  the  employes  or 
servants  of  the.  traction  company  in  so  doing.  She  did  not 
exercise  over  said  real  estate,  after  conveying  it,  any 
control,  except  to  take  some  timber.  She  did  not  cut  nor 
throw  down  any  fences  upon  said  real  estate,  through  which 
any  of  the  stock  of  appellant  could  escape,  after  said  trac- 
tion company  took  possession  thereof.  The  only  act  of  tres- 
pass committed  by  said  Essington  was  to  cut  and  remove 
some  timber.  Plaintiff's  tenancy  of  the  real  estate  de- 
scribed in  the  complaint  began  March  1,  1903. 

There  is  apparent  conflict  in  some  of  the  answers  to  inter- 
rogatories, but  if  real  they  must  be  disregarded.    Other  in- 
terrogatories  directly   support   the   general   verdict. 

2.  Numerous  acts  of  trespass  are  charged  in  the  com- 
plaint against  defendants,  and  the  traction  company, 
apart  from  the  cutting  of  trees,  is  specially  charged 

3.  with  having,  under  permission  of  appellee  Essington, 
thrown    down    fences,    destroyed   fields    of    growing 

wheat,  and  committed  other  acts  of  trespass  from  which 
plaintiff  suffered  loss.  The  issues  upon  these  allegations 
are  decided  by  the  general  verdict  in  favor  of  appellant,  and 
under  the  rule  there  is  no  irreconcilable  conflict  between  the 
facts  specially  found  and  the  general  verdict. 

Judgment  reversed,  with  instructions  to  render  judgment 
on  the  general  verdict. 

All  concur  in  the  reversal,  but  Rabb,  P.  J.,  and  Myers, 
C.  J.,  are  of  the  opinion  that  a  new  trial  should  be  ordered, 
and  reserve  the  rigrht  to  file  their  views  on  the  mandate  later. 
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Dissenting  Opinion, 

Rabb^  J. — I  do  not  concur  in  the  mandate  of  the  court  in 
directing  a  judgment  against  appellee  Essington  on  the  gen- 
eral verdict.  I  think  it  manifestly  appears  from  th^  record 
before  us  that  such  judgment  will  operate  as  a  rank  injus- 
tice to  said  appellee,  and  that  the  case  is  one  requiring  this 
court,  in  the  exercise  of  its  discretion,  to  direct  a  new  triaL 
Sinker,  Davis  &  Co.  v.  Green  (1888),  113. Ind.  264;  Bu- 
chanan V.  MilUgan  (1886),  108  Ind.  433;  Murdoch  v.  Cox 
(1889),  118  Ind.  266;  Wendel  v.  Cleveland,  etc.,  R.  Co. 
(1908),  41  Ind.  App.  460;  Richey  v.  McKay  (1905),  36  Ind. 
App.  539. 

In  my  view,  all  those  averments  in  the  complaint,  with 
reference  to  the  conveyance  by  appellee  Essington  to  bar  co- 
appellee,  Indianapolis  Northern  Traction  Company,  of  the 
land  upon  which  the  trespass  is  alleged  to  have  been  com- 
mitted, the  intention  of  the  parties  in  making  such  convey- 
ance, and  the  averment  that,  after  the  execution  of  the  con- 
veyance, Essington  authorized  the  traction  company  to  take 
possession  of  the  land,  are  mere  surplusage,  presenting  no 
issuable  facts,  and  are  therefore  not  established  by  the  gen- 
eral verdict. 

The  substantive  averments  of  the  complaint,  the  issuable 
facts  charged,  which  the  general  verdict  in  favor  of  appel- 
lant established  as  true,  are  the  facts  that  appellant  was 
tenant  of  appellee  Essington,  in  the  lawful  possession  of  the 
premises,  and  that  **  defendants  unlawfully  enured  upon 
the  premises,  tore  down  the  faices,  destroyed  the  crops,*' 
etc.  These  averments  charged  a  joint  trespass,  and  made 
a  good  case  against  both  appellees,  but  clearly  did  not  au- 
thorize a  judgment  against  either  of  the  parties  for  separate 
acts  of  trespass  committed  by  the  other,  although  it  might 
appear  that  each  of  the  two  parties  had  separately  tres- 
passed upon  appellant's  possession. 

Here  the  general  verdict  finds  that  appellee  Essington 
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alone  committed  the  acts  of  trespass  charged,  or  some  of 
them;  that  is,  that  Essington  **uiilawfnlly  entered  upon  ap- 
pellant'$  possession,  tore  down  the  fences,  permitting  the 
stock  to  escape,  destroyed  the  crops,''  etc. 

Among  other  iaterrogatories  submitted  to  the  jury  and 
the  answers  were  the  following:  ** State  what,  if  any, 
fences  on  said  real  estate,  defendant  Essington  tore  down, 
through  which  any  stock  of  said  plaintiff  escaped,  after 
taking  possession  thereof  by  the  Indianapolis  Northern 
Traction  Company?  A.  None."  **What  occupancy  or 
control  did  defendant  Mary  E.  Essington  exercise  over  said 
real  estate  after  she  conveyed  the  same  to  her  codefendant, 
except  to  take  some  timber  off  of  the  right  of  way  thereof? 
A.  None."  **If  defendant  Mary  E.  Essington  cut  some  tim- 
ber off  of  the  right  of  way  of  said  real  estate,  was  she  in 
any  way  assisted  by  the  employes  or  servants  of  defend- 
ant?   A.  No,  sir." 

It  is  not  charged  in  the  complaint  that  appellees  or  either 
of  them  cut  and  removed  timber  from  the  premises,  and  the 
cutting  and  removing  of  timber  is  not  relied  on  in  any  way 
as  causing  the  injury  sued  for,  and  would  clearly  entitle 
appellant  to  merely  nominal  damages,  if  such  were  the  basis 
of  the  action. 

The  answers  to  these  interrogatories  are  clearly  antag- 
onistic to  the  general  verdict  against  appellee  Essington, 
Mid  would  require  an  affirmance  of  the  judgment,  were  it 
not  for  the  answer  retumc^d  by  the  jury  to  the  fourth  inter- 
rogatory submitted  to  it,  which  was  as  follows:  '*Did  de- 
fendant Mary  E.  Essington,  in  common  and  wdth  concertive 
action  tod  with  defendant  Indianapolis  Northern  Traction 
Company,  enter  upon  and  take  possession  of  said  real  estate 
so  conveyed  by  her  to  said  defendant,  and  plow  up  and 
dig  up  the  same,  and  construct  a  railroad  thereon?  A. 
Yes."  The  answer  to  this  interrogatory  is  plainly  contra- 
dictory to  those  already  referred  to,  and  under  the  strict 
Vol.  45--t4 
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technical  rules  that  forbid  the  court  to  consider  contra- 
dictory answers  to  interrogatories  on  a  motion  for  a  judg- 
ment on  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  requires  the  reversal  of  the  judgment 
by  this  court.  But  I  think  it  quite  manifest  that  this 
answer  to  the  fourth  interrogatory  submitted  to  the  jury 
was  the  result  of  a  misconception  on  its  part  of  the  purport 
of  the  interrogatory.  This  is  made  quite  clear  by  the  an- 
swer to  the  fifth  interrogatory,  which  was  as  follows:  '*If 
your  answer  to  the  foregoing  interrogatory  is  *yes,'  state 
when  and  what  action  said  defendant  Mary  E.  Essington  did 
and  performed  in  common  and  with  concertive  action  with 
her  codefendant?'*  This  is  answered  as  follows:  "Re- 
moved timber  about  May  1,  1903.'* 

I  think  it  is  thus  made  apparent  that  what  the  jury  in- 
tended to  find  by  the  answer  to  the  interrogatories,  and  all 
it  intended  to  find  as  against  defendant  Mary  E.  Essington, 
was  that  after  she  conveyed  the  premises  to  the  traction 
company,  she,  without  the  traction  company's  having 
anything  to  do  with  it,  entered  upon  the  premises  and  cut 
down  and  removed  some  timber  therefrom,  and  that  all  of 
the  injurious  acts  charged  in  the  complaint  to  have  been 
done  were  done  by  the  traction  company  alone,  and  that  the 
general  verdict  was  returned  against  appellee  Essington, 
because  she  had  sold  and  conveyed  the  property  in  question 
to  the  traction  company,  and  had  received  from  it  the  con- 
sideration expressed  in  the  deed. 

I  think  enough  appears  from  the  answers  to  these  inter- 
rogatories to  show  clearly  to  the  court  the  real  state  of  the 
case,  and  that  all  that  Essington  did  was  to  sell  and  convey 
to  the  company  the  tract  of  land  in  question.  Such  sale  and 
conveyance  by  her  created  no  liability  on  her  part  for  any 
act  of  the  traction  company.  She  had  the  right  to  sell  her 
intnresl  in  the  land,  and  to  convey  it  by  warranty  deed,  and 
her  deiid  conveyed  to  the  company  no  right  whatever,  and 
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afforded  no  authority  to  the  company  wrongfully  to  enter 
upon  appellant's  possession. 

It  appears  from  the  averments  of  the  complaint  that  the 
traction  company  took  the  conveyance  with  full  knowledge 

4 

of  all  of  appellant's  rights,  that  he  was  the  tenant  of  ap- 
pellee Essington,  and  by  the  terms  of  the  statute,  when  ap- 
pellee company  took  possession  of  the  land  appellant's  pos- 
session was  its  possession,  and  appellant  became  the  tenant 
of  the  traction  company,  with  the  same  rights  against  the 
traction  company  that  he  had  against  the  original  landlord. 
§8061  Bums  1908,  §5215  R.  S.  1881;  Lindley  v.  Dakin 
(1859),  13  Ind.  388;  Page  v.  Lashley  (1860),  15  Ind.  152; 
Kellum  V.  Berkshire  Life  his.  Co.  (1885),  101  Ind.  455; 
Swope  V.  Hopkins  (1889),  119  Ind.  125;  Beam  v.  Goslee 
(1898),  21  Ind.  App.  241. 

The  consideration  received  by  Essington  for  the  convey- 
ance of  the  land  is  presumed  to  be  the  consideration  for  her 
interest  in  the  premises,  and  not  to  represent  and  pay  for 
something  which  she  had  no  right  or  authority  to  sell,  and 
which  she  did  not  undertake  to  convey.  After  she  conveyed 
the  land  to  the  traction  company,  before  it  could  have  any 
right  to  enter  upon  the  premises  as  against  appellant,  it 
was  its  duty  to  acquire,  in  some  appropriate  way,  the  right 
as  against  him,  and  until  it  did  so  an  entry  upon  his  posses- 
sion without  his  consent  was  a  trespass,  but  not  one  for 
which  the  original  landlord  would  be  liable. 

In  my  judgment,  from  the  facts  made  apparent  by  the 
answers  to  interrogatories,  it  is  clear  that  at  most  appel- 
lant had  a  right  to  but  nominal  damages  against  appellee 
Essington,  and  that  therefore  the  direction  to  render  judg- 
ment upon  the  general  verdict  is  not  a  proper  mandate. 

Myers,  J.,  concurs. 
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BoTTORFF  V.  Bottorff. 

[No.  G,Dr>4.     Filed  April  20,  1910.] 

1.  Judgment.— y^c?  Judicata. — Parties. — ^A  judgment  is  not  bind- 
ing upon  a  person  who  was  neither  a  party  nor  privy  to  such 
judgment,    p.  002. 

2.  Appe.\l. — Mukifig  Instructions  l^ari  of  Record. — Statutes. — Un- 
der §501  Buni.s  lOOS;,  Acts  11107,  p.  (^52,  §1,  instrucUons  given  by 
the  judge  on  his  own  motion  and  not  signed  by  him,  are  not 
a  part  of  tiie  record  on  apj^eal.    p.  602. 

3.  Tkial. — /ns  tract  ions. — Failure  to  8tgn. — Correction  hy  ^%nc 
Pro  Tunc  Entry. — Tiie  function  of  a  nunc  pro  tunc  entry  is  to 
mako  a  record  of  something  that  was  done,  and  the  failure  of  a 
judge  to  sign  instructions  cannot  be  remedied  by  a  nunc  pro  tunc 
entry,    p.  008. 

4.  Evidence. — Lclters. — Relevancy. — Letters  that  are  not  relevant 
to  tlie  issues  in  a  case  are  not  admissible  in  evidence,    p.  093. 

5.  Witnesses. —  Impeachment, —  Collateral  Matters. —  A  witness 
may  not  be  contradicted,  as  to  collateral  matters,  by  evidence  of 
contradictory  statements  contained  in  letters    p.  693. 

Prom  Scott  Circuit  Court;  Joseph  H.  Shea,  Judge. 

Action  by  James  G.  Bottorflf  against  Thomas  E.  Bottorff. 
From  a  judo^ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Laurent  A.  Douglass,  for  appellant. 
J.  K.  Marsh,  for  appellee. 

RoBY,  J. — Replevin  for  horse,  buggy  and  harness  by 
appellee,  who  had  a  verdict  and  judgment.    The  complaint 
states  a  cause  of  action.    §1330  Bums  1908,  §1266  R.  S.  1881. 
A  demurrer  was  sustained  to  appellant's  second  para- 
graph of  answer,  which  attempted  to  set  up  former  adjudi- 
cation.   The  facts  pleaded  do  not  show  that  appellee 

1.  was  a  party  or  privy  to  the  judgment  relied  upon, 
and  the  ruling  was  therefore  correct. 

The  instructions  are  not  in  the  record.    An  attempt  was 
made  to  incorporate  them  under  the  provisions  of 

2.  the  act  of  1907  (Acts  1907,  p.  652,  §1,  §561  Burns 
1908). 
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This  act  requires  that  instructions  given  by  the  judge  of 

his  own  motion  shall  be  signed  by  him,   which  was  not 

done.    Wiseman  v.  Gouldsberry  (1910),  ante,  677;  Vandalia 

Coal    Co.    V.    Yemm    (1910),    —   Ind.    — .      An    attempt 

was  made  to  remedy  the  omission  by  a  nunc  pro  tunc 

3.  entry,  but  the  finding  shows  that  the  judge  through 
inadvertence  did  not  sign  the  instructions.  The  func- 
tion of  a  nunc  pro  tunc  entry  is  to  make  a  record  of  some- 
thing that  was  done  and  not  recorded.  It  cannot  be  used  to 
make  the  record  show  action  which  was  not  in  fact  taken. 
Walters  v.  Uhl  (1891),  3  Ind.  App.  219. 

Complaint  is  made  of  the  admission  in  evidence  of  two 
letters  written  by  appellee  to  appellant.     The  con- 

4.  tents  of  such  letters  are  not  relevant  to  the  issue.  It 
is  claimed  that  they  were  admissible  as  bearing  upon 
the  credibility  of  appellee's  testimony.    It  is  not  com- 

5.  petent  to  contradict  a  witness  as  to  collateral  matter. 
Firemans  Fund  Ins.  Co.  v.  Dunn   (1899),  22  Ind. 

App.  382. 

The  evidence  sustains  the  verdict.  The  lawsuit  is  between 
two  brothers,  and  involves  property  of  small  value.  The 
appeal  should  not  have  been  taken. 

The  judgment  is  aflSrmed. 


Ragle  et  al,  v.  Dedman  et  al. 

[No.  7,619.    Filed  April  27,  1910.] 

1.  Appeal. — Time  for  Takinfj. — An  appeal  may  be  taken  at  any 
time  within  one  year  from  the  rendition  of  the  Judgment  ap- 
pealed from ;  and  an  appeal  is  taken  at  the  time  of  the  filing  of 
the  transcrfpt  ^  ith  the  Olork  of  the  Supreme  Court,    p.  095. 

2.  Judgment. — Final. — ^Where  a  judgment  was  rendered  in  favor 
of  some  of  tlie  defendants  on  January  f>,  and  for  the  remaining 
one  on  March  2(5,  an  apijeal  tiikon  on  llie  following  January  2.3, 
Is  In  time,  the  judirnionf  hofng  final  as  to  all  parties  on  Mairch  20. 
p.  695. 

Prom  Dubois  Circuit  Court;  John  L.  Brefz,  Judge. 


694  APPELLATE  COURT  OF  INDIANA, 


Ragle  t\  Deilman — 15  Iiid.  App.  693. 


Action  by  Jolm  W.  Ragle  and  others  against  Eliza  J.  Ded- 
rnan  and  others.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.  On  motion  to  dismiss  appeal.  Motian  over- 
ruled.    (For  decision  on  merits,  see  —  Ind.  App.  — . 

Stanley  M  Kreig,  Cicero  Fettinger  and  William  D.  CvHL 
for  appellant. 

Tweedy  d'  Younghlood,  for  appellee. 

CoMSTOCK,  J. — Appellees  severally  move  that  the  court 
dismiss  the  appeal  in  this  cause,  upon  the  following  grounds: 
(1)  That  said  appeal  was  not  taken  within  one  year  from 
the  nmdition  of  the  judgment  appealed  from,  as  required 
by  law;  (2)  that  the  judgment  against  each  and  all  of  the 
appellees,  except  appellee  Oliver  Dedman,  from  which  said 
appeal  was  taken,  was  rendered  in  the  Dubois  Circuit  Court 
on  January  9,  1909,  and  the  transcript  was  not  filed  in  this 
court  until  March  23,  1910,  and  no  summons  was  served 
upon  said  appellees  until  after  the  expiration  of  one  year 
following  the  date  of  fhe  judgment  herein  appealed  from, 
and  that  the  only  judgment  rendered  in  said  cause  as  to 
appellee  Oliver  Dedman  was  a  judgment  of  dismissal  of  said 
cause  on  the  voluntary  motion  of  dismissal  by  appellants  as 
plaintiffs  below. 

The  record  discloses  that  the  cause  was  filed  in  the  Pike 
Circuit  Court  at  the  July  term,  1908.  On  July  23,  1908,  the 
cause  on  change  of  venue  was  sent  to  the  Dubois  Circuit 
Court.  On  January  9,  1909,  plaintiffs  filed  their  demurrer 
to  the  second  and  third  paragraphs  of  the  amended  answer 
of  defendants  Eliza  Dedman,  Gilbert  Dedman,  Bessie  Ded- 
man, Lulu  Dedman,  Walter  Smith  and  Clara  Smith,  and 
also  filed  their  demurrer  to  the  second  and  third  paragraphs 
of  the  separate  answer  of  Oliver  Dedman,  which  demurrers 
were  by  the  court  sustained.  On  the  same  day  defendants 
Eliza  Dedman  and  others  asked  and  prayed  that  the  de- 
murrer of  plaintiffs  to  their  said  answer  be  carried  back 
to  the  complaint,  which  was  done,  and  the  court  sustained 
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said  demmurrer  to  plaintiffs'  complaint,  and  * 'failing  to 
plead  further  and  electing  to  stand  on  their  complaint  as 
against  said  defendants,'*  it  was  ordered  and  adjudged  by 
the  court  that  plaintiffs  take  nothing  by  their  suit  as  against 
Eliza  Dedman,  Rousseau  Dedman,  Gilbert  Dedman,  Bessie 
Dedman,  Lula  Dedman,  Walter  Smith  and  Clara  Smith,  and 
that  said  defendants  recover  of  and  from  plaintiffs  all  of 
their  costs.'' 

Plaintiffs  prayed  an  appeal  to  this  court,  which  was 
granted,  and  by  agreement  the  cause  was  continued  as  to 
defendant  Oliver  Dedman.  On  ]\Iarch  26,  1909,  the  cause, 
on  plaintiffs'  motion,  was  dismissed  as  to  Oliver  Dedman,  at 
plaintiffs'  costs.  It  thus  appears  that  judgment  in  favor 
of  appellees,  except  as  to  Oliver  Dedman,  w^as  rendered  on 
January  9,  1909.  The  transcript  was  filed  in  this  court  on 
January  23,  1910. 

An  appeal  to  the  Appellate  Court  cannot  be  taken  after 
the  expiration  of  one  year  from  the  rendition  of  the  judg- 
ment appealed  from.     §670  Burns  1908,  §631  R.  S. 

1.  1881.    Appeals  are  taken  from  the  time  of  filing  the 
transcript   with   the    Clerk   of   the   Supreme    Court 

{Earshman  v.  Armstrong  [1873],  43  Ind.  126;LaA:e  Erie, 
etc.,  R.  Co,  V.   Watldns  [19021,  157  Ind.  600),  but  a  judg- 
ment is  not  final  unless  it  disposes  of  the  cause,  both 

2.  as  to  the  subject-matter  and  the  parties,  so  far  as  the 
court  before  which  it  is  pending  has  power  so  to  do. 

Starkey  v.  Starkey   (1906),  166  Ind.  140,  and  authorities 
cited.     The  cause  was  still  pending  up  to  March  26,  1909. 
Within  a  year  from  that  date  the  transcript  was  filed  in  the 
Appellate  Court. 
Motion  to  dismiss  appeal  overruled. 
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McGary  V.  Yeager. 

[No.  7,117.    Filed  April  27,  1910.1 

Appeal. —  Omisfdon  of  Evidence  from  Bills  of  Exceptions, —  "Sew 
Trial. — An  asslgDiiient  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial  cannot  be  considered,  where  the 
que.stlons  depend  ui>on  the  evidence,  and  some  of  the  evidence 
jwrtaining  thereto  is  affirmatively  shown  by  the  bill  of  excep- 
tions to  be  omitted. 

From  Gibson  Circuit  Court ;  0.  M.  Welhorn,  Judge. 

Action  by  Elgin  A.  Yeager  against  Hugh  D.  McGary. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Thomas  Duncan  and  Clyde  McGary,  for  appellant. 
Thomas  M.  McDonald  and  Morton  C.  Embree,  for  ap- 
pellee. 

RoBY,  J. — This  was  an  action  to  recover  damages  for  the 
wrongful  act  of  appellant  in  sending  out  of  the  State  of 
Indiana,  for  the  purpose  of  collection  by  garnishment,  an 
account  against  appellee,  who  was  a  citizen  of  the  State  of 
Indiana,  and  a  man  who  was  entitled  to  the  benefits  of  the 
exemption  laws  of  the  State  of  Indiana. 

Appellee  had  a  verdict  and  judgment  for  $345.  The  only 
assignment  is  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  There  is  a  bill  of  exceptions  in  the 
record,  which  purports  to  contain  all  of  the  evidence  in  the 
case,  but  it  affirmatively  appears  on  the  face  of  the  bill  that 
certain  receipts  and  the  original  assignment  of  the  claim 
were  received  and  read  in  evidence,  but  were  omitted  from 
the  transcript  thereof. 

The  grounds  stated  for  a  new  trial  are  dependent  upon 
the  evidence,  and  in  its  absence  the  action  of  the  trial  court 
will  not  be  reviewed.  Piftshurgh,  etc.,  R.  Co.  v.  Oreh  (1905), 
54   Ind.  App.   625;    Standley  v.   Cleveland,   etc.,  R.  Co. 
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(1905;,  3G  Jiid.  App.  381.    There  are  exceptions  to  the  rule, 
but  the  ease  does  not  come  within  them.     Cincinnnti,  etc., 
St.  R,  Co.  V.  Stahle  (1906),  37  Ind.  App.  539. 
Judgment  affirmed. 


Vandalia  Railroad  Company  v.  Blum  et  al. 

[No.  6,8G3.    Filed  April  27,  1910.] 

I.  KxMLBOADS. — Fencvs. — Notice. — A  notice  given  by  a  landowner, 
under  «5448  Burns  1908,  Acts  lRSr>.  p.  224,  §2,  providing  for  tlie 
construction  of  a  new  fence,  is  proper,  where  the  old  fence  was 
so  out  of  repair  that  a  new  one  was  needed,    p.  097. 

Z  Appe.\l. — Affirmance, — Penalty. — The  Appellate  Court  may,  on 
nllirniing  a  judgment,  imiK>se  a  penalty,    p.  098. 

From  Dekalb  Circuit  Court;    Ernmett  A.  Bratton,  Judj]^. 

Action  by  August  P.  Blum  and  another  against  the  Van- 
dalia Railroad  Company.  From  a  judgment  for  plaintiflfs, 
defendant  appeals.    Affirmed. 

Anderson,  Parle er  &  Crabill,  John  G.  Williams  and  J.  E. 
d*  /.  //.  Rose,  for  appellant. 

Watson,  J. — This  is  an  appeal  from  a  judgment  of 
}|^  14 1.50,  rendered  against  appellant  for  the  cost  of  a  fence 
))uilt  along  a  portion  of  its  right  of  way  by  an  adjoining 
landowner. 

The  error  relied  upon  for  reversal  is  the  overruling  of  ap- 
pellant's  motion  for  a  new  trial. 

The  fii'st  point  raised  is  on  the  admission  in  evidence  of 

the  notice  to  the  railroad  company,  appellant  contending 

that  it  was  not  given  according  to  §5449  Bums  1908, 

1  Acts  1885,  p.  224,  §3,  which  provides  for  the  repair- 
ing of  fences  along  tracks ;  that  the  notice  to  the  com- 
pany, by  its  agent,  should  state  that  the  fence  is  out  of  re- 
pair, where  it  is  out  of  repair,  and  the  probable  cost  of  fixing 
it.    From  the  averments  of  the  complaint  and  the  evidence 
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given  in  said  cause  it  is  shown  that  a  fence  had  been  built  by 
the  company  along  its  right  of  way  some  thirty-five  or  thir- 
ty-six years  ago,  but  at  the  time  of  the  notice,  and  for  a  long 
time  prior  thereto,  there  had  been  practically  no  fence  along 
such  right  of  way;  that  it  was  in  such  a  condition  that  a 
new  fence  had  to  be  built,  instead  of  repairing  the  old  one. 
The  notice  to  the  company  contemplated  the  building  of  a 
new  fence,  as  provided  under  .s5M8  Burns  1908,  Acts  1885, 
p.  224,  §2.  The  facts  justify  the  giving  of  such  a  notice  and 
the  proceedings  in  accordance  therewith.  Vandalia  R.  Co. 
v.  Kanarr  (1906),  38  Ind.  App.  146. 

The  evidence  sustains  the  allegations  of  the  complaint, 
and  warrants  the  contdusions  reached  by  the  trial 

2.    court. 

Judgment  aflSmied,  with  ten  per  cent  penalty. 


Wirrick  et  al.  v.  Boyles  et  al. 

[No.  7,142.    Filed  April  29,  1910.1 

1.  Appeal. — Transfer  to  Appellate  Court, — Presumptions. — ^Where 
the  Suprenio  Court  trnnnfers  an  ai)i)ejil  to  the  Appellate  Court, 
it  nuiy  bo  [jrosunied  that  such  appeal  should  have  been  taken  to 
the  Ai>pel1ato  Court  in  the  fii-st  instance,    p.  699. 

2.  Appeal. — liriefs. — Failure  to  Set  Out  Ueeord. — Waiver. — Appel- 
lants failure  to  set  ort  In  words,  or  substance,  the  questioned  de- 
murrer, constitutes  a  waiver  of  any  questions  thereon,    p.  700. 

3.  Injunction. — Continued  Trespasses, — MultipUeity  of  Actions. — 
Equity. — Complaint. — A  complaint  alleKlnj?  that  defendant  de- 
stroyed piaintlflTs'  fence,  that  plaintifTs  rebuilt  it,  and  defendant 
again  destroyed  It,  and  threatened  to  destroy  any  fence  that 
might  l>e  <;ubse(iuently  erected,  states  a  cause  of  action,  equity 
having  jurisdiction  on  the  ground  of  preventing  a  multiplicity  of 
actions,     j).  700. 

4.  Trkspass. —  Ccntinvinfj. —  Adverne  Possession. —  Multiplicity. — 
Where  defendant  twice  destroyed  the  plaintiffs'  fence  and 
threatened  to  continue  its  de«5truction,  he  may  be  enjoined,  since 
such  continuing  acts  constitute  a  basis  for  the  claim  of  title  by 
advvM'se  possession,  and  also  the  remedy  at  law  is  inadequate, 
p.  700. 
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From  Pulaski  Circuit  Court;  F.  J,  Vurpillat,  Special 
Judge. 

Action  by  John  G.  Boyles  and  another  against  Julia  T. 
Wirrick  and  others.  Prom  a  decree  for  plaintiffs,  defend- 
ants appeal.    Affirmed. 

Spangler  &  Spangler  and  M.  Winfield,  for  appellants. 
Henry  A,  S/ew.  for  appellees. 

Myers,  C.  J. — Appellees  by  a  verified  complaint  in  the 
court  below  sued  Jacob  Wirrick,  who  after  the  trial,  and 
after  perfecting  this  appeal  in  the  Supreme  Court,  died.  On 
petition  to  the  Supreme  Court  the  appellants,  as  the  heirs  of 
said  Wirrick,  were  susbstituted  as  parties  appellant.  There- 
after the  last-named  court  transferred  the  case  to 

1.  this  court,  and  from  that  action  we  may  assume  that 
the  case  should  have  been  appealed  to  this  court  in 
the  first  instance. 

Appellees,  as  it  appears  from  their  complaint,  claimed  to 
be  the  owners  in  fee  simple  and  as  tenants  in  common  of  a 
certain  described  strip  of  land,  sixteen  and  one-half  feet 
vnde  and  eight  rods  long,  situated  in  the  town  of  Winamac, 
Indiana.  It  is  also  shown  that  they  erected  a  substantial 
wire  fence  on  the  east  line  of  their  said  premises,  for  the 
purpase  of  enclosing  them,  which  fence  on  May  14,  1906, 
was  by  said  Wirrick  wrongfully  and  forcibly  torn  down  and 
destroyed  without  the  knowledge  or  consent  of  appellees; 
that  appellees  rebuilt  said  fence,  and  it  was  again  torn 
down  by  said  Wirrick,  who,  under  a  claim  of  right  to  enter 
upon  said  land  at  will  and  for  any  purpose  of  his  own, 
threatens  to  destroy,  and  will,  unless  enjoined,  continue  to 
destroy,  any  fence  posts  which  are  now  standing  or  may 
hereafter  be  set  for  the  purpose  of  such  fence.  Other  facts 
were  alleged.  The  complaint  was  for  an  injunction.  It  was 
answered  by  a  general  denial.  Trial  by  the  court.  The 
facts  were  specially  found  and  conclusions  of  law  stated 
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thereon.  Judgment  was  rendered  in  favor  of  appellees,  per- 
manently enjoining  said  Wirriek  from  in  any  manner  inter- 
fering with  said  enclosure. 

The  questions  presented  for  our  consideration  are 
grounded  upon  the  exceptions  to  the  conclusions  of  law,  and 
the  overruling  of  defendants'  motion  in  arrest  of  judgment. 

Appellants  first  insist  that  the  court  erred  in  overruling 

the  demurrer  to  the  complaint.    To  this  insistence  appellees 

earnestly  contend  that  the  failure  of  appellants  to 

2.  set  forth  in  their  brief  the  demurrer,  or  the  substance 
thereof,  mast  be  considered  as  a  waiver  of  such  al- 
leged error.  The  decisions  of  the  Supreme  Court  sustain 
their  contention.  Knickerbocker  Ice  Co.  v.  Gray  (1905), 
165  Ind.  140;  Chicago,  etc.,  It.  Co.  v.  Walton  (1905),  165 
Ind.  253.  However,  we  have  given  the  complaint  consider- 
ation as  to  facts,  and  conclude  that  it  was  suflScient, 

3.  on  the  theory  that  it  exhibits  facts  showing  continued 
acts  of  trespass  by  said  Wirriek  upon  the  land  of 

appellees,  for  which  redress  at  law  would  necessarily  re- 
quire a  multiplicity  of  actions,  and  would  not  be  as  adequate 
or  as  practical  and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity.  Miller  v. 
Bowers  (1902),  30  Ind.  App.  116;  Wabash  R.  Co.  v.  Eiigle- 
man  (1903),  160  Ind.  329. 

Turning  to  the  conclusions  of  law  stated  upon  the  special 

finding  of  facts  and  the  motion  in  arrest  of  judgment,  it  will 

be  seen  from  the  findings,  as  well  as  from  the  com- 

4.  plaint,  that  appellees  were  the  owners  in  fee  simple, 
as  tenants  in  common,  of  a  certain  parcel  of  land, 

sixteen  feet  wide  and  eight  rods  long,  immediately  adjoin- 
ing and  on  the  west  side  of  certain  land  owned  by  appel- 
lants, which  strip  of  land  appellees  had  recently  enclosed 
with  a  wire  fence.  Jacob  Wirriek  did  not  claim  title  to  the 
land  so  enclosed,  nor  did  he  dispute  the  title  of  appellees, 
but  supposing  that  the  strip  was  a  public  alle3%  and  that 
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he  had  a  right  to  use  it,  without  malice  he  cut  and  re- 
moved the  fence  for  the  purpose  of  using  the  strip  at  will 
as  an  alley  and  to  gain  access  to  his  land  adjoining  it.  Ap- 
pellees rebuilt  the  fence,  but  said  Wirrick  again  destroyed 
it,  and  threatened  to  do  so  thereafter  as  often  as  it  might 
be  replaced,  and  to  use  the  strip  of  land  at  his  pleasure, 
adverse  to  appellees'  ownership  and  right  of  the  exclusive 
possession  thereof. 

It  is  contended,  upon  behalf  of  appellants,  that  a  suit  for 
injunction  would  not  lie,  and  that  there  was  an  adequate 
remedy  at  law. 

The  facts  stated  and  found  constitute  a  continuous  tres- 
pass, and  if  the  action  of  said  Wirrick  done  and  threatened 
were  continued  indefinitely  the  foundation  of  adverse  rights 
might  be  laid  and  an  injunction  would  not  only  prevent 
such  accrual  of  right,  but  would  also  prevent  a  multiplicity 
of  actions  for  trespass.  Town  of  Syracuse  v.  Weyrick 
(1906),  37  Ind.  App.  56.  '*If  the  trespass  is  continuous  in 
its  nature,  if  repeated  acts  of  wrong  are  done  or  threatened, 
although  each  of  these  acts,  taken  by  itself,  may  not  be  de- 
structive, and  the  legal  remedy  may  therefore  be  adequate  for 
each  single  act  if  it  stood  alone,  then  also  the  entire  wrong 
will  be  prevented  or  stopped  by  injunction,  on  the  ground 
of  avoiding  a  repetition  of  similar  actions."  4  Pomeroy,  Eq. 
Jurisp.  (3ded.),  §1357. 

**  Courts  of  equity  interfere  in  cases  of  trespass,  that  is  to 
say,  to  prevent  irreparable  mischiefs,  or  to  suppress  multi- 
plicity of  suits  and  oppressive  litigation."  2  Storj^  Eq. 
Jurisp.  (11th  ed.),  §928 ;  and  see  Clark  v.  Jcffcrsonville,  etc., 
R.  Co.  (1873),  44  Ind.  248.  In  the  case  of  Lewis  v.  Rough 
(1866),  26  Ind.  398,  400,  it  was  said:  '*If  the  defend- 
ants committed  the  threatened  trespass,  and  the  plain- 
tiff established  his  right  at  law,  and  the  defendants  never- 
theless persist  in  the  wrongful  use  of  plaintiff's  lands  for 
the  purpose  of  a  highway,  then  a  court  of  equity  would 
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grant  relief,  on  the  ground  of  suppressing  litigation,  and  of 
preventing  a  multiplicity  of  suits," 
Judgment  affirmed. 


Vandalia  Railroad  Company  v.  Walker. 

I  No.  0,839.    Filed  April  29,  1910.] 

Railroads. — Fencing  Rights  of  Way. — Statutes, — The  objec»t  of  laws 
requiring  railroad  coiupaiiles  to  fence  tbeir  rights  of  way,  is  for 
the  protection  of  life  and  property. 

From  Dekalb  Circuit  Court;   Emmet  A.  Braiton,  Judge. 

Action  by  Anna  Walker  against  the  Vandalia  Railroad 
Company.  Fn)m  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed, 

Anderson,  Parker  &  CrabiU,  J.  O.  Williams  and  J.  E.  it 
J.  E,  Rose,  for  appellant. 

Watson,  J. — This  is  an  action  by  appellee  to  recover 
from  appellant  the  sum  of  $149.02,  for  the  expense  incurred 
in  building  a  fence  along  its  right  of  way  passing  over  her 
land. 

The  primary  object  of  the  legislature  in  enacting  the  law 
requiring  railroad  companies  to  fence  their  tracks,  and  to 
maintain  them  is  for  the  protection  of  life  and  property.  It 
should  be  adhered  to  by  the  railroads,  and,  if  not,  should  bo 
enforced  by  the  landowners. 

This  is  a  companion  case  to  Vandalia  B.  Co.  v.  Blum 
(1910),  antey  697.  The  same  questions  are  involved  here  as 
in  that  case,  and  upon  the  authority  of  that  case  this  one  is 
affirmed. 

Judgment  affirmed  with  ten  per  cent  penalty. 
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Vandalia  Railroad  Company  v.  Muhn  et  al. 

*   [No.  G,958.    Filed  April  20,  1010.1 

1.  Railroads. — Fences. — Complaint, — ^A  complaint  following  the  re- 
quirements of  the  statute  for  the  building  of  fences  along  a  rail- 
road right  of  way,  is  sutliclent    p.  703, 

2.  Railroads. — Fences, — Xotice, — A  notice  given  by  a  landowner, 
under  §5448  Burns  1908,  Acts  1885,  p.  224,  §2,  providing  for  the 
construction  of  a  new  fence.  Is  proper,  where  the  old  fence  was 
so  out  of  repair  that  a  new  one  was  needed,    p.  704. 

3.  Appeau — Affirmance. —  Right  Result. —  A  judgment  which  is 
right  upon  the  evidence,  will  be  affirmed,    p.  704. 

4.  Appeal. — Affirmance. — Penalties. — ^The  Appellate  Court  may,  on 
affirming  a  judgment.  Impose  a  penalty,    p.  704. 

Prom  Dekalb  Circuit  Court;   Emmet  A.  Bratton,  Judge. 

Action  by  Perry  Muhn  and  another  against  the  Vandalia 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.      Affirmed. 

Anderson,  Parker  d-  Crabill,  John  G,  Williams  and  J.  E. 
&  J,  H,  Rose,  for  appellant. 
Dan  M.  Link,  for  appellees. 

Watson,  J. — This  was  an  action  brought  by  appellees, 
landowners,  to  recover  the  cost  of  constructing  a  fence 
built  by  them  upon  the  right  of  way  of  appellant,  where  it 
runs  through  their  land.  To  the  complaint  a  demurrer  was 
filed,  which  was  overruled,  and  exceptions  were  taken.  The 
cause  was  put  at  issue  by  the  filing  of  a  general  denial.  Trial 
by  court,  and  finding  and  judgment  for  appellees  in  the  sum 
of  $101.01,  from  which  this  appeal  is  prosecuted. 

The  assignments  are  that  the  court  erred  (1)  in  overrul- 
ing the  demurrer  to  the  complaint,  and  (2)  in  overruling  the 
motion  for  a  new  trial. 

The  complaint  is  within  the  requirements  of  the  statute 
in  this  class  of  cases,  and  the  demurrer  was  there- 

1.  fore  properly  overruled.  Chicago,  etc.,  R.  Co.  v.  Vert 
(1900),  24  Ind.  App.  78;  Evansville,  etc.,  R.  Co.  v. 
Butts  (1901),  26  Ind.  App.  418. 
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The  notice  to  the  compauyby  the  landowners  was  such  as 

is  provided  for  under  §5448  Burns  1908,  Acts  1885,  p.  22i,  §2, 

and  contemplated  the  building  of  a  fence.    The  appel- 

2.  lant  objects  to  the  admission  in  evidence  of  this  no- 
tice for  the  reason  that  it  should  have  been  given  un- 
der §5449  Burns  1908,  Acts  1885,  p.  224,  §2,  which  relates  to 
the  repairing  of  fences  along  the  track  of  a  railroad,  because 
heretofore  thtn-e  existed  a  fence  along  the  track  where  the 
fence  was  built,  for  the  cost  of  which  this  action  was  brought. 
The  evidence  upon  the  whole  shows  that  this  fence  had  prac- 
tically rusted  and  rotted  away.  There  w^ere  a  few  posts  left 
and  some  rusty  wire,  but  they  were  of  no  value  and  of  no 
use  in  repairing  a  fence.  There  was,  in  fact,  no  fence  to 
repair.  The  notice  was  correctly  given.  Vandalia  R.  Co.  v. 
Kanarr  (1906),  38  Ind.  App.  146. 

The  decision  was  not  contrary  to  the  evi&enee  nor 

3.  contrary  to  law.  The  evidence  sustains  the  allega- 
tions of  the  complaint,  and  the  correct  result  was 
reached  by  the  trial  court. 

4.  Judgment  affirmed,  with  ten  per  cent  damages. 


Hayes  et  al.  v.  Martz  et  al. 

FNo.  5,974.    Filed  April  21,  1908.    Rehearing  denied  March  30.  1909. 
Transferred  to  Supreme  Court  October  15.  1909.] 

1.  Wills. —  Construct  ion. —  Intention. —  A  will  should  be  so  con- 
strued as  to  carry  out  the  intention  of  the  testator,  and  the  courts 
in  doing  so  will  consider  all  parts  thereof,    p.  706. 

2.  Wills. — Condnions. — Failure  of. — ^A  provision  In  a  will  that  if 
the  devisee  sliould  die  before  he  becomes  twenty-one  years  old 
the  property  shall  go  to  certain  persons,  will  not  be  considered, 
where  such  devisee  attained  such  age.    p.  707. 

3.  Wills. —  Language  of. —  "Descend" — The  word  "descend,**  as 
used  in  a  will  provldin/s;  that  "If  said  John  Horsely  Hayes  shall 
die  leaving  children,  the  farm  shall  descend  to  them,"  means  to 
"go  to."    p.  707. 

4.  WiLT>j. —  Dcrise  of  Fee  Simple. —  Suhseq^wnt  Words  Cutting 
Dou:n. — Wliere  a  provision  of  a  will  gave  to  the  devisee  a  fee- 
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simple  litle,  a  sn.l)se<|ueiit  clause,  to  cut  down  such  estate,  must 
use  lani^uage  oiiually  clear  ami  specitic,  limiting  such  estate, 
p.  70S. 
5.  Wills. — Dense  of  Fee  Simitle. — Liniitinf/. — A  will  iu  form:  "I 
will  and  bequeath  unto  my  grandson  *  *  *  the  f«rm  on  which 
I  now  live,"  and  further  jnoviding  in  a  55ubseHpient  clause  that  if 
such  j^ramlson  should  "die  before  he  attains  tlie  age  of  twenty- 
one  years,  the  property  hereby  willed  to  him  shall  he  e(pially  di- 
vided between  my  two  children"  and  that  if  such  grandson  should 
"die  leaving  children,  the  farm  shall  descend  to  them,  but  it  is  not 
to  be  sold  (r  flisj)osed  of  by  said'*  grandson,  gives  to  such  grand- 
son a  fee  simple     p.  709. 

Prom  Noble  Circuit  Court;  Joseph  W,  Adair,  Judg^e. 

Suit  by  William  D.  Hayes  and  others  acrainst  Anna 
Martz  and  others.  Prom  a  decree  for  defendants,  plaintiffs 
appeal.     Affirmed. 

Transferred  to  Supreme  Court  (see  173  Ind.  279). 

Wigton  &  Green,  Peters  &  Peters  and  Robert  W.  McBride, 
for  appellants. 

r.  A.  Redmond,  A.  C.  Harris,  R.  P.  Barr  and  L.  H.  Wrig- 
hy,  for  appellees. 

Watson,  J. — This  was  a  suit  by  appellants  against  appel- 
lees to  quiet  their  title  to  certain  land  in  Noble  county,  Indi- 
ana. Certain  of  the  appellees  filed  cross-complaints,  assert- 
ing title  to  portions  of  ilie  land,  and  asking  that  their  re- 
spective titles  be  quieted. 

There  was  a  trial  by  the  court.  Special  findings  were 
made,  and  conclusions  of  law  stated  thereon. 

The  decision  of  this  case  depends  upon  the  construction 
of  the  will  of  John  Ilorsely,  great  grandfather  of  appellants. 

The  court  found  that  said  John  Horsely  executed  his  last 
will  and  testament  on  October  5,  1848.  The  items  thereof, 
upon  the  interpretation  of  which  this  case  depends,  are  as 
follows : 

'*Item  two.     I  will  and  bequeath  unto  my  grandson, 
John  Horsely  Hayes,  son  of  Jarvis  and  Mary  Hayes, 
deceased,  the  farm  on  which  I  now  livs  [describing  it], 
Vol.  45—45 
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and  I  also  bequeath  to  my  grandson,  John  Horsely 
Hayes,  $500  out  of  the  proceeds  of  my  pei'sonal  estate." 

* '  Item  five.    *  ♦  *  And  I  further  will,  shall 

die  before  he  attains  the  age  of  twenty-one  years,  the 
property  hereby  willed  to  him  shall  be  equally  divided 
between  mj'^  two  children,  Richard  Horsely  and  Ann 
Selder.  And  if  said  John  Horsely  Hayes  shall  die  leav- 
ing children,  the  farm  shall  descend  to  them,  but  it  is 
not  to  be  sold  or  disposed  of  by  said  John  Horsely 
Hayes." 

The  court  further  found  the  fact  of  John  Horsely 's  death, 
and  that  said  will  was  duly  probated  on  March  12,  1850; 
that  the  devisee,  John  Horsely  Hayes,  was,  at  the  time  of 
such  probate,  less  than  twenty -one  years  of  age,  and  was  not 
married,  and  none  of  appellants,  children  of  said  John  Horse- 
ly Hayes,  were  born  until  after  1866;  that  on  March  16, 
1866,  said  John  Horsely  Haj'es,  being  then  more  than 
tAventy-one  years  of  age,  conveyed  said  farm,  by  a  deed  of 
general  warranty,  to  Henry  S.  Kimmell,  who  paid  $8,000 
therefor.  Appellees  assert  title  to  the  land  in  (luestion 
through  conveyances  by  warranty  deed  from  said  Kimmell. 

The  conclusions  of  law  were  that  appellants  had  no  inter- 
est in  the  real  estate  in  question ;  that  appellees  have  judg- 
ment for  costs,  and  that  their  titles  to  their  several  parts  of 
said  land  be  quieted. 

Appellants  excepted  to  the  conclusions  of  law  and  as- 
signed error  on  the  overruling  thereof. 

Appellees  contend,  and  it  is  conceded  by  appellants,  that 
the  second  item  of  the  will,  standing  alone,  granted  a  fee 
simple  in  the  land  to  John  Horsely  Hayes,  but  it  is  further 
urged  by  appellants  that  by  reason  of  the  fifth  item  in  said 
will,  said  John  Horsely  Hayes's  interest  became  a  "condi- 
tional, terminable  or  limited  fee-simple  estate." 

It  is  an  elementary  rule  of  construction  that  a  will  should 

be  so  construed  as  to  carry  into  effect  the  intention  of  the 

testator ;   and  that  such  intention  will  be  determined 

1,  by  an  examination  of  the  entire  will,  and  not  from 
fragmentary  clauses  or  statements. 
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Admitting,  for  the  sake  of  argument,  that  the  condition, 

that  if  John  Ilorsely  Hayes  died  before  attaining  the  age 

of  twenty-one  years  the  'property  should  be  divided 

2.  between  Richard  Ilorsely  and  Ann  Selder  established 
a  conditional  or  terminable  fee,  it  is  not  material  to 

the  decision  of  this  case,  for  the  reason  that  the  event  which 
would  terminate  such  fee  has  failed  to  occur  within  the  pre- 
scribed time,  and  the  estate  has  thereby  become  vested  in 
said  Hayes. 
But  appellants  contend  that  in  the  clause, 

**and  if  said  John  Horsely  Hayes  shall  die  leaving  chil- 
dren, the  farm  shall  descend  to  them,  but  it  is  not  to.be 
sold  or  disposed  of  by  said  John  Horsely  Hayes," 

the  word  ** descend,"  as  therein  used,  means  **go  to," 

3.  and  that  the  testator  intended  thereby  to  limit  a  fee 
to  such  children  upon  the  fee  devised  to  John  Horsely 

Hayes. 

It  seems  to  be  an  accepted  rule  that  where,  by  the  terms 
of  a  wall,  an  ancestor  takes  a  life  estate,  and  the  remainder 
is  **to  descend"  to  persons  who  would  be  his  heirs,  the  word 
** descend"  will  be  interpreted  to  mean  '*go  to,"  for  the  rea- 
son that  after  a  life  estate  there  is  nothing  to  descend,  and 
the  devise  operates  to  pass  a  fee  to  the  remainderman  imme- 
diately upon  the  death  of  the  testator,  possession  only  being 
postponed. 

Likewise,  where  the  word  is  used  in  connection  with  per- 
sons who  would  not  take  the  property  by  operation  of  law, 
as  descendants,  it  has  been  interpreted  to  mean  **go  to." 

The  authorities  cited  by  appellants  support  these  propo- 
sitions, but  they  are  not  applicable  to  the  facts  in  this  case. 
There  is  nothing  in  the  will  to  show  that  the  testator  in- 
tended to  give  said  Hayes  merely  a  life  estate,  and,  as  before 
stated,  appellants  concede  that  his  interest  was  not  that  of 
a  life  tenant. 

In  the  case  of  Halstead  v.  Hall  (1883),  60  Md.  209,  cited 
l)y  ni)pellants,  it  is  said:    **Tlie  use  of  the  word  Mescend,'  in 
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a  will,  it  is  said  in  Dennett  v.  Dennett  [1860],  40  N.  H.  498, 
does  n«t  operate  to  work  a  descent  in  the  legal,  strict  sense 
of  the  term,  as  inheritance  is  through  operation  of  law ;  its 
employment,  therefore,  unless  some  other  meaning  is  appar- 
ent, is  to  be  taken  as  indicating  the  desire  of  the  testator  that 
his  property  shall  follow  ^le  same  channel  into  which  the  law 
would  direet  it/' 

In  the  case  at  bar  the  word  ^'descend"  is  used  in  connec- 
tion with  parties  who  would  take  the  property  jus  heirs  of 
the  devisee  Hayes  if  he  still  retained  the  title  ^  his  decease. 
The  fifth  item  of  the  will  is  open,  therefore,  to  the  construc- 
tion that  the  testator  desired  the  law  to  take  its  course  after 
the  decease  of  the  devisee  Hayes,  and  in  order  to  accomplish 
it  he  attempted  to  restrict  said  Hayes's  power  of  alienating 
such  estate. 

Where  in  one  clause  of  the  will  real  estate  is  devised  in 

fee  simple,  in  clear  and  decisive  terms,  it  cannot  h%  cut  down 

by  a  sviljse(|uen4:  ehiuse,  by  any  inference  therefrom, 

4.  or  by  any  subsequent  words  that  are  not  as  clear  and 
decisive  as  the  words  of  the  clause  j?iving  the  fee 
simple;  and  where  a  devise  is  plainly  given  in  fee  it  will 
not  be  i)re8umed  that  the  testator  meant  by  any  subsequent 
words  to  reduce  the  estate  to  a  conditional  fee,  unless  the 
language  employed  so  indicates  such  intent  and  is  as  clear 
and  in  as  strong  terms  as  the  words  used  in  giving  the  fee 
simple  estate.  Logan  v.  Sills  (1902),  28  Ind.  App.  170; 
Hxnnc  v.  McIIaffie  (1907),  40  lud.  App.  703;  Bailey  v.  San- 
ger  (1880),  108  Ind.  264;  \Vright  v.  Charleg  (1891),  129 
Ind.  257;  Ross  v.  Ross  (1893),  135  Ind.  307;  Rogers  v.  Win- 
klesphck  (1896),  143  Ind.  373;  Mnlvane  v.  Rude  (1896), 
146  Ind.  176;  Rusk  v.  Zuck  (1897),  147  Ind.  388;  Larigman 
V.  Marhf  (1901),  156  Ind.  330;  Snodgrass  v.  Brandmhurg 
(1905).  164  Ind.  59,  and  cases  cited;  Schouler,  Wills  (3d 
ed.),  g559. 

It  is  evident  that  the  second  item  of  the  will  is  sufficient 
of  itself  to  in\Hist  said  Hayes  with  the  fee  simple  of  the  land 
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in  question.     The  subsequent  item  is  not  sufficiently 

5.     clear  to  enable  us  to  say,  as  a  matter  of  construction, 

that  the  testator  intended  to  cut  down  and  limit  the 

•  state  first  granted,  and  deprive  the  devisee  of  the  fee  of  the 

rights  and  privileges  attaching  thereto,  one  of  which  rights 

is  the  power  of  alienation. 

It  is  also  urged  by  appellants  that  the  testator  attempted 
to  establish  a  fee  tail,  which  by  statute  (R.  S.  1843,  p.  424) 
became  a  fee  simple,  but  in  this  case  a  fee  simple  subject  to 
a  contingent  remainder  in  favor  of  Hayes's  children.  The 
«Iuestion  is  whether  said  children  took  a  contingent  re- 
mainder in  the  farm  in  controversy. 

In  Wild's  Case  (1599),  6  Coke  *17,  the  devise  was  to 
''Rowland  Wild  and  his  wife,  and  after  their  decease  to 
their  children,"  and  the  court  held  that  where  land  was  de- 
vised to  one  and  his  children,  if  there  were  no  children  in 
esse  at  the  time  of  the  devise,  the  estate  was  an  estate  tail, 
for  the  reason  that  such  children,  not  being  in  esse,  could 
not  take  as  devisees,  and  they  could  not  take  by  way  of  re- 
mainder, for  that  was  not  the  intention  of  the  testator.  This 
is  the  law  in  Indiana.  Moore  v.  Gary  (1897),  149  Ind.  51; 
Biggs  v.  McCarty  (1882),  86  Ind.  352,  44  Am.  Rep.  320; 
King  V.  Eca  (1877),  56  Ind.  1,15. 

The  case  of  Moore  v.  Gary,  supra,  is  urged  in  support  of 
the  contention  that  devisee  Hayes  took  a  determinable  and 
not  an  absolute  fee  simple.  In  tliat  case  there  was  a  devise 
of  both  personal  find  real  property  to  one  Wells  **and  to  his 
heirs,  being  his  children,  forever.''  It  was  then  further  pro- 
Aided  that  if  said  Wells  die  without  lawfully  begotten  chil- 
dren living  at  'the'  time  of  his  death,  then  all  the  property 
was  to  be  reduced  to  money  and  othenvise  disposed  of. 

The  contention  was  that  Wells  took  a  fee  simple,  and  that 
the  devise  over  vras  void. 

The  court  held  that  Wells,  by  the  terms  of  the  will,  took 
an  estate  tail,  whirli,  tliou<»*li  declared  by  the  statute  (R.  S. 
1843,  p.  424,  5^56),  to  be  a  fee  simple,  was  not  a  fee  simple 
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absolute,  for  the  reason  that  there  was  a  devise  of  the  re- 
mainder over,  and,  by  the  same  statute,  the  limitation  of  the 
remainder  over  was  valid. 

The  facts  of  that  case,  therefore,  are  not  parallel  with 
those  of  the  case  at  bar.  Furthermore,  it  does  not  hold 
that  where  there  is  an  attempt  to  establish  an  estate  tail  the 
ancestor  takes  a  fee  simple  subject  to  a  contingent  remain- 
der in  the  children.  In  this  ease  there  was  no  attempt  by 
the  testator  to  devise  the  remainder  over. 

Therefore,  giving  the  will  this  construction,  by  operation 
of  the  statute  (R.  S.  1843,  p.  424,  §56),  John  Horsely  Hayes, 
at  the  death  of  the  testator,  was  vested  with  a  fee  simple  in 
the  farm  devised. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Watson,  J. — Counsel  for  appellants  urgently  insist  that 
the  opinion  in  this  case  inadvertently  states  that  it  was  con- 
tended by  appellants  that  the  will  of  John  Horsely  estab- 
lished a  fee-tail  estate.  We  did  not  understand  counsel  to 
withdraw,  during  the  course  of  the  oral  argument,  the  argu- 
ment to  that  effect  advanced  in  the  brief.  Cdlinsel  earnestly 
urge  that  not  only  do  they  not  contend  that  the  will  estab- 
lished a  fee-tail  estate,  but,  on  the  contrary,  that  they  ad- 
mit that  in  point  of  law  such  an  estate  was  not  created  there- 
by. It  is  therefore  just  that  appellants'  pasition  on  that 
question  be  made  clear.  Since  it  is  admitted,  however,  by 
both  parties,  that  we  correctly  stated  the  law,  we  can  per- 
ceive of  no  good  reason  for  objecting  thereto. . 

We  agree  with  counsel  that  the  rule  on  Wild's  Case 
(1599),  16  Coke  *17,  as  originally  stated  in  the  opinion,  is 
too  broad,  and  we  have  modified  the  original  opinion  acconi- 
ingly,  to  m(»et  the  objections  urged  by  appellants. 

Wo  linve  (»nr(»fnlly  considered  appellants'  petition  and 
\)rud  for  nrliearin^',  but  fnid  no  reasons  therehi  whicli  eon- 
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vince  us  that  t\\o  principal  opinion  in  this  ease  should  be 
otherwise  modified.  It  may  be  that  testator  attempted  to 
limit,  in  a  manner,  the  fee  simple  devised  in  this  will;  but, 
for  the  reasons  given  in  the  original  opinion,  the  attempt  was 
unsuccessful. 

We  are  not  persuaded  that  the  disputed  items  of  the  will 
are  open  to  the  construction  contended  for  by  appellants. 

The  petition  for  rehearing  is  therefore  denied. 


COPELAND   ET  AL.    V.   BrUNING   ET  AL. 

[No.  0,548.    Filed  March  31,  1909.    Rehearing  denied  June  23,  1909. 

Transfer  denied  Decern bor  14,  1909.] 

From  Clark  Circuit  Court;  //.  C.  Montgomery,  Judge. 

Suit  by  Clara  Copeland  and  another  against  WUliam  II.  Bruning 
and  another,  as  trustees  under  the  will  of  John  F.  Bruning,  de- 
ceased. From  a  judgment  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Pickens,  Mooresi,  Davidsoti  d  Pickena,  W.  T.  Friedlcy,  P.  E,  Bear 
and  Vanosdol  d  Francinco,  for  appellants. 

F,  Winter,  Bernard  Korhljj  and  S.  M.  McGrcyor,  for  appellees. 

» 

Rabo,  J. — ^This  was  a  proceeding  instituted  by  the  ai)pellants  in 
the  court  below  to  remove  the  appellees  as  trustees  under  the  will 
of  John  F.  Bruning.  deceased,  and  involves  precisely  the  same  ques- 
tions that  are  presented  in  Copeland  v.  Bruning  (1909),  44  Ind.  App. 
405,  and  for  the  reasons  set  forth  in  the  opinion  in  that  case,  the 
judgment  is  affirmed. 

Watson,  C.  J.,  did  not  participate. 
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Cronin  v.  Zimmerman. 

LNo.  0.004.    Filed  January  5,  1910.] 

From  Porter  Circuit  Court;  WitUfi  C.  MvMahan,  Judge. 

Action  by  Bessie  Cronin  against  Arthur  F.  Zimmerman.  From  a 
judgment  for  ilefendant,  i)laintiff  appeals.    Reversed. 

Bcsair  Crotiin.  pro  se, 

Johnston  <t  B'irtholomrir,  for  appellee. 

Hadley,  J. — Appellant  sued  appellee  for  libel.  Appellee  demurred 
to  appellant's  complaint  lor  want  of  facts,  which  demurrer  was  sus- 
tained. Appellant  refusing  to  plead  further,  judgment  was  rendere<i 
against  her. 

The  complaint  in  all  substantial  particulars  is  the  same  as  the 
complaint  in  Cronin  v.  Zimmerman  (1900),  44  Ind.  App.  118,  and 
upon  the  authority  and  reasoning  of  that  case  this  cause  is  re- 
versed, with  Instructions  to  overrule  demurrer  to  the  complaint. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Peck. 

[No.  0,331.    Filed  January  7,  1010.] 

From  Cass  Circuit  Court;  Joseph  M.  Rahh,  Hvecial  Judge. 

Action  by  Charles  *M.  Peck  against  tlie  Pittsburgh,  Cincinnati, 
Chicago  and  St  Louis  Railway  Company.  From  a  judgment  on  a 
verdict  for  $4,000,  defendant  ai)peals.  (lYansferred  from  Appel- 
late Court,  43  Ind.  App.  310.  Transferrctl  back  to  the  Appellate 
Court,  172  Ind.  19.  Retransferred  to  the  Supreme  Court,  44  Ind. 
App.  02.  Retransferred  to  the  Appellate  Court  172  Ind.  502.)  Re- 
transfetred  to  the  Supreme  Court.  (The  appellee  having  died,  his 
administrator  and  the  appellant,  compromised  the  case;  and  the 
judgment  was  reversed  by  the  Supreme  Court  on  a  confession  of 
error  In  accordance  with  such  agreement. — Reporter.) 

G.  E.  Ross,  for  appellant. 
Ki^tler  d  Kistler,  for  appellee. 

Per  Curiam. — This  cause  being  submitted  to  the  entire  court  and 
four  judges  not  concurring  in  the  result  the  case  is  hereby  trans- 
nerre<l  to  the  Supreme  Court  under  section  fifteen  of  the  act  ap- 
proved March  12,  1901   (Acts  1901,  p.  505,  §1399  Burns  1908). 
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Baker  et  al.  v.  The  State  of  Indiana,  ex  rel. 

noelting  et  al. 

[No.  6,932.     Filed  January  12,  1910.] 

From  Martin  Circuit  Court ;  //.  Q.  Houghton,  Judge. 

Action  by  the  State  of  ladiaua,  on  tlie  relation  of  Ida  Noelting 
and  othei-s.  against  August  Baker  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    A/jfirmcd, 

F.  Oicintt  and  CvUop  d  Shaic,  for  appellants. 
James  aV.  Pntvhett,  A.  J.  Padgett  and  Qardincr,  Tharp  d  Oard- 
iner,  for  appellee. 

Per  Curiam. — ^The  record  io  this  case  presents  precisely  the  same 
questions  that  were  presented  in  the  case  of  Bcrkemeier  v.  IStatc, 
(J-  rcL,  (1909),  44  Ind.  App.  1,  and  upon  the  authority  of  that  case, 
the  judgment  of  the  court  below  is  affirmed. 


Vandalia  Railroad  Company  v.  Smith  et  aIj. 

[No.  6,838.     Filed  April  27,  1910.] 

From  Dekalb  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Action  by  Tlieodore  A.  Smith  and  another  against  the  Vandalia 
Railroad  Company.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed, 

Anderson,  Parker  d  Crahill,  J.  G.  Williams  and  J,  E.  d  J.  H.  Rose, 
for  appellant. 
Willis  Rhoada,  for  appellees. 

Watson,  J. — This  is  a  companion  case  to  Vandalia  R.  Co.,  v.  Blum 
(1910),  ante.  697.  The  facts  in  this  case  warrant  the  conclusion 
peached  by  the  trial  court. 

Judgment  aflirmed  with  ten  per  cent  penalty. 
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[NoTS.— The  citation  Castle  t.  Clark,  182.  196  (6).  indicates  that  the  case 
begrins  on  pace  192,  that  the  Doint  cited  is  on  page  196,  and  that  such  point  is 
numbered  6  in  the  marffin.~RBPO]tTBB.J 

ABATEMENT—  • 

See  Nuisance. 

Plea  in.  —  Another  Action  Pending. — Reoeiti^s, — Scttlemcnia. — 
Fraud. — Maintaining  Independetit  Action, — In  a  suit  by  a  receiver 
to  foreclose  a  mortgage  against  a  person  who  had  inircbased  cer- 
tain property  from  such  receiver,  a  plea  in  abatement  alleging 
that* the  receiver  had  defrauded  such  purchaser,  and  that  such 
purchaser  had  filed  a  petition  in  the  receivership  proceeding  pray- 
ing for  relief  because  of  such  fraud,  and  that  such  petition  was 
filed  before  the  receiver  filed  the  suit  for  foreclosure,  is  bad. 

Vaw^eef  v.  Britton,  388, 390  (3). 

ABSTRACTS  OF  TITLE— 

Constitute  no  part  of  complaint  in  quiet  title  case,  see  QuiETi^fc 
Title;  O'Mara  v.  McCarthy,  147. 

ACCEPTANCE— 

See  CONTBACTS. 

ACCOXTNTS— 

Appellate  Court  will  not  weigh  conflicting  evidence  in  case  of.  see 
Appeal,  46;  Castle  v.  Clark,  192,  196  (6). 

ACTION— 

See  Costs  ;  Limitation  op  Actions. 

Right  of,  see  Contracts,  2;  Baileg  v.  Miller,  475,  477  (3). 

Multiplicity  of,  ground  for  equity  Jurisdiction,  see  Injunction,  1 : 
Wirrick  v.  Boyles.  698,  700  (3). 

Right  of.  for  nuisance,  see  Nuisance.  2;  City  of  Cannelton  v.  BuMh, 
638,  641  (3). 

Against  receiver,  consent  ordinarily  necessary,  see  Receivebs,  1.  2; 
Harmon  v.  Perkins,  83. 

Removal  of,  see  Removal  of  Causes. 

Cause  of. — What  Constitutes. — A  cause  of  action  consists  of  a  right 
of  the  plaintiff  and  a  breach  of  such  right  by  the  defendant. 

Raley  v.  Evansville  Gas,  etc.,  Co,,  649, 654  (2) . 

ADOPTED  CHILDREN— 

See  Parent  and  Chiu). 

(714) 
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ADVERSE  P0SSB8SI0K— 

Continued  trespasses  may  form  basis  of  claim  to  adverse  possession, 
see  Trespass,  1;   Wirrick  v.  Boyles,  698,  700  (4). 

1-  Basis  of. — ^Tltle  by  adverse  possession  imports  no  ni<»rlt  in  tlie 
possessor,  but  demerit  in  the  rightful  claimant  for  dereliction  of 
duty  in  asserting  his  claim. 

Mayei'  v.  C.  P.  Lesh  Paper  Co,,  250, 253  (2). 

2.  Special  Findings. — Omissiuns. — Where  plaintiff  relies  for  title 
upon  adverse  possession,  and  special  findings  fail  to  show  such 
possession,  he  cannot  recover. 

Mayer  v.  C.  P.  Lesh  Paper  Co.y  250,  255  (0) . 

AGENCY— 

See  Brokebs. 

ALIENS— 

See  Tbeaties. 

Inheritance  by,  see  Descent  and  Distribution.  1-3;  Lehman  v. 
tit  ate,  ex  rel,,  330. 

Ourncrship  of  Lands. — Limitations, — Under  the  Swiss  treaty  of  1855, 
an  alien  Swiss  may  acquire  land  in  Indiana  only  by  devise  or 
descent,  and  then,  can  hold  it  only  for  five  years,  otherwise  the 
land  escheats  to  the  State. 

Lehman  v.  State,  ex  rel.,  330, 335  (6) ,  337  (6) . 

ALIMONY— 

See  Divorce. 

ALLEYS— 

See  Municipal  Corporations. 

AMENDMENT— 

To  transcripts,  liberality  shown  In  making,  see  Appeal,  24;  Castle 
V.  Clark,  192,  195  (3). 

To  complaint,  afCecting  statute  of  limitations,  see  Master  and 
Servant,  35;  Raley  v.  Evansmlle  Gas,  etc,  Co.,  649,  655  (4),  657 
(4). 

Of  complaint,  how  affected  by  statute  of  limitations,  see  Pleading, 
15,  16;   Raley  v.  Evansville  Gas,  etc.,  Co,,  649. 

animals- 
Sob  Bailment  ;  Negligence  ;  Railroads. 

ANOTHEB  ACTION  PENDINGK— 

See  Abatement. 

ANSWEBp- 

See  Pleading. 
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APPEAL. 


I.    Appellatb  Jurisdiction.  1, 2. 
II.    Decisions  Reviewable,  3-5. 

III.  Rkiht  of  Review,  6. 

IV.  Presentation  of  Gbounds  for 

Review,  7-10. 

V.    Parties,  11. 

VI.    REgn SITES  for   Transfer  of 
Cause.  12. 

VII.    Record  and  Proceedings  not 
IN  Record,  13-24. 

VIII.   Assignments  of  Ebbobs,  26, 26. 

IX.   Briefs,  27-36. 

X.   Dismissal,  87. 

See  New  Tbial  ;  Pleading  ;  Trial. 


XL 
XIL 


XIIL 


Reheabng.  38. 

Review, 
(a)  Presumptions,  39, 40. 
tb)  Weight  of  Evidence,  II- 

6L 
(c)  Harmlbss  Error.  62-68. 
id)  Waiver  of  Erbor,  59. 

Detbbminatiom    and    Disposi- 
tion OF  Case, 

(a)  Affirmance,  00-63. 

(b)  Rbversal,  64. 

(c)  Rendition  and  Form  of 
Judombnt.  65. 

(d)  MA2n>ATE,  06-68. 


I.    Appellate  Jurisdiction. 

Froul  alley  assessment  must  be  taken  within  twenty  days,  see  Mu- 
nicipal CoHPOKATioNS,  18;  CUu  of  Logannpori  v.  Wehntcr,  499, 
oOl  (2). 

1.  Transfer  to  Appellate  Court. — Presumptions. — Where  the  Su- 
preme Court  transters  an  appeal  to  the  Appellate  (Jourt,  it  may 
be  presumed  tliat  such  appeal  should  have  been  taken  to  the  Aiv 
l>ellnte  Court  in  the  first  instance.    Wirrick  v.  Boyles,  608,  GU9  <1). 

2.  Juriftdiction, — Raising  Question  of. — ^The  Appellate  Court  can 
determine  its  jurisdiction  over  the  subject-matter  of  an  api)eal, 
though  the  question  is  not  raised  by  the  i>arties. 

City  of  Crawfordsvillv  v.  Broum,  592, 594  (3). 


II.    Decisions  Reviewable. 

As  to  finality  of  judgments,  see  Judombnt. 

3.  special  Proceedings. — iStreet  Assessmettts, — No  appeal  lies  from 
a  street  nsHessment.  unless  the  statute  expressly  authorizes  it. 

City  of  CrawfordsrHlle  v.  Broton,  592,  i393,  (1). 

4.  Fifrcet  Assessments. — Statutes. — Under  S8716  Burns  190S.  Acts 
IfK),"),  p.  219,  §111,  providing  that  the  report  of  the  appraisers 
siiall  be  final  and  conclusive,  no  ap|)eal  lies  from  a  judgment  of 
the  circuit  court  fixing  the  street  assessment  in  accord  with  the 
report  of  the  appraisers  appointed  by  the  court  to  make  a  reas- 
sessment. City  of  CrawfordsviUe  v.  Brown,  592. 594  (2). 

Final  Judgment. — Denial  of  Right  to  File  Intervening  Petition. 
—Corporations. — Si tock holders. — A  judgment  denying  to  stock- 
holders in  a  corporation  the  right  to  Intervene  in  a  suit  for  the 
appointment  of  a  receiver,  and  refusing  them  permission  to  file 
an  answer  or  cross-complaint  in  the  suit.  Is  final  and  apiiealable. 

Thayer  v.  Kinder^  111,  113  (2). 


5. 


III.    Right  op  Review. 

C.  From  Boards  of  Commissioners. — '^Aggrieved*'  Persons. — Tax- 
payers.— ^A  resident,  citizen,  and  taxpayer  of  a  county  is  entitle<I 
to  appeal  as  an  "aggrieved"  person,  under  §6021  Burns  1908,  §5ii2 
U.  S.  1881,  giving  such  person  a  right  of  appeal  from  an  allowance 
by  the  board  of  conimissioners.  Workman  v.  Bent,  75. 
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APPEAL — Continued. 

IV.    Presentation  of  Gbounds  fou  Review. 

Against  judgment  for  alimony  payable  in  instalments,  must  be  based 
on  motion  to  modify  judgment,  f§ee  Divorce,  i;  Boggs  v.  Boggn, 
;51>7,  4(K)  (5). 

Theory  of  complaint  (?annot  be  eUanfced  on,  see  Pleading,  8;  Indi- 
ana, etc..  Oil  Co.  V.  Stewart,  554,  556  (1). 

Ol>Jt\tions  to  the  admission  of  evidence  cannot  be  changed  on  ap- 
pt^jU,  see  Trial,  1;  PittHhurgh,  etc.,  R,  Co.  v.  Rogers,  230,  240 
(17). 

7.  Record. — Complaint,-^Paragraphs, — f^a^t^re  to  Preuent. — Rul- 
ings upon  the  first  paragraph  of  ii  complaint  will  not  be  reviewed, 
on  a])peal,  whei^  the  transcript  fails  to  show  the  filing  thereof, 
and  whore  such  iwinigraph  cannot  be  separated  from  the  seccmd. 

CaHile  V.  ClarK\  102, 193  (1). 

>^.  Erroneous  Adtnission  of  Evidence. — Xeiv  Trial. — The  erroneous 
admission  of  evidence,  wlvere  not  made  a  ground  for  a  new  trial, 
is  not  available  on  ai>peal. 

\ew  Long  Distance  Tel  Co.  v.  White,  382,  386  (2) 

[).  \ew  Trial. — Eridence  Not  in  Record. — Where  the  record  on 
jujpeal  does  not  c<mtain  the  evidence,  a  specification  in  the  mo- 
tion for  a  new  trial  that  the  evidence  does  not  sustain  the  special 
tiiidiiigs,  cannot  i)e  considered.      i?o6erfv  v. /)/mmc<*,  566, 569  (2). 

10.  Omisfiion  of  r>ridence  from  BilU  of  Exceptions. — New  Trial. — 
An  assignment  that  the  court  erred  in  overruling  api>ellant*8  mo- 
lion  for  a  new  trial  cannot  be  considered,  where  the  questions  de- 
I)end  upon  the  evidence,  and  some  of  the  evidence  pertaining  there- 
to is  affirmatively  shown  by  the  bill  of  exceptions  to  be  omitted. 

McOary  y.  Ycagtr,  686. 

V.    Pabties. 

11.  Record. — Where  the  record  is  uncertain  and  the  verdict  and 
judgment  were  against  one  defendant  alone,  another  defendant 
who  was  made  a  party  to  the  case  at  his  own  request,  will  not 
be  considered  as  a  party  to  the  appeal. 

HoUz  ^  Gaidry,  415, 418  (2) . 

VI.    Requisites  for  Transfer  of  Cause. 

12.  Time  for  Taking. — ^An  appeal  may  be  taken  at  any  time  within 
one  year  from  the  rendition  of  the  judgment  appealed  from ;  and 
an  appeal  is  taken  at  the  time  of  the  filing  of  the  transcript  with 
the  Clerk  of  the  Supreme  Court       Ragle  v.  Dedman,  693, 695  (1). 

VII.    Record  and  Proceedings  Not  in  Record. 

13.  Instructions.  —  Questioning.  —  Where  the  transcript  merely 
shows  the  filing  of  certain  Instructions,  their  signature  by  the 
judge  and  by  the  appellant,  but  falls  to  show  that  such  Instruc- 
tions were  given  at  the  trial,  no  reversible  error  is  shown. 

Castle  y.  Clark,  192, 194  (2). 

14.  Instructions. — How  Made  Part  of  Record. — Where  the  word 
"given,"  or  the  word  "refused,"  was  written  before  each  of  the 
instructions  set  out  in  the  transcript,  such  instructions  cannot 
be  considered  a  part  of  the  record,  the  statute  (§561  Burns  1908, 
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Acts  1SK>7,  p.  <i52)  requiring  a  memorandum  showlnpr  which  In- 
st ru<t  Ions  were  given  and  which  refused,  aii^KHl  by  the  judge  at 
tlio  close  of  the  instructions. 

Fowler  V.  FoH  Wayne,  etc,  Traction  Co.,  441. 444  (4) . 

IT).  Making  Instructions  Part  of  Record. — Statutes.— Vuder  85«1 
Burns  1908,  Acts  1JK)7,  p.  (552,  providing  that  the  court  shall  in- 
dicate by  a  signed  memorandum  which  of  the  instructions  were 
given,  and  which  were  refused,  instructions  not  so  designated 
cannot  be  considered  a  part  of  the  record. 

Wiseman  v.  Oouldsbcrry,  677, 678  ( 1 ) . 

16.  Making  Instructions  Part  of  Record. — Statutes. — Under  §561 
Burns  1908,  Acts  1907,  p.  652,  §1,  instructions  given  by  the  judge 
on  his  own  motion  and  not  signed  by  him,  are  not  a  part  of  the 
record  on  appeal.  Bottorffv.  Bottorff,Gd2  (2). 

17.  Instructions. — How  Made  Part  of  Record. — Statutes, — Instruc- 
tions can  be  made  a  part  of  the  record  by  statute  (§561  Bums 
1908,  Acts  1907,  p.  652)  only  by  fulfilling  the  statutory  require- 
ments. Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 48  (8). 

18.  Instructions. — Making  Part  of  Record  under  Statute. — Require- 
ments.—Vnder  §501  Burns  1908,  Acts  1907,  p.  652,  instructions,  to 
be  a  part  of  the  record,  must  be  signed  by  the  party,  or  his  at- 
torney, and  a  memorandum  made  and  signed  by  the  Judge  show- 
ing those  given  and  th*)se  refused,  proper  exceptions  taken,  and 
an  order-book  entry  made  of  the  filing  thereof. 

Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 49  (9). 

19.  Instructions. — Questioning. — Questions  on  Instructions  camiot 
be  raised  on  appeal,  unless  such  instructions  are  brought  into  the 
record. 

Indianapolis,  etc.  Transit  Co.  v.  Walsh,  42, 49  (10),  50  (10). 

20.  Instructions. — Instructions  properly  signed  by  the  judge  and 
filed  constitute  a  part  of  the  record. 

Indianapolis,  etc,  Transit  Co.  v.  Walsh,  42, 50  (11). 

21.  Special  Findings. — Conclusions  of  Late. — How  Made  Pari  of 
Record. — Special  findings  and  conclusions  of  law  which  were  not 
signed  by  the  judge,  and  which  are  not  shown  by  an  order-book 
entry  to  have  been  filed,  constitute  no  part  of  the  recorcL 

Cole  Carriage  Co.  v.  Hornheck,  01, 62  (1). 

22.  Special  Findings. — Signing  Nunc  pro  Tunc. — ^An  order  of  the 
trial  judge,  made  upon  a  motion  setting  out  the  alleged  siiecial 
findings  and  praying  for  a  feigning  thereof  nunc  pro  tunc  by  the 
Judge,  that  "the  judge  does  now  sign  said  special  findings,"  with- 
out setting  out  such  special  findings,  does  not  properly  identify 
such  special  findings.         Cole  Carriage  Co.  v.  Hornheck.  61,  (53  (2). 

23.  Special  Findings.-^Making  Part  of  Record. — Trial. — Special 
findings  may  be  made  a  part  of  the  record  by  the  Judge's  signature 
thereto,  by  a  bill  of  exceptions,  or  by  an  grder  of  the  court. 

Cole  Carriage  Co.  v.  Hornheck,  61,  (>4  (3). 

24.  Defective  Record. — Amendments. — Certiorari. — The  Appellate 
Court  is  exceedingly  liberal  in  permitting  amendments  to  trans- 
cripts on  appeal.  Castlev.  Clark,  192,  lOij  (^). 

VIII.      ASBTONMENTS  OF  ErROBS. 

25.  Separate. — Joint  Exceptions. — Separate  assignments  of  errors 
on  the  overruling  of  a  separate  demurrer  to  the  two  paragraphs 
of  complaint,  are  proper,  though  the  exception  taken  was  Joint. 

City  of  Tipton  v.  Freeman,  76,  78  (1). 
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26.  Joint  Complaint. — A  joint  assignment,  on  appeal,  that  the  plain- 
tiff's complaint  Is  insufficient  should  be  overruled,  where  the 
complaint  is  sufficient  as  to  any  of  the  defendants. 

Vancleef  v.  Brittot^  388. 388  <1). 

IX.    Bbiefs. 

27.  Waiver. — Points  not  discussed  are  waived. 

Campbell  v.  Brackctt,  293,  294  ( 1 ). 
Farmers,  etc..  Ins,  Co.  v.  Hill,  605, 607  (1). 
Indianapolis,  etc..  Traction  Co.  v.  .Veif  6y,  540, 543  (3). 
Ramagc  v.  Wilson,  599, 603  ( 1 ) . 

28.  Sufficiency. — X  brief,  though  imperfect  presenting  the  points 
to  be  decided,  is  sufficient.      Ellison  y.  Branstrator,  207,314  (11). 

29.  Rules. — Waiver. — ^Tlre  Appellate  Court  may,  in  its  discretion, 
refuse  to  consider  alleged  errors  not  properly  presented  in  the 
api>el]ant's  brief.        Haley  \\  EvansviUe  Oas,  etc.,  Co,,  649, 657  (7). 

30.  Failure  to  Comply  With  Rules. — Waiver. — The  question  of  the 
failure  of  appellant  to  comply  with  the  rules  of  the  Appellate 
Court  in  presenting  question:;)  in  his  brief,  must  be  presented  at 
the  earliest  opportunity;  and  the  filing  of  a  brief  on  the  merits 
constitutes  a  waiver  of  the  defect. 

Ralcy  V.  EvansviUe  Gas,  etc.,  Co.,  649, 656  (6) . 

31.  Presentino  Record. — Waiver. — Where  appellant  questions  the 
answer,  he  should  set  it  out  in  his  brief,  but  the  appellee's  failure 
to  call  attention  thereto  ^constitutes  a  waiver,  on  its  part  of  the 
defect  Haley  v.  EvansviUe  Gas,  etc.,  Co.,  649, 655  (5) . 

32.  Failure  to  Set  Out  /?crorrf.—Tratrer.— Appellant's  failure  to 
set  out  in  words,  or  substance,  the  questioned  demurrer,  consti- 
tutes a  waiver  of  any  questions  thereon. 

Wirrick  v.  Boyle s,  698,  700  (2). 

33.  Presentation  of  Questions. — Change  of  Venue. — Where  the  re- 
cord shows  that  a  motion  for  a  change  of  venue  was  both  sus- 
tained and  overruled,  and  the  party's  brief  does  not  conform  to 
the  rules  in  presenting  the  question  discussed,  the  Court  may  dis- 
regard such  questi(^n. 

Small  v.  Indianapolis  Mortar,  etc.,  Co.,  160, 162  (3). 

34.  Want  of  Evidence. — Appellant's  failure  to  set  out  or  narrate 
the  evidence  in  his  brief  makes  it  discretionary  with  the  Court,  on 
appeal,  to  consider  the  evidence. 

Jennings  v.  Shertz,  120, 131  ( 10) . 

35.  Setting  Out  Excluded  Evidence. — Whether  the  exclusion  of  cer- 
tain evidence  at  the  trial  was  prejudicial  caimot  be  determined, 
where  tlie  excluded  evidence  is  not  set  out  in  apiiellant's  brief. 

Indianapolis,  etc.,  R.  Co.  v.  Shea,  608,  611  (3). 

36.  Waiver. — Instructions. — Instructions  not  set  out  In  appellant's 
brief  will  not  be  considered.  Pethtel\.  Pethtel,QM,Q12  (11). 

X.    Dismissal. 

37.  yo  Question  Presented. — Where  no  question  Is  presente<l  by  an 
appeal,  it  will  be  dismissed. 

Cole  Carriage  Co.  v,  Uonibcck,  61, 64  (4). 
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XI.    Rehearing. 

:>S.  QiiVfdions  Presentable. — QuestioDS  n«t  presented  in  the  ori^nal 
brief  cannot  be  entertained  on  a  petition  for  rehear iuf?. 

PitUhurgh,  etc.y  R.  Co.  v.  Toicn  of  Reminyion,  5(51,  505  i4). 
Raley  v.  Evansville  Gas,  etc.,  Co.,  649, 657  (8). 

XII.    Review. 

(A)  Presumptions. 

39.  Error. — The  presumption,  on  appeal,  is  that  the  trial  court 
committed  no  error.  Caatlew  Clark,  192,196  (4). 

40.  Ahftrnce  of  Evidence. — Instructions. — In  the  absence  of  the  evi- 
dence, the  presumption,  on  api^eal,  is  that  instructions  refused 
were  not  applicable  thereto. 

Cleveland,  etc,  R.  Co.  v.  Harvey.  153, 157  (6). 

(B)  Weight  or  Evidence. 

In  an  ftpi)eal  from  a  directed  verdict  for  defendant,  sufficiency  of 
complaint,  not  considered,  see  Pleading,  23;  Beaning  v.  Houih 
Bend  Electric  Co.,  261,  206  (1),  267  (1). 

N'erdlct  sustained  by  some  evidence  that  railroad  company*8  agent 
had  authority  to  employ  physician,  will  not  be  set  aside,  see 
Railroads.  19;  Southern  R.  Co.  v.  Hazelwood,  478,  483  (3). 

Directed  verdict  for  two  joint  defendants  in  an  action  for  negll- 
gience  will  be  reversed,  where  there  is  evidence  tending  to  sufh 
r)ort  a  Judgment  for  either,  see  Trial,  4 ;  Beanifig  v.  Soutfi  Bend 
Elect rU'  Co..  261,  268  (4). 

Directed  verdict  improper,  where  there  is  some  evidence  supiwrt- 
inj:  verdict  for  appellant,  see  Trial,  5 ;   Saylor  v.  Ohendorf.  43«. 

438  (1). 

41.  Weighing  Evidence. — ^The  Appellate  Court  cannot  weigh  con- 
flic^ng  e violence. 

Boyce  v.  Holloicay,  535,  539  (4) . 

Doering  v.  Dnrenport,  465. 466  (1 ) . 

Klein  v.  \inde,  672, 673  (2). 

Wineman  v.  Gtmldsherry.  677,  678  (2),  679  (2). 

42.  Affirmance. — Evidence. — A  decisl<m  supi)orted  uikhi  each  es- 
Hential  fact  by  some  evidence  will  be  affirmed  on  appeal. 

City  of  Tipton  v.  Freeman,  70.  79  (.5). 
Doering  v.  Davenpoji.  465,  467  (2). 
Klein  v.  Mnde,  672,  074  (3). 
Poetkerv.  Tindfe,  455. 450  (1). 

43.  Weighing  Evidence. — On  appeal  the  evidence  most  favorable  to 
appellee,  though  contradicted,  will  be  considered  as  true. 

Biggn  v.  Schf/ol  City  of  Mount  Vernon,  572, 574  (1). 

y/i7/v.  /////.  99. 101  (8). 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 12  (13). 

44.  Want  of  Ei'idence.- -V^'here  there  Is  a  total  want  of  evidence 
to  Rupi>ort  a  material  allegation  of  the  plaintifTs  complaint,  a 
judgment  in  his  favor  will  be  reversed. 

Cleveland,  etc..  R.  Co.  v.  Moore,  5S.  61  (7). 

45.  Weighing  Evidence. — Accovnin. — ^Tlie  Appellate  Court  cannot 
weigh  conflicting  e\idence  in  an  action  on  an  account. 

Castle  V.  Clark,  192, 196  (6). 

46.  Weighing  Evidence.  —  Breach  of  Contract.  —  Rescission.— 
Agency.— Rati fieut ion. — Wliere   a    manufacturer   of  buggies  con- 
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tracteti  to  sell  aud  deliver  to  retailers  a  certain  number  of  bug- 
gies, retaining  the  right  to  take  possession  of  such  buj^^ics  if  sui'h 
uijuiufacturer  felt  insecure,  and  the  buggies  were  shipped  and  tlu» 
evidonce  was  conflicting  as  to  the  manufacturer's  retention  of 
Mr*  goods,  his  sales  agent  later  taking  possession  of  such  goods, 
aud  tlK-  mauufaciurer  ever  afterwards  holding  such  possession 
and  not  offering  to  return  or  deliver  such  buggies  to  sucli  retail- 
era,  a  verdict  for  such  retailers,  in  an  action  for.  breach  of  con- 
tract, will  be  upheld  on  api)eal.      Cole  Carriage  Co.  v.  Haekcr,  3<>s. 

47.  Wciyhinff  Evidence. — Contracts, — Bonds. — In  an  action  against 
a  city  contractor  and  the  sureties  on  his  bond,  evidence  tliat  the 
plaintiff  performed  services  for  such  contractor  and  also  certain 
extra  work,  for  which  he  had  not  been  paid,  is  suflicient,  on  ai)- 
peal.  to  support  a  verdict  and  judgment  against  such  contractor, 
though  the  bond  itself  was  not  introduced  in  evidence. 

Wilson  v.  Record.  371,  374  (2)  • 

48.  Weighing  Evidence. — Contracts, — Core  DriUing. — Where  the 
defendant  company  hired  the  plaintiff  to  do  certain  core  drilling 
at  certain  prices,  and  there  was  some  evidence  that,  under  de- 
fendant's direction,  and  without  defendant's  objection,  he  per- 
formed the  work,  defendant  cannot  escape  payment  therefor  on 
the  ground  that  the  method  of  doing  the  work  was  somewhat 
changed.  A.  J.  Yaicger  Co.  v.  Buttz,  650. 

40.  Wcitfhing  Evidence. — Parties. — Examination  of.  Before  Trial. — 
A  judgment  for  defendant  will  not  be  disturbed  on  appeal  because 
his  evidence  at  the  trial  was  inconsistent  with  his  testimony  on 
his  examination  before  trial.  Boo«  v. /Sicr/mMwrf,  284,285  (3). 

no.  Weighing  Evidence. — Fraudulent  Convenances. — Insolvency. — 
The  Appellate  Court  will  not  weigh  conflicting  evidence  as  to 
whether  a  defendant  ^  as  solvent  at  the  time  of  his  alleged  fraud- 
ulent conveyance  of  his  proi)ert3'.  Pahde  v.  Pate,  14(3. 

51.  Weighing  Evidence. — Breach  of  Warrant!/. — Waiver. — Vendor 
and  Purchaser. — Whether  a  purchaser  waived  his  right  of  action 
against  his  vendor  for  a  breach  of  warranty  by  assisting  such 
vendor  to  l)ecome  guardian  of  his  children  and,  through  such 
guardian,  receiving  an  ineffective  conveyance  of  their  shares,  is 
a  question  for  the  trial  court,  whose  judgment  upon  the  weight 
of  the  evidence  is  cimclusive  on  appeal. 

Vnderwood  v.  Deckard,  0(>i. 
(C)     II  ASM  LESS  Ebrob. 

Overruling  motion  to  separate  eaufes,  not  reversible,  see  Pleading, 
22;   Pittsburgh,  etc.,  R.  Co.,  v.  Wood,  1,  9  (0). 

Imperfect  instructions,  where  not  misleading,  not  reversible,  see 
Tkiai^  17. 

52.  Affirmance. — Right  Result. — A  judgment  which  Is  riglit  upon 
the  evidence,  will  be  affirmed. 

Hmail  v.  Indianapolis  Mortar,  etc.,  Co.,  100, 102  (2). 
Vandalia  R.  Co.  v.  Muhn,  703,  704  (3). 

53.  Defective  Pleadings. — Evidence  Not  in  Record. — Right  Result. 
— Where  the  pleadings  alone  are  in  the  re<ord,  the  Appellate 
Court  is  unable  to  tell  whether  a  correct  result  was  reached. 

Wulschncr-mcwart  Music  Co.  v.  Helft,  428,  420  (3). 

Vol.  45—46 
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54.  Admission  of  Evidence, — ^Tlie  admission  of  evidence  designed 
to  sliow  tiie  line  of  defendaut^s  railroad,  wliicli  does  not  preju- 
dice defendant's  rights,  is  harmless. 

VandaliaR.  Co,  v.  Miller,  366, 369  (3). 

55.  Exclusion  of  Evidence. — Directing  Verdict. — Where  upon  the 
undisputed  facts  the  plaintiffs  are  not  entitled  to  recover,  alleged 
errors  in  excluding  evidence  and  in  directing  a  verdict  for  de- 
fendant will  be  considered  harmless. 

Finley  v.  City  of  KendallviUc,  430. 434  (2). 

5C.  Demurrer  to  Evidence. — Rulings  on  Sufficiency  of  Ansiccr. — 
Briefs. — Waiver. — Where  defendant  demurred  to  the  evidence,  al- 
leged errors  In  overruling  plaintiff's  demurrer  to  paragraphs  of 
answer  will  be  considered  harmless ;  and  such  alleged  errors  are 
waived  by  a  failure  to  discuss  them. 

Plaskett  V.  Benton-Warren,  etc.,  8oc,,  35S,  360  (2). 

57.  Instructions. — Exceptions. — ^>Vhere  no  exception  is  taken  to  the 
giving  of  an  instruction,  no  question  thereon  can  be  raised  on 
appeal.  Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 48  (6). 

5S.  Erroneous  Instructions. — Curing  by  InterrogatoHes. — Errone- 
ous instructions  given  may  be  .shown  to  be  harmless  by  the  an- 
swers to  the  interrogatories  to  the  jury.      Ilill  v.  Hilly  99, 101  (4). 

(D)     Waiver  of  Erbob. 

59.  Errors  Relied  Upon. — Waiver. — Where  appellant  relies  upon 
errors  in  the  complaint  for  a  reversal,  an  alleged  error  In  the 
overruling  of  the  motion  for  a  now  trial  may  be  regarded  as 
waived.  City  of  Cannelton  v.  Bush,  a38,  (V42  (6). 

XIII.    Determination  and  Disposition  of  Case. 

(A)  Ab'firmance. 

60.  Trrhnienlitics. — A  Just  judgment  will  not  be  reverse*!  on  techni- 
calities. Jennings  v.  Sherts,  120. 132  ( 1 1 ) . 

01.  Fair  Trial. — ^Where  appellant  has  been  given  a  fair  trial  and 
no  prejudicial  error  was  committed,  tlie  Judgment  will  not  be 
reversed.  Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  249  (28). 

(»2.  Kridence  Not  in  Record. — Where  the  only  question  raised  on 
the  judgment  appealed  from  requires  a  consideration  of  the  evi- 
dence, and  the  evidence  is  not  in  the  record,  the  Judgment  will  be 
afllrnied.  Peters  v.  Peters,  644. 

63.  Penalty. — The  Appellate  Court  may,  on  affirming  a  Judgment 
impose  a  penalty.  Vandalia  R.  Co.  v.  Muhn,  703,  704  (4). 

Vandalia  R.  Co.  v.  Blum,  697, 698  (2). 
Spencer  v.  Smith.  17, 20  (4). 
Wilson  V.  Record,  372, 374  (3) . 

(B)  Reversal. 

64.  Improper  Evidence. — Special  Findings. — Where  the  special  find- 
ings show  that  the  judgment  api>ealed  from  rests  upon  incomi^*- 
tent  evidence,  the  judgment  will  be  reversed. 

Buffalo,  etc..  Quarries  Co.  v.  Davis,  116, 120  (4). 

(D     Ri:M)iTio>r  anp  Form  of  Ji'domknt. 
Remit tittir  of  excessive  amount  may  be  ordered  on,  see  Interest; 
Dodge  v.  Lake  Shore,  etc,  R.  Co.,  281.  283  (6) 
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60.  Death, — Affirmance. — Where  the  appellee  died,  after  appeal 
takfii.  ;i  jiulj;iutfiit  of  nttinnaii<-e  will  be  considered  as  mad(*  on 
tho  <la(o  i.t'  sultuiissiou  of  the  cause. 

Holtz  V.  Gaidry,  415,  419  (3) . 
Rck'herti  v.  Dammcier,  208, 211  (5). 

(D)       3.IANDATE. 

JiHlmneiit  inny  be  ordered  for  plaintiff  on  reversal,  see  Trespass,  2; 
liuyir  V.  Indianapolis,  etc..  Traction  Co.,  683,  (587  (3). 

(iti.  When  Judgment  Ordered. — The  Appellate  CJourt  will  order  a 
final  judgment  where  justice  requires  it. 

Neve  Long  Distance  Tel.  Co.,  v.  White,  382, 387  (4) . 

G7.  Reversal. — Parties. — ^The  Appellate  Court,  where  Justice  re- 
quires, may  reverse  a  judgment  as  to  all  parties,  though  some  are 
not  requesting  such  reversal.  Toddy,  Mills, 471, 474  (2). 

C8.  Demurrer  to  Evidence. — Ordering  New  Trial. — Discretion. — 
Where  defendant's  demurrer  to  the  evidence  was  sustained  and 
the  plaintiff  appeals,  the  Appellate  Court's  order  should  be  for 
tlie  overruling  of  such  demurrer,  if  the  facts  warrant,  and  not 
for  a  new  trial. 

Plaskett  V.  Benton-Warren,  etc.,  8oc.,  358, 365  (6). 

APPELLATE  COUBTS— 
See  Courts. 

ASSAULT  AND  BATTEBY— 

1.  Damages. — Self -Defense. — Instructions.  —  An  instruction  that 
.self-defense  cannot  be  carried  further  than  the  necessity  of  the 
case  demands,  that  "a  person  exercising  such  right  may  safely 
act  uiK)n  appearances,"  and  that  "the  danger  must  be  judged  from 
his  standpoint  If  he  entertained  an  honest  belief  in  its  existence," 
Is  not  prejudicial  to  defendant. 

Reichers  v.  Dammeier,  208, 210  (3). 

2.  Excessive  Force. — Instructions. — ^An  instruction  that  in  repel- 
ling an  assault  the  defendant  had  no  right  to  use  excessive  force, 
and  if  he  did,  he  would  be  liable  for  such  excess,  is  not  erroneous. 

Reichers  v.  Dammeier,  208,  210  (4) . 

ASSIGNMENTS  OP  EBBOBS— 

See  Appeal,  25,  26. 

ASSOCIATIONS— 

For  mutual  insurance,  see  Insprance. 

ASSUMPTION  OP  BISK— 

See  Master  and  Servant. 

ATTOBNEY  AND  CLIENT— 

Contract  between  attorney  and  guardian,  see  Guardian  and  Ward, 
2-4 ;  Hudspeth  v.  Kitchen,  524. 

1.  Collections. — Liability. — An  attorney  is  liable  to  his  client  upon 
demand  for  money  collected  for  such  client. 

Spencer  \,  Smith,  17,  19  (1). 
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2.  ColU'vti(ms. — Xodcc. — It  is  the  duty  of  an  attorney,  within  a 
roasoimhle  time  after  collecting  money  for  a  client,  to  notify  8uch 
cllenc  of  such  fact.  Spencer  v.  Smith,  17. 19  (2). 

3.  ColliTtions. — Recovery  of  Fees, — Instructions. — In  an  action  by 
a  client  against  her  attorneys,  for  the  recovery  of  money  col- 
k'otcd  hy  them  for  her,  an  Instruction  that  the  jury  should  ascer- 
tain tlie  amount  collected  and  deduct  therefrom  a  reasonable  sum 
for  attorneys'  fees,  and  return  a  verdict  for  the  remainder  with 
interest,  properly  protects  the  interests  of  the  attorneys. 

Spencer  v.  Smith,  17, 20  (3). 

4.  Fees. — \eoU(;»nce. — Counterclaim. — In  an  action  for  attorneys' 
fees,  a  counterclaim  for  neglij?ence  in  the  conduct  of  the  litiga- 
tion may  be  pleaded  by  the  client.        Rookerw  Bruce,  5X,oS  (2). 

BAILMENT— 

Liability  of  master  for  servant's  injury  of  a  hired  horse,  see  Master 
AND  Servant,  <>4;   licxroth  v.  Holloicay,  30,  41  (5). 

1.  Words  and  Phrases. — '*\ec€ssary.'' — ^The  word  •*nece88ary"  may 
import  iudispensal>ly  requisite,  needful,  aripropriate,  reasonable 
for  the  purpose,  convenient,  useful,  suitable,  or  inevitable,  but  Its 
true  meaning  must  be  determined  from  the  circumstances  in  which 
it  is  used.  Rexroth  v.  Holloway,  36,  37  (1). 

2.  M'ords  and  Phrases. — "Reasonable.'" — The  word  "reasonable"  im- 
ports appr()priatc\  necessary,  ordinary,  or  usual  under  the  circum- 
stan(t»s,  and  always  implies  the  exerci.'^e  of  good  faifh  and  a 
sonud  discretion.  Rexroth  y.  J{olloicay,'SQf3S  (2). 

BANKRUPTCY— 

Trustee  in,  cannot  recover  value  of  husband's  Ijibor  expended  on 
wife's  separate  estate,  see  Fraud,  6;  Wmem  v.  Raberin  221,  22ii 
(4). 

Jurisdiction. — The  fe^ral  courts  have  exclusive  jurisdiction  of  pro- 
ctediufjs  in  bankruiitcy.      Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1^  0  (5). 

BANKS  AND  BANKINGS- 

Certificate  of  deposit  given  by  the  owner  to  a  person,  to  be  de- 
livered, at  owner's  death,  to  beneficiary,  constitutes  a  trust  fund 
in  favor  of  beneficiary,  sec  TRUSife,  1 ;  Traylor  v.  Hollis,  680,  682 

(1). 

BASTAKDY- 

Limitation  of  action  against  trustee  of  bastard  child's  money  runs 
only  after  a  repudiation  of  trust,  see  Trusts,  3;  Leicis  v.  Her- 
shcy,  104,  108  (5). 

1.  Title  to  Money  Recovered. — Parent  and  Child. — The  money  re- 
covered in  a  bastardy  proceeding  l)eIongs  to  the  child  and  must 
be  used  for  its  benefit  Leicis  v.  Hershey,  104.  IOC  (1). 

2.  Recovery  for. — T'se  of  Money. — Trusts. — Money  can  be  recovered 
In  a  bastardy  case  only  for  the  support  of  the  child,  and  tho 
mother  ordinarily  becomes  Its  trustee  for  the  use  of  the  child. 

Lewis  \.  Hershey,  104. 106  (2). 

3.  Recovery  for. — Trusts. — Notice. — One  wlio  knowingly  borrows 
money  r(H*<iveird  in  a  i)nstardy  case  thereby  bec-cmies  a  trustee  of 
such  money,  and  is  lia!)le  to  such  child. 

Lewis  Y.  Hershey.  104, 106  (3). 
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4.  Rvcocrry. — UightH  of  Child. — An  illoKitlmate  child,  by  its  next 
friend,  may  maintain  an  action  for  money  rwovered  for  its  benefit 
and  improperly  used.  Lcicitfy.  IIcrshci/.liH.lOl  (4). 

5.  Trufits. — Interest. — Parent  and  Child. — One  who  knowingly  bor- 
rows mr.ney  recovered  for,  and  beliniging  to,  a  bustard  child,  and 
who  commingles  such  money  with  his  own,  for  his  own  use.  Is 
liable  for  such  money  and  interest  thereon,  but  where  such  chihl 
was  a  member  of  the  borrower's  family,  interest  will  be  com- 
puted from  the  time  such  child  ceased  to  be  a  member  of  the 
family.  LetcU  v.  Hershey,  104, 109  ( 7 ) . 

BENEFICIABIE&— 

See  Insubance. 

BII.LS  AND  NOTES— 

Given  for  insurance  premium,  together  with  policy,  constitute  con- 
tract, see  Insirance,  1;  Equitable  Life  Assur.  Hoc,,  etd  v. 
Stough,  411,  414  (3). 

Surrender  of  policy  by  assured,  and  cancelation  of  premium  note, 
estop  the  beneficiary,  see  Insubance,  5;  Equitable  Life  Asaur. 
tioc,  etc.,  V.  Stot^h,  411,  415  (5). 

1.  Consideration. — Want  of. — Failure  of. — Burden  of  Proof. — An- 
swer.— Where  the  plea  to  a  complaint  upon  a  negotiable  note  is 
the  want,  or  failure,  of  consideration,  the  burden  of  showing  that 
the  indorsee  was  not  a  bona  fide  holder  is  upon  defendant. 

Hill  V.  Ward,  458, 4G0  ( 1 ) . 

2.  Defenses. — yotiec  of,  by  Indorsee. — Answer. — An  answer.  In  an 
action  by  a  second  indorsee  of  a  negotiable  note,  that  such  in- 
dorsee at  the  time  of  the  indorsement  had  notice  of  the  alleged 
defen«;€,  is  bad  for  failure  to  allege  that  the  first  indorsee  also 
had  notice  of  such  defense.  Hill  v.  Ward.  458,  4(30  (2) . 

^>.  Innoeent  Purchasers. — Subsequent  Indorsees. — All  subsequent  in- 
dorsees from  an  innocent  purchaser  of  a  negotiable  note  take  it 
free  from  all  defenses  not  available  against  such  innocent  pur- 
chaser. Hill  V.  Ward,  458, 4(52  ( r? ) . 

4.  Fraud. — IllegaHti/.—Burden  of  Proof, — Where  fraud  or  illegal- 
ity is  i)leaded  as  a  defense  to  an  action  by  an  indorsee  upon  a  ne- 
gotiable note,  the  burden  is  upon  such  indorsee  to  show  that  he 
is  a  bona  flde  purchaser.  fl^i/i  v.  Word,  458, 4G4  (4). 

5.  Consideration. —  Illegality. —  Performing  Medical  Services. — 
Want  of  Lieense. — A  note  given  in  payment  of  certain  medical 
treatment  to  be  rendered  by  the  payee  is  void,  where  such  payee 
was  not  licensed  to  practice  medicine,  such  practicing  without  a 
license  constituting  a  misdemeanor.         Hill  v.  Ward,  458, 464  (5). 

6.  yegotiability. — Requisite. — A  note  to  be  negotiable  under  the  law 
merchant,  must  bear  a  date,  and  contain  an  unconditional  promise 
to  pay  a  certain  sum  of  money  at  a  certain  time  and  place,  and 
any  uncertainty  in  any  such  requisites  destroys  such  negotiability. 

Gilpin  v.  People's  Bank,  52,  53  ( 1 ) . 

7.  Negotiability. — Designating  Consideration. — The  designation  of 
the  consideration  in  a  note  does  not  destroy  its  negotiability. 

Oilpin  V.  People's  Bank,  52,  55  (2) . 

8.  Negotiability. — Collateral  (Security. — Mention  of. — A  recital  in  a 
note  that  collateral  is  held  as  security  and  an  authorization  of 


726  INDEX. 


BILLS  AND  NOTES— Continued. 

tbe  application  of  the  proceeds  to  tlie  payment  of  the  note,  does 
not  destroy  the  negotiability'  of  the  note. 

Qilpin  V.  People's  Bank,  52, 55  (3). 

9.  Negotiahilitif. — Recitals, — Recitals  In  a  note  of  the  considera- 
tion tlun-efor,  that  the  title  to  the  goods  for  which  the  note  was 
j?iven  does  not  pass  until  pa^-ment  of  the  note,  and  that  in  default 
of  payment  the  payee  shall  sell  the  goods  and  apply  the  proceeds 
to  the  payment  of  the  note,  do  not  destroy  its  negotiability. 

Gilpin  V.  People's  Bank,  52, 56  (4) . 

10.  VcgoUahiUty. — Uncertainty  in  Amount. — ^A  note  containing  a 
I)rovIsIo!i  that  all  partial  payments  made  thereon,  until  final  pay- 
ment, shall  be  taken  and  considered  as  rental  for  the  property 
sold,  destroys  the  negotiability  of  such  note. 

Qilpin  V.  People's  Bank,  52, 56  (5). 

11.  Evidence. — Questions  for  Jury. — Whether  the  maker  of  a  note 
deposited  it  in  bank  to  cover  a  possible  overdraft  and  whether 
he  received  credit  therefor  as  a  deposit,  are  questions  for  the 
court  or  jury  trying  the  case.  Poetfccr  v.  TmdZe,  455, 456  (2). 

BILLS  OF  EXCEPTIONS— 

S^ee  Appeal. 

BILLS  OF  LADING^ 

See  Cabbiess. 

BILLS  OF  PARTICtTLABS— 

In  complaint  for  money  expended,  see  Work  and  Labob;  Wulsch- 
ner-Stcivart  Music  Co.  v.  Helft,  428  (1). 

BOABDS  OF  CO^fTMISSIONEBS— 

Appeals  from,  see  Appeal,  G. 

Duty  of,  as  to  gravel  roads,  see  Highways. 

BONDS— 

Cost  of  execution  of  guardian's  bond,  not  a  charge  upon  the  ward's 
estate,  see  Guardian  and  Ward,  3;  Hudspeth  v.  Kitchen,  524, 
529  (3). 

Bondsmen  not  liable  for  debts  contracteil  prior  to  execution  of,  see 
Si:RE'rY8HiP  AND  GUARANTY;  Bakcr  V.  American  Tool  Co.,  619, 
621  (3). 

BOtrNDABIES— 

Location. — Special  Findings. — Special  findings  that  a  purchaser 
"supposed  the  fence  was  on  the  line"  and  that  such  purchaser 
intended  to  claim  such  fence  adversely  to  the  adjoining  proprie- 
tor, do  not  show  that  such  fenoo  was  the  boundary  line. 

Mayer  v.  (7.  P.  Lesh  Paper  Co.,  250, 253  (3). 

BBIDGES— 

Cities  liable  for  negligence  in  maintaining,  see  Negligence,  12;  City 
of  Fort  Wayne  v.  Merriman,  280,  289  (3). 

BBIEFS— 

See  Appeal.  27-36. 
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Complaint  for  commissions,  see  Work  and  Labob;  Wulschner- 
Stetcart  Music  Co.  v.  Hclft.  428  (1). 

1.  Compensation. — Agency. — Sales. — A  brolver  who  has  property 
for  sale  or  exchange,  and  who  brings  the  owner  of  the  property 
and  the  purchaser  together,  an  exchange  or  sale  being  effected, 
is  entitled  to  his  commission.  87ielt07i\.  Lundin,  172, 17ii  (l). 

2.  Contracts. — Change  of. — Commission. — Wliere  an  owner  speci- 
tle<l.  to  his  broker,  certain  terms  oF  sale  for  his  property,  his  sul)- 
se<iuent  change  thereof  on  mailing  a  sale  to  the  purchaser  pro- 
<*ured  by  such  brolcer,  cannot  deprive  such  i)rolcor  of  his  com- 
mission. Shelton  v.  Lundin,  172, 17G  (2). 

3.  IHschargc. — Contracts. — Rescission. — Where  tlie  owner  of  prop- 
erty employed  a  broker  to  effect  a  sale  ot  property,  and  the  pur- 
cliaser  that  he  secured  entered  into  a  contract  of  purchase,  reserv- 
ing a  right  to  rescind,  and  lie  so  rescinded,  such  rescission  did  not 
discharge  the  broker,  nor  dei)rive  him  of  his  right  to  a  commis- 
sion, where  such  persons  three  days  later  effected  a  sale  on  sub- 
stantially the  same  terms.  Shelton  v.  Lundin,  172, 177  (4). 

BUBDEN  OF  FBOOF— 

See  Evidence. 

CANCELATION— 

Of  policy,  see  Insurance,  4;  Equitable  Life  Assur.  Soc,  etc.,  v. 
titough.  411,  415  (4). 

CABBIEBS. 


I.    Carriage  op  Goods, 

(a>  Bills  of  Lading.  1. 2. 

(b)  Transportation    and  Dk- 

LIVKRT,  3. 4. 

(c)  Delay  in  Transportation, 

6-7. 

(d)  CONNECTINQ  CARRIERS,  8. 


(e)  Charges  and  Liens,  9. 

(f )  Discrimination,  10-13. 

II.    Carriage  of  Passengers, 

(a)  PERFORMANrP.  OF  CONTRACT 

of  Transportation.  14-19. 
(b)  Personal  Injuries,  20-44. 


See  Damages;  Master  and  Servant;  Negligence;   Railroads. 

Shipper  whose  freight  Is  refused  trniiRportatlon  must  Dalnlmlze  dam- 
ages, and  his  expense  therein  is  charareable  to  carrier,  see  Dam- 
ages, 4;    Pittsburgh,  etc..  li.  Co.  v.  Wood,  1,  13  (17). 

Breach  of  contract  of,  jurisdiction  ordinarily  In  state  courts,  see 
Courts,  2;  Pittuhurgh,  etc.,  R.  Co.,  v.  Wood,  1,  7  (2). 

I.     Carri\ge  of  Goods. 
(A)     Bills  of  Lading. 

1.  Railroads. — Complaint. — Conclusions. — An  allegation  that  de- 
fendant railroad  company  held  itself  out  as  a  carrier  of  goods 
between  certain  points  is  ono  of  fact,  and  not  a  mere  conclusi<m. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 10  (8). 

2.  Railroads. — Issuance  of  BiUh  of  Lading.— Failure  to  Allege. — 
Complaint. — A  complaint  against  a  railroad  company  for  failure 
to  furnish  cars  for  the  shipment  of  grain  to  a  certain  point  Ix*- 
yond  its  own  lino,  is  not  bad  for  failing  to  allege  that  such  com- 
l)any  issued  bills  of  lading  to  i>oint«;  beyond  Its  own  line,  there 
being  an  allegation  that  the  company  held  Itself  out  as  a  carrier 
to  such   points.  Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 10  (0). 
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(B)  Transportation  and  Deliveby. 

3.  Railroads. — Failure  to  Provide  Cars. — Kinds  of. — Complaint, — 
A  complaint  alleging  that  defendant  railroad  company  was  a 
common  carrier  of  grain  between  certain  points,  that  the  plaiu- 
tiffB  tendered  8:rain  for  shipment  to  such  points  and  demanded 
**sui table  cars"  therefor,  and  that  defendant  refused  to  furnish 
them,  sufficiently  shows  the  kind  of  cars  demanded. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 10  (7). 

4.  Railroads. — Transporting  Freight, — Duty. — Complaint. — ^A  com- 
plaint alleging  that  defendant  railroad  company  held  itself  one 
as  a  common  carrier  of  grain  to  certain  points,  that  the  plain- 
tiff's demanded  cars  in  which  to  ship  grain  to  such  points,  and 
that  they  were  ready  and  willing  to  pay  the  charges,  shows  a 
duty  on  the  part  of  the  company  to  furnish  the  cars  desired. 

Pittsburgh,  etc.,  R,  Co.  v.  Wood,  1, 16  (24). 

(C)  Delay  in  Transportation. 

5.  Railroads. — Refusal  to  Transport  Freight. — Tender  of  Payment 
of  Charges, — Evidence  that  the  plaintiffs  were  ready,  willing  and 
able  to  pay  freight  charges  is  admissible  in  an  action  against  a 
railroad  company  for  failing  to  transport  goods. 

Pittsburgh,  etc.,  R.  Co.  t.  Wood,  1, 12  (15). 

6.  Railroads. — Refusal  to  Transport  Grain. — Damages, — Where  a 
railroad  company  refused  to  transport  the  plaintiffs'  grain  to 
Baltimore,  and  by  reason  thereof  they  were  compelled  to  trans- 
port such  grain  to  another  point  to  pre<*erve  it,  the  damage  con- 
sists in  the  difference  between  the  selling  price  received,  after 
making  allowance  for  the  difference  in  the  cost  of  transportation, 
and  the  selling  price  at  Baltimore  when  it  should  have  arrived 
there.  Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 13  ( 18). 

7.  Railroads. — Failure  to  Transport. — Instructions, — An  instruc- 
tion that  if  defendant  railroad  company  held  itself  out  to  trans- 
port goods  to  a  certain  point  it  would  be  liable  for  its  failure  to 
furnish  cars  to  ship  to  such  point,  is  not  erroneous. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 15  (23). 

(I))     Connecting  Carriers. 

8.  Railroads. — fihipmrnts  Beyond  Oxen  Lines, — Evidence. — EvI- 
douco  tliat  a  railroad  company  held  Itself  out  as  a  carrier  of 
freight  to  certain  points  sustains  a  judgment  against  it  for  re- 
fusing to  furnish  cars  to  use  for  shipment  thereto,  though  such 
company's  bills  of  lading,  to  the  plaintiffs'  knowledge,  limited  its 
liability  at  a  certain  internie<iiate  point. 

Pittsburgh,  etc.,  R,  Co.  v.  Wood,  1, 11  (12). 

(E)  Charges  and  Liens. 

9.  Railroads. — Freight, — Payment  of. — Complaint. — A  complaint  al- 
leging that  the  plaintiffs  tendered  their  grain  to  defendant  rail- 
road company  for  shipment  and  that  they  were  "willing,  ready 
and  al»le  to  pay"  the  freight  thereon,  is  sufficient,  since  the  quan- 
tity of  grain  to  Ik*  shipi)ed  depended  on  the  number  and  capacity 
of  the  cars  to  be  furnished. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 11  (10). 

(F)  Discrimination. 

10.  Railroads. —  Freight  Discriminations. —  Complaint. —  A  com- 
plaint alleging  that  defendant  railroad  company  "unlawfully,  ha- 
bitually and  wilfully  discriminated  against  plaintiffs  and  their 
stati(ais"  in  favor  of  other  cities,  sufficiently  alleges  discrimina- 
tion. Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 11  (11). 
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11.  IxoHroads. — IJrklcncc. — Evidence  that  shipixTs  M  junction 
[loints  wore  fnrnislicd  with  dt^sired  cars  and  that  tlie  plaint ilYs, 
at  intermediate  points,  were  furnished  none,  sliows  a  discrimina- 
tion. PitUburgh,  etc.,  R.  Co.  v.  Wood,  1, 12  (14),  17  ( 14). 

12.  Railroads. — Instructions. — Omissions. — i^uppiyinf/  hy  Others, — 
An  instruction  failing  to  state  that  if  it  was  impossible  for  de- 
fendant railroad  company  to  deliver  the  grain,  the  company  would 
not  Im?  liable,  is  not  misleading  wiiere  a  subsetpient  instruction 
expressly  told  such  jury  that  under  such  circumstances  the  com- 
pany would  not  be  liable. 

Pittsburgh,  etc..  R.  Co.  v.  Wood,  1. 14  (20). 

13.  Railroads. — Instructions. — An  instruction  that  discrimination 
by  railroad  companies,  as  to  shippers,  is  unlawful  only  when  the 
conditions  are  similar,  is  not  erroneous. 

Pittsburgh,  etc..  R.  Co.  v.  Wood,  1, 14  (21). 

II.     Carriage  of  Passengers. 

(A)  Performance  of  Contract  of  Transportation. 

14.  Passengers. — Care  in  Alighting. — A  passenger  is  required  to 
use  ordinary  care  in  alighting  from  tlie  car. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 138  (3). 

15.  Tort. — Contract. — Passengers. — A  carrier  that  fails  to  carry  its 
passengors  safely  is  liable  to  such  passengers  in  tort  or  on  con- 
tract, at  their  election.  Rookerv,  Bruce,  b7,5S  (1). 

16.  Passengers. — Railroads. — Care. — Railroad  companies  are  re- 
quired to  use  the  greatest  practicable  care  toward  their  passen- 
gers. Lake  Erie,  etc.,  R.  Co.  v.  Cotton,  5S0, 583  (2) . 

17.  Caje  Toward  Passengers. — Instructions. — An  instruction  that 
while  a  carrier  is  not  an  insurer  of  the  safety  of  its  passengers, 
neverthelcr^s,  it  is  bound  to  use  the  highest  practicable  care  in 
reference  thereto,  and  is  ll?d)lc  for  the  slightest  neglect,  is  correct. 

Tcrre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 138  (5) 

IS.  Passengers. — Into  urban  Railroads. — Stations. — Presumptions. 
— I*asscngcrs  have  the  right  to  assume  that  when  an  interurban 
car  stops  at  a  regular  passenger  station  they  may  safely  alight. 

Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 45  (2). 

19.  Railroads. — Lighting  Stations. — Question  for  Jury. — ^A  railroad 
company  which  sells  round-trii)  tickets  to  a  small  flag  station  is 
required  to  know  that  there  will  probably  be  passengers  there, 
and  is,  therefore,  required  to  light  its  platform  for  a  reasonable 
time  lK»fore  the  arrival  of  its  train,  the  reasonableness  of  such 
time  being  a  question  for  the  jury. 

Cleveland,  etc..  R.  Co.  v.  Harvey,  153. 156  (5). 

(B)  Personal  Injuries. 

20.  Passengers. — Accidental  Injuries. — A  carrier  is  not  liable  for 
purely  accidental  injuries  sustained  by  a  passenger. 

Indiana  Inion  Traction  Co.  v.  Ohne.  632,  636  (6). 

21.  Passengers. — Injuries. — Wet  Rails. — Interurban  railroads  are 
bound  to  anticir)ate.  and  take  precautions  to  avoid,  the  dangers 
due  to  wet  tracks  and  climatic  conditions. 

Indiana  Union  Traction  Co.  v.  Ohne,  aS2. 636  (7). 

22.  Discharge  of  Passengers. — Stations. — ^A  carrier  that  stops  its 
car  at  an  improper  stopping  place,  after  announcing  the  next 
stopping  place  as  tlie  i)laintiff's  destination,  is  under  the  same 
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duty  of  discharging  its  passengers  safely  as  though  such  place 
were  the  regular  station. 

Tene  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 138  (4). 

23.  Railroads. — Passctifiers. — Stepping  Upon  Platform  of  Coach. — 
Statiitcft. — A  passenger  on  a  railroad  train,  who  goes  upon  the 
platform  of  a  ear  at  the  invitation  of  the  brakeman.  preparatory 
to  alighting,  and  who  is  there  injured  because  of  the  company*?; 
negligence,  is  not  precluded  from  a  recovery  bj'  §5310  Burus  190S. 
§o92S  R.  S.  1881,  prohibiting  a  recovery,  where  the  passenger  went 
upon  the  platform  in  violation  of  the  posted  rules  of  the  com- 
pany. Lake  Erie,  etc.,  R.  Co.  v.  Cotton,  580, 585  (5) . 

24.  Accidents  to  Passenffcrs. — Presumptions. — Burden  of  Proof. — 
Carriers  are  requiix^d  to  remove  the  presumption  of  negligence 
arising  from  the  happening  of  an  accident  to  a  passenger. 

Lake  Erie,  etc.,  R.  Co.  v.  Cotton,  580.  586  (7). 

2.").  Railroads. — Stations. — Failure  to  Light. — Complaint. — ^A  com- 
])Iaint  alleging  that  defendant  railroad  ctimpany  negligently  failed 
to  light  the  platform  in  front  of  Its  station,  by  reason  whereof 
the  itlaintifif  in  attonii>ting  to  reach  the  train  stumbled  against  the 
raised  end  of  such  platform,  to  her  injury,  states  a  cause  of 
action.  Cleveland,  etc.,  R.  Co.  v.  Harvey,  153, 154  (1). 

26.  Railroads. — Passengers. — A  lighting. — Complaint. — A  complaint 
alleging  that  the  plaintiff  was  a  passenger  on  defendant  railroad 
conij)any*s  train,  that  the  brakeman  announced  plalntifiTs  desti- 
nation ajid  opened  the  door,  that  the  plaintiff  arose  and  walked 
to  the  door  as  the  train  came  to  a  stop,  that  the  train  stopped 
suddenly,  causing  plaintiff  to  catch  the  door  facing  to  prevent 
his  falling,  that  the  stop  caused  the  door  to  close,  catching  plain- 
tiff's band  and  inflicting  injury,  that  such  injury  was  caused 
by  tlie  carelessness  of  defendant  in  opening  the  door,  in  not  fast- 
ening it  securely  and  in  suddenly  stopping  the  train,  states  a 
cause  of  action.  Lake  Erie,  etc.,  R.  Co.  v.  Cotton,  580, 581  ( 1 ) . 

27.  Interurban  Railroads. — Negligent  Starting  of  Cars. — Com- 
plaint.—  ''At  or  Near.'* — A  complaint  by  a  passenger  allegini: 
that  defendant  Interurban  railroad  company  stopped  its  car  **at 
or  near"  the  plaintiff's  destination,  that  passengers  began  to 
alight,  that  the  plaintiff  attempted  to  alight,  and  that  while  so 
doing  defCTidant  negligently  started  the  car  with  a  jerk,  throwlnsr 
and  injuring  her,  sufficiently  shows  that  the  car  had  reached  the 
plaintiff's  destination  and  that  the  plaintiff  was  Justified  in  at- 
tempting to  alight. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 135  (1). 

28.  Internrhan  Railroads. — Sudden  Starting. — Complaint. — A  com- 
plaint alleging  that  the  defendant  interurban  railroad  company 
stopped  its  car  at  a  regular  station  for  passengers,  that  the  plain- 
tiff attempted  to  allglit,  and  that  as  she  was  in  the  act  of  alight- 
ing the  defendant  started  its  car  with  a  sudden  jerk,  thereby 
throwing  her  to  the  ground,  to  her  damage,  states  a  cause  of 
action,  and  shows  that  the  car  was  stopped. 

Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 44  (1). 

20.  Street  Railroads. — Alighting. — Damages. — Instructions. — ^An  in- 
struction that  the  plaintiff,  a  married  woman,  is  entitled  to  re- 
C(  ver  for  "loss  of  time,  if  any."  and  "the  expense.  If  any.  neces- 
sarily incurred  on  account  thereof,"  is  not  harmful  to  the  defend- 
ant street  railroad  company,  where  there  was  no  evidence  intro- 
duced either  as  to  loss  of  time,  or  expense. 

Indianapolis  Traction,  etc.,  Co.  y.  Vlrick.  149, 150  fl). 
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30.  Street  Railroads. — Alighting. — Damages. — Married  Women. — 
Instructiotis. — Aq  instruction,  in  an  action  for  i)ersonaI  injuries 
by  a  married  woman,  that  tlie  plaintiff  is  entitled  to  recover  for 
"loss  of  time,  if  any,"  and  that  the  jury  may  consider  "how  far, 
if  at  all,  the  injury  renders  her  less  fit  to  pursue  her  calling  and 
bui^iuess,"  and  her  ability  to  earn  wages  before  and  after  the  al- 
leged injury,  while  not  free  from  criticism,  when  considered  in 
connection  with  other  instructions,  Is  not  prejudicial. 

Indianapolis  Traction,  etc.,  Co.  v.  Vlrick,  149, 152  (2). 

31.  Inviting  Passengers  to  Alight. — Stations. — Instructions. — An 
instruction  that  the  stopi)ing  of  a  car,  after  giving  the  usual  sig- 
nal for  the  regular  stopping  place,  Is  an  Invitation  to  the  passen- 
gers to  alight,  is  not  erroneous. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 139  (6) . 

32.  Passengers. — Alighting. — Instructions. — An  instruction  stating 
what  acts  of  defendaiit's  motorman  wonld  constitute  negligence, 
and  disregarding  the  element  of  knowledge,  is  not  bad,  since  the 
uiotorman  is  presumed  to  know  of  the  acts  of  passengers  in  alight- 
ing from  the  car. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 141  (9). 

33.  Pansengers. — Negligent  Discharge  of. — Instructions. — ^An  in- 
struction that  a  passenger  is  not  required  to  anticipate  the  car- 
rier's negligence,  and  that  if  the  conductor  stops  the  car,  after 
having  announced  the  next  stopping  place  as  the  passenger's 
destination,  the  passenger  has  a  right  to  assume  that  she  may 
safely  alight,  and  is  not  bound  to  apprehend  that  hor  safety  will 
be  endangered  by  a  sudden  start,  is  correct,  the  passenger  having 
a  right  to  rely  upon  the  instructions  of  the  conductor. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 130  (7). 

34.  Passengers. — Discharging. — Outlining  Facts  Authorizing  Re- 
covery.— instructions. — An  Instruction  sotting  out  the  facts  au- 
thorizing: a  passenger  to  recover  for  injuries  sustained  in  attempt- 
ins  to  alit:ht  from  defendant's  car,  but  omitting  to  use  the  word 
"ncirligent/*  is  not  bad,  where  it  also  charges  tliat  the  recovery  is 
coiulitioned  upon  proof  of  the  other  allegations  of  the  complaint, 
one  of  which  was  that  the  defendant  negligently  started  the  car 
with  a  jerk  that  caused  the  Injury. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 140  (8). 

35.  Passengers. — Alighting. — Railroads. — Complaint. —  Paragraphs. 
— Instructions. — Where  one  paragraph  alleged  that  the  plaintiff 
was  injured  while  standing  in  the  door  of  defendant  railroad  com- 
pany's coach,  and  another  that  he  was  on  the  platform,  the  injury 
in  each  case  being  caused  by  the  closing  of  the  door  upon  his 
hand,  an  instruction  that  the  paragraphs  were  substantially  the 
same  is  not  prejudicial  to  the  company. 

Lake  Erie,  etc.,  R.  Co.  v.  Cotton,  580,  585  (4). 

3f5.  Arts  of  Agents. — Injuries  to  PnsRcngers. — Liahility. — In,9trvr- 
tions. — Insurers. — An  instruction  thnt  a  carrier  is  responsible  for 
the  mann(M'  in  which  its  servants  act  in  carrying  passengers,  and 
if  passengers  suv  injured  by  reason  of  the  wrongful  conduct  of 
such  servants,  such  carrier  is  llr.ble,  does  not  make  the  carrier  an 
insurer.  Terre  Haute  Trnction,  etc.,  Co.  v.  Payne,  132, 142  (11 ). 

37.  Eridcnce. —  I{\iiU>thctlcal  Qmstifjn.^.  -Basis. — Instructions.  -An 
!nstru<-ti'»n  tliat  il'  the  jury  should  find  that  tiie  facts  assumed  in 
a  hypolhtvical  <iue.vtion  are  not  all  proved,  such  testimony  wuuld 
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be  coiTespondingly  weakened,  and  that  If  none  of  such  facts  were 

established  such  evidence  might  be  wholly  disregarded,  is  correct. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 143  (12). 

38.  Passengers. — Injuries  to. — 1 7i.<tt ructions. — An  Instruction  that  a 
passenger  using  ordinary  care  herself,  may  assume  that  she  will 
be  transported  to  her  destination  and  be  permitted  to  alight  in 
safety,  and  that  if  the  carrier  should  announce  that  the  next  stop 
would  be  her  destination,  she  might  assume,  when  the  car  again 
stopped,  that  it  was  the  regular  station  where  she  might  alight 
without  fear  of  a  sudden  start,  and  that  if  in  attempting  to  alight 
the  car  was  suddenly  started,  Injuring  her,  she  should  recover, 
"providing,  the  plaintiff  has  proved  the  other  material  allega- 
tions of  her  complaint  by  a  preponderance  of  the  evidence,"  is 
not  misleading,  where  the  negligence  alleged  was  that  of  starting 
the  car  before  she  had  alighted. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 136  (2). 

39.  Passenfjers. — Injuries, — Other  Sickness. —  Damages. —  Instruc- 
tions.— ''Fair  Preponderance''  of  Evidence. — ** Satisfaction'*  of 
Jury. — An  instruction  that  no  damages  should  be  given  to  a  pas- 
senger on  account  of  sickness  subsequent  to  injuries  received, 
where  the  sickness  was  not  caused  by  the  injuries,  and  that  if  the 
plaintiff  has  proved  the  allegations  of  her  complaint  "to  the  jury's 
satisfaction!'  by  a  "fair  preponderance"  of  the  evidence,  she  is 
entitled  to  recover,  is  not  unfavorable  to  tlie  defendant. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  1.32, 141  (10). 

40.  Passengers. — Injuries  Exciting  Prcflisposition  to  Disease. — In- 
structions.— ^An  instruction  that  if  the  plaintiffs  predisposition 
to  disease  was  developed  exclusively  by  injuries  negligently  in- 
flicted by  defendant  interurban  railroad  comi>any.  while  she  was 
a  pass(Miger  uiK)n  defendant's  car,  she  is  entitled  to  recover,  is  not 
harmful.  Indiana  Union  Traction  Co.  v.  Ohnc,  032,  a35  (3). 

41.  Passengers. — Contributory  'S'cgUornce. — Instructions. — Jury. — 
An  instruction  that  if  the  plaintiff  received  any  of  her  alleged  in- 
juries by  reason  of  the  collision  of  two  of  defendant  interurban 
railroad  coini)any's  cars,  while  she  was  a  passenger,  and  that  if. 
at  tbe  time  of  the  collision,  she  were  seated  and  had  nothing  to 
do  with  causing  the  collision,  she  would  not  be  guilty  of  contribu- 
tory negligence,  is  not  an  invasion  of  the  provhice  of  the  jury, 
nor  was  it  prejudicial  to  def<Midant. 

Indiana  Union  Traction  Co.  v.  Ohnc,  (yZ2, 034  (1). 

42.  /*«  ilroads.—L  igh  t  ing  Pla  tform. —  Verdict. —  In  terrogatories. — 
Cnnflift. — Where  the  complaint  alleged  tliat  the  raised  end  of  dc- 
tVndant  railroad  company's  platform  was  "wholly  unlighted  and 
in  t'^tal  darkness,"  answers  to  interrogatories  that  the  dei*ot  was 
lighted  with  four  lamps  which  'threw  a  profuse  light  out  the 
windows,"  are  not  in  irreconcilable  conflict  with  a  general  verdict 
for  the  plaintiff.         Cleveland,  etc.,  R.  Co.  v.  Ilarvry,  153, 150  (4). 

43.  Passengers. — Alighting. —  Railroads. —  Xegligencc.  —  Contribu- 
tory.— Question  for  Jury. — Whether  a  passenger  is  contributorily 
negligent  in  alighting  from  a  train,  and  whether  the  railroad 
company  was  negligent  in  inviting  him  to  alight,  are  questions 
for  tlie  jury.  Lake  Erie,  etc.,  R.  Co.  v.  Cotton,  5S0,  585  (.'{). 

44.  Pas.sengcrs. — lujurirs. — Aggravation  of,  by  Passengers. — Con- 
tributory Xegligencc.— The  subsequent  aggravation  of  an  injury 
riMvivi'd  I»y  a  passenger  l>ecause  of  tlie  carrier's  negligence*  do<»s 
nut  constitute  contributory  negligence. 

Indiana  Union  Traction  Co.  v.  Ohnc,  032,  034  (2). 
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CASES— 

lor  cast»s  citod,  »e«  p.  Til. 

Curt  If  V.  Sprinacr,  laS  Iiul.  5(Ki.  see  Clore  v.  f?mUh,  340.  .^43  (3). 
Wo(mI  v.  RubirUoH.  113  Ind.  323.  see  Clore  v.  6'w#7/i.  340.  343  (3). 

Coopvr  V.  //a«i,  49  Ind.  393,  see  W'a^tci/i  v.  Rahen,  221,  220  (1). 

Followed  : 

Bailcij  V.  Miller,  45  Ind.  App.  475,  see  Bailey  v.  iri7«o/i,  571. 

HaakcU  v.  Gallagher,  20  Ind.  App.  224,  see  Niagara  Oif  Co.  v.  J/c- 
i^rt',  576.  579  (1). 

CERTIORABI— 

For  amending  tranpoript,  see  Appeal,  24;  Castle  v.  Clark,  n>2,  11>5 
(3). 

CHANGE  OF  VENTTE— 

Where  record  shews  motion  for,  was  bofh  sustaine<l  and  overruled, 
question  is  not  presented,  see  Appeal,  33;  Small  v.  Indianapolitt 
Mortar,  etc.,  Co.,  1(50,  162  (3). 

CHABACTEBr— 

Of  housoliold,  as  showing  value  of  wife's  services,  set*  Evidence,  3 ; 
Cinelnnati,  etc,.  Electric  St.  R.  Co.  v.  Cook,  401,  405  (3). 

CITIES— 

See  MiNiciPAL  Corpobations. 

CLEBKS— 

Of  courts,  dntit^s  as  to  rec<3rds,  see  Courts,  4;  Ci7/<cc'ii»  State  Bank 
V.  Read.  15S,  160  (3). 

COAL  MINES— 

See  Mines  and  Minerals. 

CODE— 

Set^  Pleading. 

CODICILS— 

Sec  Wills. 

COLLATERAL  ATTACK— 

See  .Trofj^rENT. 

COMMEBCE— 

Unfair  Trade. — Deceit, — No  person  has  tlie  right  to  represent  his 
goods'  MS  tliose  of  another. 

Computing  Cheese  Cutler  Co.  v.  Dunn.  20.  2:*.  (1 ). 
COMMISSIONS- 
SCO  l*.KOKi:US. 
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COMHON  COTTNTS— 

See  Pleading. 

COMPETITION— 

Unfair,  see  Fbaud. 

COMPLAINT— 

See  Pleading. 

CONCLUSIONS— 

An  .allegation  that  plaintiff  held  itself  out  as  carrier,  not  a  conclu- 
sion, see  Cabbiers,  1;  Pittsburgh,  etc.,  R.  Co,  v.  Wood,  1,  10  (S). 

CONCLUSIONS  OF  LAW— 

See  Trial.  31,  32. 

How  made  part  of  record,  see  Appeal,  21;    Cole  Carriage  Co.  v. 
Hornhccl\  01,  02  (1). 

CONSIDEBATION— 

See  Bills  and  Notes  ;   Deeds  ;   Sales. 

CONSTITUTIONAL  LAW— 

Jurisdiction   of  questions  of,   in   Supreme  Court,   see  Coibts.   8: 
Filtahurgh,  etc.,  R,  Co.  v.  Rogers.  230,  250  (29). 

CONTRACTS. 


I.     RsgUISITRS  AND  VALrDITY, 

(a)  Nature  and  Essentials  in 

General,  1-4. 

(b)  Paktibs,  Proposals  and  Ac- 

OEPTANOB,  5-9. 

(c)  Consideration,  10-13. 

(d)  Validity  of  Assent,  14. 


II.    Construction  and  Operation. 

(a)  General  Rules   of  Con- 

struction, 15-21, 

(b)  Conditions,  22-26. 

I I I.  Performance  or  Breach,  27-29. 

IV.  Actions  for  Breach,  30-38, 


See  Carriers;   Covenants;   Insurance;    Hailroads;   Sales;   Spk- 
ciFic  Performance;   I'eleqraphs  and  Telephones. 

Weij^hing  evidence  in  case  of  breach  of,  see  Appeal.  46-48. 

Change  of  terms  of,  by  principal,  does  not  deprive  broker  of  rigbt 
to  commission,  see  Brokers,  2;  Shelton  v.  Lundin,  172,  176  (2). 

Oral   evidence  varying  written,   see  Evidence,  20;    Buffalo,  etc.. 
Quarries  Co.  v.  Davis,  116,  120  (5). 

By  gnardian  with  attorney,  see  Guardian  and  Ward.  2-4;  Hud- 
speth  V.  Kitchen,  524. 

Of  wife,  see  Husband  and  Wife,  1,  2 ;  Elliott  v.  Atlcinson,  290. 

Salary  of  hospital  superintendent,  see  Municipal  Corporations,  G; 
City  of  Indianapolis  v.  Martin,  256,  257  (3). 

For  services,  between  parent  and  child,  see  Parent  and  Child. 

To  teach,  see  Schools,  1,2;  Biggs  v.  School  City  of  Mount  Vernon, 
572,  575  (2). 

Tn  writing,  cannot  !)e  varied  by  parol  testimony,  see  Vendor  and 
Purchaser,  13;    Buff  alo,  etc..  Quarries  Co.v.  Davis,  116,  120  (3). 

Complaint  to  construe  will  as  agreed  upon,  founded  upon  theory  <'f 
contra ct.  see  Wilt-s,  19;  Coulter  v.  Crawfoi'daviVc  Trust  Co.,  (M. 
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I.    Requisitks  and  VALromr. 

(A)  Nature  and  Essentia  us  in  Gen  era  i* 

1.  *' (I uarant ('('."' — The  word  "guaranle**"  ordinarily  imports  an  un- 
dertuklnc  hy  one  person  that  another  will  perform  some  en- 
.un^i'iuent,  but  may  mean  an  assurance  or  an  act  of  making  cer- 
tain. Bailey  v.  Miller,  475, 476  (1). 

2,  ''Riolit.^ — A  "right"  is  a  claim  enforceable  by  law;  and,  as  ap- 
!)'!( d  to  property,  imports  the  privilege  of  free  use,  enjoyment  and 
disposal  thereof.  Bailey  v.  Miller,  475, 477  (3). 

n.  Letters. — Statute  of  Frauds, — ^A  written  contract  within  the 
statute  of  frauds  (§7469  Burns  1908,  §4910  R.  S.  1881)  may  be 
made  up  of  letters  or  telegrams,  but  a  meeting  of  the  minds  must 
be  shown.  Jennings  v.  Shertz,  120. 125  (1). 

4.  statute  of  Frauds. — Part  Payment. — Partial  Delivery. — Evi- 
dcnvv. — ^Where  the  evidence  shows  that  the  defendant  company 
contracted  orally  for  a  quantity  of  <mious  for  the  i>rice  of  over 
^0,  and  a  part  of  the  onions  were  delivered,  the  remainder  l)eing 
sacked  at  the  company's  request,  and  a  payment  made  upon  them, 
a  verdict  for  the  plaintiffs  for  the  remainder  due  is  supported, 
such  contract  being  taken  out  of  the  statute  of  frauds  by  such 
partial  delivery  and  partial  payment  (§7469  Bums  lOOS,  §4910 
R.  S.  1881 ) .  S.  Bash  d  Co.  v.  Sihle,  408. 

(B)  Parties,  Proposals  and  Acceptance. 

5.  TA'tters. — Acceptance. — ^A  letter  from  defendant  stating  that  he 
has  booked  an  order  from  plaintiffs  for  a  certain  number  of 
staves  of  certain  dimensions,  to  be  shipped  in  a  certain  manner, 
and  specifying  the  method  of  payment,  and  an  answer  from  the 
plaintiffs  stating  that  they  note  the  defendant's  acceptance  of 
the  proposal  for  certain  staves,  and  the  method  of  shipment,  and 
stating  that  they  would  load  one  car  the  next  day,  the  defendant 
replying  with  directions  of  shipment,  constitute  a  written  con- 
tract, all  of  the  letters  being  construed  together. 

Jennings  v.  Shertz,  120, 125  (2) . 

6.  Sales. — Acceptance. — Fraud. — A  contract  requiring  the  vendor 
to  furnish  to  the  purchaser  machinery  of  a  certain  kind  "to  the 
acceptance  of"  such  purchaser,  ordinarily  makes  the  decision  of 
such  purchaser  final,  except  In  case  of  fraud. 

IIoltZY.  Gfaicfri/,  415, 416  (1). 

7.  "Royalty.** — Oas  and  Oil. — The  word  "royalty,"  as  used  in  gas 
and  oil  contracts,  ordinarily  imports  a  share  of  the  product  or 
profit  reserved  by  the  owner  for  permitting  another  to  use  the 
property.  Indiana,  etc..  Oil  Co.  v.  Stewart,  554, 560  (8) . 

8.  Covenants, — (las  and  Oil. — "Lease." — A  contract  for  the  sinking 
of  gas  and  oil  wells  is  not  strictly  a  "lease,"  as  that  word  is 
ordinarily  used.  Stahl  v.  Illinois  Oil  Co.,  211, 213  (1 ) . 

9.  Sale  of  Patent  Right.— "Ovarantee"  of  Right.— A  contract  in 
which  the  holder  of  a  patent  right  for  a  state  stipulates  that  he 
will  "guarantee  to  [the  purchaser  of  a  county  rightl  peaceable 
possession  of  the  rights  to  said  patents  and  inventions  in  said 
♦  ♦  ♦  county,  and  all  the  expenses  which  may  be  incurred  for 
suits  or  infringements  or  for  ousting  or  keeping  out  present  con- 
tractors within  said  territory,"  constitutes  an  undertaking  to 
give  possession  of  such  rights  and  to  pay  expenses  incur w^l,  but 
not  to  give  possession  for  such  county;  and  such  vendor  is  not 
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liable  for  sales  made  by  another  in  such  county  unless  the  veudw 
Las  incurred  expenses  because  thereof. 

Bailey  v.  MiJlcr,  475, 476  (2).  477  (2). 

(G)     Consideration. 

10.  Gas  and  Oil. — Roi/alties. — Penalties. — The  real  consideration 
for  a  contract  giving  to  the  owner  of  land  a  royalty  in  the  oil  and 
gas  i)rodncH?d  tlK'rei'roni  and  a  monthly  rental  for  delay  In  the 
i-oniplctlon  of  wells,  is  the  royalty,  the  rentals  for  delay  l>eing 
incidental.  Stahl  v.  Illinois  Oil  Co,,  211,  214  (5). 

11.  Vncertain. — Assumption  of  Payment  of  Dchtx. — Sales, — Max- 
inis- -A  contract  sti[)ulating  that  the  purchaser  of  a  stoA  of 
goods  assnnics  and  ngives  "to  pay  the  outstanding  bills  for  said 
place,"  is  not  void  for  uncertainty,  the  maxim,  "That  is  certain 
which  ctui  be  rendered  certain"  applying  thereto. 

Boyce  v.  Royal  Stove,  etc.,  Co.,  469  ( 1 ) . 

12.  Assumption  of  Payment  of  Debts. — Judgment. — ^The  purchasers 
of  a  stock  of  goods,  assuming  and  agreeing  to  pay  the  debts  due 
from  the  owner  thereof,  cannot  be  held  liable  where,  in  an  action 
against  such  owner  and  snch  i)urchasers  for  one  of  such  debts  the 
judgment  was  in  favor  of  such  owner  and  against  such  pur- 
chasers. Boyce  v.  Royal  Stove,  etc.,  Co.  469, 471  (3). 

13.  Prcamhle. — Sales. — A  contract  reciting  in  its  introduction  that 
*'Wherciss  it  is  the  desire  of  stiid  [vendorl  to  exchange  his  equity 
in  a  stock  of  gojds  and  store  to  said  [vendees]  for  said  two  re- 
spective pieces  of  real  estate."  and  further  providing  that  the 
vendees  shall  pay  the  outstanding  debts  due  for  such  goods,  does 
not  show  that  the  provision  for  the  assumption  of  the  debts  is 
void  for  the  want  of  a  consideration. 

Boyce  v.  Royal  Stove,  etc.,  Co.,  469, 470  (3). 

(D)     Validity  of  Assent. 

14.  Statute  of  Frauds. — Railroads, — Employment  of  Surgeon. — A 
railroad  company's  contract  of  employment  of  a  surgeon  is  not 
within  the  statute  of  frauds,  because  (1)  it  is  the  company's 
debt,  and  (2)  if  not  the  company's  debt,  it  is  a  promise,  founded 
npon  a  sufficient  consideration,  to  i)ay  another's  debt,  the  original 
debtor  not  being  discharged. 

Southern  R.  Co.  v.  Hazel  wood,  478, 481  (4) 

II.    Constriction  and  Opekation. 

(A)     General  Riles  of  Constriction. 

1.^.  Parts. — Contracts,  where  possible,  will  be  construed  so  as  to 
give  efl'ect  to  all  parts  thereof. 

Indiana,  etc..  Oil  Co.  v.  Stewart,  554, 558  (5). 

IG.  Gas  and  Oil. — A  gas  and  oil  contract  providing  in  clause  one 
that  a  well  shall  be  sunk  within  twelve  months,  or  there  shall 
be  paid  **a  yearly  rental  of  $30  in  advance  until  said  well  is 
drilled,"  and  in  clause  three,  that  "should  gas  be  found,  second 
party  agrees  to  pay  to  first  party  $100,  yearly"  for  each  used  well, 
and  In  clause  four,  that  free  gas  shall  be  furnished  to  the  owner. 
*'or  in  lieu  thereof,  the  sum  of  $20  yearly  in  advance,"  and  in 
clause  sevon,  that  "a  well  shall  be  drilled  within  two  years  from 
tliis  date,  or  the  royalty  paid  to  first  party,"  gives  the  royalty 
ur.dcr  clause  three  only  when  a  well  is  used,  gives  the  royalty 
of  .$100  yearly,  when  no  well  is  sunk  within  two  years,  and  gives 
the  ivntal  of  ij^OO  under  clause  one  until  a  well  is  sunk,  after  which 
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clause  one  is  superseded  by  clauso  four.  ^vId^  free  gas,  or  the- 
rental  of  $20,  yearly. 

Indiana,  etc.,  Oi7  Co.  v.  ,9/t  wart.  554,  557  <  4 ) .  55S  <  4 ) ,  561  (4 ) . 

IT.  Ambiytiities. — Where  a  contract  is  ambiguous,  the  circum- 
stances will  all  be  considered  as  well  as  the  construction  placwl 
thereon  by  the  i»arties  themselves,  in  determiniuj:  the  true  mean- 
ing thereof.  Indiana,  etc  Oil  Co.  v.  Stctcart,  554.  550  (7). 

18.  Gas  and  Oil. — In  construinj:  contracts  for  the  sinking  of  oil 
and  gas  wells  the  courts  will  rejo«-t  contradictory  provisions  and 
determim*  the  true  meaning  thereof  froTi  the  general  sc<M>e  and 
intent  of  the  contract.  :<tahl  y.  Illinois  Oil  Co.,  211. 2i:i  {2), 

19.  Conduct  of  Parties. — In  determining  the  meaning  of  a  contract 
the  courts  may  c^onsider  the  act^  of  the  parties  thereunder. 

Stahl  V.  Illinois  Oil  Co.,  211. 214  (3). 

20.  Severable. — A  contract  for  fifteen  loads  of  staves  to  he  shlpi>ed 
at  sepai:'tc  times  is  severable.       JenningM  \.  iSlicrtz,  \2k>,  ISl  (9). 

21.  Const rtfcl ion  by  Parties. — Kfttoppd. — Parties  to  a  written  in- 
strnnient  wht»  have  placed  a  construction  thereon  and  have  parted 
with  valuable  rights  upon  the  faith  of  such  construction,  are 
estopped  to  deny  such  construction. 

Coulter  y.  Craicfordsville  Trust  Co.,  G4, 68  (4). 

(B)     Conditions. 

22.  Oas  and  Oil. — ^The  object  of  a  contract  for  the  sinking  of  oil 
and  gas  wells  is  to  explore  the  land  for  oil  and  gas,  and  to  de- 
velop the  i-nKluction  thereof.  Ramai/ev.  ir/Mow,  599,  G03  (2). 

23.  Options. — Gas  and  Oil. — Under  a  contract  providing  that  the 
contractor  shall  "drill  an  additional  well  each  sixty  days,  or  pay 
$1  i)er  da.v  for  each  and  everj'  day's  delay  over  that  time  until 
three  wells  are  drilled,"  and  that  the  contractor  "shall  have  the 
right  to  ♦  ♦  *  cancel  or  annul  this  extract  or  any  part  there- 
of at  any  time,"  such  contractor  may  not  retain  the  gas  and  oil, 
and  operate  the  two  wells  drilled,  and  cancel  the  contract  so  far 
as  it  affects  other  parts  of  the  real  estate,  or  re<iulres  the  sink- 
ing of  a  third  well.  Ramagey.  TFf7«on,599,603,(3)  004  (3). 

24.  Oil  and  Gas. — Real  Propertii. — Vented  Interests. — A  contractor 
who  sinks  oil  or  gas  wells  under  a  contract  giving  to  him  a  part 
of  the  gas  or  oil  discovered,  upon  the  discoverj'  and  development 
thereof,  acquires  a  vested  interest  therein. 

Ramage  v.  Wilson,  599,  604  (4) . 

25.  Operation  of.— ''Within  One  Daj/  from  this  Date.''— The  words 
"within  one  day  from  this  date,"  as  used  in  a  gas  and  oil  contract 
providing  that  the  landowner  should  have  gas,  "free  of  cost, 
within  one  day  from  this  date,  or  in  lieu  thereof,  the  sum  of  |20, 
yearly,  in  advance,"  refer  to  the  date  of  the  completion  of  a  well, 
and  not  to  the  date  of  the  contract. 

Indiana,  etc..  Oil  Co,  v.  Stewart,  554,  559  (6). 

26.  Oil  and  Gas. — Royalties. — Rentals. — A  contract  giving  to  the 
owner  of  a  seveuty-acre  tract  of  land  a  royalty  of  one-sixth  of 
all  the  gas  and  oil  produced  therefrom,  and  providing  that  ''each 
location  shall  consist  of  ten  acres,  more  or  less,  and  each  well 
shall  be  due  In  sixty  days  from  the  completion  of  the  last  one," 
that  no  well  shall  occupy  more  than  one  acre,  and  that  "each 
well  shall  be  due  in  sixty  days  from  the  completion  of  the  last 
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one,  or  a  monthly  rental  of  $5  [shall  be  paid]  for  each  well  due*' 
maj'  be  construed  to  give  such  rental  for  delay  only  In  case  of  iho 
first  seven  wells.  StafU  v.  lUifiuls  Oil  Co.,  211, 215  («). 

III.    Performance  or  Breach. 

27.  Manufacturing  and  Shipping  Goods. — Failure  to  Give  Direc- 
tiot^. — Agency. — A  person  contracting  with  a  manufacturing  com- 
pany for  the  manufacture  and  shipment  of  certain  goods  cannot 
by  withholding  shipping  directions  abrogate  his  contract,  sucJi 
company  being  merely  his  bailee  or  agent  In  the  sh!p|)ing  of  the 
goods.  Jennings  v.  Shcrtz,  120, 129  (0). 

28.  Manufacture  and  Shipment  of  Good^. — Delay  in  Shipping.-- 
Estoppel. — One  who  orders,  in  writing,  certain  goods  to  be  manu- 
factui«d  and  shipped  at  a  certain  time,  is  estopped  to  take  ad- 
vantage of  a  delay  in  shipment,  where  by  a  written  order  he  has 
requested  such  delay.  Jennings  w.  Shertz,120,  ISO  {!). 

29.  Support. — Failure  to  Conform. — Damages. — Where  the  plain- 
tiffs decedent  conveyed  her  farm  to  her  son,  sucli  son  agreeing  to 
furnish,  for  her,  firewood,  vegetables,  apples  and  cider,  and  the 
evidence,  in  an  action  by  her  administrator  for  damages,  fails  to 
show  that  any  vegetables  or  apples  were  raised  on  the  farm  there- 
after, or  that  any  cider  was  made,  and  further  shows  that  such 
son  furnished  some  of  the  wood  used  by  the  grantor,  and  agreed 
with  the  person  who  furnished  the  remainder  to  pay  for  it,  no 
breach  of  the  contract  is  shown.    Saylor  v.  Ohendorf,  43G,  439  (2). 

IV.    Actions  fo^  Breach. 

30.  Gas  and  Oil. — Breach. — Election. — Complaint. — A  complaint  for 
rentals  under  a  contract  providing  that  the  plaintiiT  "shall  have, 
free  of  exi^ense,  gas,  ♦  ♦  ♦  to  light  and  heat  the  dwellings 
on  the  premises,  ♦  ♦  ♦  free  of  cost,  within  one  day  from 
this  date,  or  in  lieu  thereof,  the  sum  of  $20  yearly  In  advance." 
need  not  allege  that  the  leased  premises  had  dwellings  thereon, 
the  contract  giving  to  the  plaintiff  an  option  to  take  either  the 
gas  or  the  rental. 

Indiana,  etc..  Oil  Co.  v.  Steicart,  554,  55G  (2),  5(50  (2). 

31.  Gas  and  Oil. — Breach. — Complaint. — A  complaint  for  rentals 
under  a  gas  and  oil  contract  for  the  year  ending  February  12. 
1906,  alleged  to  have  been  demanded  under  a  contract  execute<i 
February  18,  1899,  the  contract  providing  that  "a  well  shall  be 
drilled  within  two  3^ear8  from  this  date,  or  the  royalty  [$100  an- 
nually 1  paid  to  first  party,"  Is  siUficient,  where  it  shows  that  no 
well  has  been  sunk,  the  date  of  the  contract  showing  that  the 
first  two  years  have  expired. 

•  Indiana,  etc.,  OH  Co.  v.  Stctvart,  554,  557  (3). 

32.  Breach. — Complaint. — A  complaint  by  a  sub-contractor  alleging: 
that  defendant  contractor  employed  him  to  perform  certain  work, 
that  he  performed  it,  and  that,  at  defendant's  request,  he  per- 
formed certain  extra  work,  and  that  for  such  service  a  certain 
sum  was  due  and  unpaid,  is  sufficient  when  attacked  for  the  first 
time  on  appeal,  such  complaint  being  sufficient  to  bar  another 
action  for  the  same  cause.  Wilson  y.  Record,  371, 373  (1). 

53.  Performance. — Breach. — Conditions  Precedent.  —  Refusal  to 
Perform.— Complaint. — ^A  complaint  alleging  that  the  plaintiffs 
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and  defendant  executed  a  contract  that  the  plaintiffs  performed 
a  part  of  such  contract,  and  were  prevented  from  performing  the 
remainder  thereof  by  the  defendant,  sufficiently  alleges  the  per- 
formance of  a  condition  precedent. 

Jennings  v.  Shertz,  120, 126  (3) 

34.  Refusal  to  Perform, — Complaint  for  Breach. — A  complaint  al- 
leging that  defendant  repudiated  and  refused  to  perform  the  con- 
tract sued  upon,  need  not  show  a  performance,  or  offer  to  perform, 
by  the  plaintiffs.  Jennings  v.  Shertz,  120, 127  (4). 

35.  Breach. — Manufacturing  Statues. — Complaint. — A  complaint  al- 
leging that  defendant  contracted  with  the  plaintiffs  for  them  to 
manufacture  certain  staves  for  the  defendant,  that  they  did  so, 
but  that  they  failed  to  load  them  on  the  cars,  as  provided  by  the 
contract,  because  the  defendant  withheld  shipping  directions, 
shows  an  executed  contract  on  the  part  of  the  plaintiffs. 

Jennings  v.  Shertz,  120, 129  (5),  130  (5). 

36.  Executed. — Executory. — Complaint. — Demurrer. —  A  demurrer 
for  want  of  facts  does  not  raise  the  question  of  repugnancy  in  a 
complaint  for  breach  of  contract,  some  of  the  paragraphs  alleg- 
ing an  executory,  and  some  an  executed,  contract. 

Jennings  v.  Shertz,  120, 131  (8). 

37.  Sales. — Fraud. — Special  Findings. — Special  findings  that  de- 
fendant falsely  represented  to  the  plaintiff  that  a  certain  Persian 
lamb  fur  jacket  was  manufactured  from  first-class  skins,  when, 
in  fact,  it  was  made  from  damaged  skins,  that  the  plaintiff  was 
Induced  by  such  false  representation  to  pay  for  the  jacket,  and 
that  "defendant  was  guilty  of  fraud  in  making  said  sale,"  sufll- 
clently  show  that  the  contract  was  fraudulent  as  against  the 
plaintiff.  Klein  v.  Ninde,  672, 673  (1 ). 

38.  Breach. — Special  Findings. — Evidentiary  Facts. — Where  a  con- 
tract for  the  exchange  of  properties  provided  that  if  one  of  the 
parties  was  unable  to  name  a  purchaser  for  certain  property  con- 
veyed, then  the  contract  should  be  "void  and  of  no  effect,"  a  spe- 
cial linding  merely  showing  that  tiio  party  to  the  exchange  who 
was  to  find  a  purchaser  for  said  property  Informed  such  other 
party  that  he  could  not  find  a  purchaser  for  the  land  involved  in 
the  trade,  will  be  disregarded  as  evidentiary,  especially  where  it 
is  further  shown  that  three  days  later  the  same  parties  closed 
the  contemplated  trade.  Shelton  y.  Lundin,  112,  111  (S) . 

CONTBIBUTION— 

1.  Foreclosure. — Complaint. — "Junior." — **  Inferior.'* — A  complaint 
for  contribution  alleging  that  defendant's  claims  are  "junior"  to 
those  of  plaintiff  sufticiently  shows  that  such  claims  are  "in- 
ferior" to  those  of  plaintiff.       Ellison  v.  Branstrator,  307, 310  ( 1 ) . 

2.  Demand. — Redemption. — Complaint. — A  complaint  by  the  per- 
sonal representative  of  a  redemptloner  of  four  parcels  of  land 
sold  in  a  body  at  sheriff's  sale,  such  redemptloner  owning  only 
two  of  such  parcels,  need  not  allege  a  demand  for  contribution, 
the  statute  (?S12  Burns  lOOS,  «7GD  R.  S.  mSl),  giving  the  re- 
demptloner a  lien  therefor.         Ellison  v.  Branstrator,  307, 310  (2). 

3.  Sheriff's  Sales. — Tax  Sal^s. — Cross-Complaints. — Striking  Out, — 
In  a  suit  for  contribution  by  the  representative  of  a  redemptloner 
from  sheriff's  sale  of  several  parcels  of  land  sold  In  a  body,  some 
of  which  parcels  were  owned  by  such  redemptloner,  and  some  by 
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others,  the  complaint  alleging  that  defendants  were  asserting 
claims  to  such  redeeoied  parcels,  and  that  their  claims  were  in- 
ferior to  those  of  such  redemptioner.  a  cross-complaint  alleging: 
that  the  crosa-complaiDant  purchased  the  parcels  in  controversy 
at  a  tax  sale  prior  to  such  sherliT's  sale  and  had  a  tax  deed  therc^ 
for,  is  germane  to  the  issues,  and  should  not  be  stricken  out  on 
motion.  Ellison  v.  Branstrator,  307,  313  ( 7 ) . 

CONTBIBUTOBY  NEGLIGENCE— 

^ee   Carriers;     Interirban    Railroads;     Master   and    Servant; 
Negugemce  ;    Railroads. 

CONVEYANCES^ 
See  Deeds. 

COBFOBATIONS. 


L    Capital,  Stock  and  Dividends. 
1-3. 

1 1.    Members  and  Stockholders.  4, 5. 

Ill-     OrFICERS  AND  AGENTS,  6. 

See  Master  and  Servant. 


IV.  Corporate  Powers  and  Liabili- 

ties, 7-9. 

V.  Insolvency  and  Receivers.  10-12. 


I.  Capita  T,  Stock  and  Dividends. 

1.  Capital  Stock.—SiibacriptionH. — Tdephonefi.—The  statute  (§5T'.H» 
Burns  1908,  §4182  R.  S.  1881),  providing  for  the  incorporation  uf 
telephone  companies,  does  not  require  that  all,  or  any  specific 
part  of  the  capital  stock  shall  be  subscribed  for  at  the  time  of 
Incorporation.  Griffith  v.  Sprowl,  501,  509  (1). 

2.  Capital  Stock. —  f^ale  of. —  Debts. —  Tvlephonea. —  Directors. — 
Acts  of. — ^A  telephone  wmpany  with  an  authorized  capital  stock 
of  $25,000,  $15,000  of  which  has  been  issued,  has  the  right  to  is- 
sue and  sell  the  remainder  of  such  authorized  stock;  and  the 
act  of  a  majority  of  the  directors  In  selling  a  portion  of  the  un- 
issued stock  is  the  act  of  the  company. 

Oriffith  v.  8proicl,  504,  509  (2). 

3.  Capital  Stock, — Sale  of,  for  Less  than  Value. — Special  Findings. 
— In  a  suit  to  enjoin  the  issuing  of  unissued  sliaivs  of  the  au- 
thorized capital  stock  of  a  corporation,  en  the  ground  that  such 
issue  and  sale  were  wholly  unnecessary,  and  to  sot  aside  a  certain 
sale  made  after  the  filing  of  the  suit  <m  the  ground  that  the  sale 
price  was  far  below  the  value  of  the  stock,  a  Judgment  for  de- 
fendants will  be  upheld,  there  being  no  finding  that  defendants 
knew  the  value  of  the  stock  sold,  or  that  they  received  any  profit 
therefrom,  or  that  any  i)er8on  w^ould  pay  more  than  the  amount 
received  for  such  stock.  Griffith  v.  Sprotd,  504, 510  (7). 

II.  Members  and  Stockholders. 

Judgment  denying  stockholders  the  right  to  intervene  in  suit  for  a 
receiver,  appealable,  see  Appeal,  5;  Thayer  v.  Kinder,  111,  113 
(2). 

Three  and  one-half  months  delay,  not  unreasonable,  for  stockholders 
to  brini?  suit  to  set  aside  receivership  for,  see  Laches;  Thayer  v. 
Kinder,  ill,  115  (8). 
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4.  Duty  of  Majority  Stockhodler  to  Othern. — ^A  Btocktaolder  who 
owns  a  majority  of  the  stock  in  a  corporation,  occupies  u  fiduci- 
ary relation  to  the  minority  Rtockholders.  and  must  exercise  good 
faith,  care  and  diligence  in  the  control  of  the  company's  property. 

Uriffith  V.  Sprotcl,  504, 510  (8 j . 

5.  Parties, — Corporations. — Rrcrirprs, — Stockholders  are  equally 
l)ound  by  the  action  of  the  directors  of  their  con^oration,  and 
have  equal  rights  in  suits  for  the  appointment  of  a  receiver,  and 
one  stockholder  has  a  right  to  becf#me  a  party  in  order  to  resist 
the  apiK)intment  of  a  receiver  where  another  has  petitioned  there- 
for. Thayf  r  \\  Kinder,  111.  114  (5). 

III.    Ofi-'icers  a.nd  Agents. 

6.  Removal  of, — ^Where  the  by-laws  of  a  corporation  give  the  board 
of  directors  power  to  remove  officers  of  the  company,  when  re- 
quired by  the  best  interests  of  the  companj-,  in  the  absence  of  a 
finding  that  such  removal  was  against  such  interest,  tlie  removal 
by  the  directors  will  be  upheld,  such  directors  having  the  power 
to  determine  what  were  the  best  Interests  of  the  company. 

dri/fith  V.  Sproicl  504,510  (5). 

IV.      COBPOBATE  POWCKS  AND  LIABILITIES. 

7.  Directors. — Discretion. — ^Tbe  directors  of  a  corporation  have  a 
discretionary  power  in  the  management  thereof. 

Thayer  v.  Kinder,  111.  114  (4). 

8.  Acts  of. — Directors. — Fraud. — Conrenlment  of  PurpoMCH. — ^Tlie 
act  of  a  majority  of  the  directors  in  concealing  their  i)uri>ose  from 
the  others  to  do  a  lawful  thing  (i(  es  not  constitute  fraud. 

Griffith  v.  Sproirl,  504,  .jlO  (3). 

9.  Acts  of. — Judicial  Control  of. — Fraud. — IllepalUy. — In  the  ab- 
sence of  fraud  or  Illegality,  the  courts  have  no  power  to  deter- 
mine the  reasonableness  of  the  acts  of  a  voluntary  association. 

Oriffitfi  V.  Sprowl  50i,  510  (6). 

V.    Insolve.ncy  and  Recf:ivers. 

10.  Stockholders. — A  stockholder  in  a  corporation  which  is  in  im- 
minent danger  of  insolvency  may  maintain  a  suit  for  the  ap- 
pointment of  a  receiver  thereof.        Thayer  r.  Kinder,  111,  112  (1). 

11.  Rrrrirers. — Suits  for. — Stockholders. — A  sutt  for  the  appoint- 
ment of  a  receiver  is  purely  equitable,  and  the  property  of  tlie 
corporation,  so  far  as  the  suit  is  concerned,  is  regarde<l  as  be- 
longing to  the  Individual  stoclvholders. 

Thayerw  Kinder,  111,  114  (C). 

12.  Receivers. — Right  to  Object  to  Intervening  Petition  hy  Stock- 
holders. — A  receiver  of  a  corporation,  appointed  upon  the  i)eti- 
tlou  of  a  stockhoUVr  has  no  right  to  object  to  procei^dings 
brought  by  other  stockholden?  to  obtnin  their  rights. 

ThayevY.  Kinder,  111,  116  (0). 
COSTS— 

See  Divorce. 

Judgment  for.  Is  ordinarily  final,  see  ,Tri>oMENT,  S;  Dodtje  v.  Lake 
Shore,  etc.,  R.  Co.,  281.  283  (1). 

1.  Infants. — Next  Friends. — Next  friends  are  liable  for  tlu>  costs 
of  actions  unsuccessf!illy  prosecuted  in  tlu'lr  names  on  bclnilf  of 
luiaors.  Dodge  v.  Lake  Shore,  etc.,  R.  Co.,  281,  283  (2). 
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2.  Appeal. — Judgment, — A  judgment  of  the  trial  court  that  dece- 
dent be  taxed  with  all  costs  accruing  after  a  named  date  In- 
cludes the  cost  of  a  i^versal  in  the  Supreme  Court  after  such 
date.  Dodge  v.  Lake  Shore,  etc.,  R.  Co,,  281, 283  (3). 

3.  Payment. — Defense  of. — Appeal. — Reversal. — The  payment  of  a 
judgment  for  costs  bars  another  action  therefor,  and  judgment 
can  be  reversed  lawfully,  on  appeal,  only  for  substantial  errors. 

Dodge  v.  Lake  Shore,  etc.,  R.  Co.,  281, 283  (5). 

COXTNTEBCLAIM— 

See  Pt^ading  ;   Set-Ob'f  and  Counterctaim. 

For  negligence.  In  action  by  an  attorney  for  fees,  see  Attobney  and 
Cliknt,  4;  Rooker  v.  Bnwc,  57,  58  (2). 

COUNTIES— 

See  Boards  of  Commissionebs, 

COURTS— 

See  .Ti' STICKS  of  the  Peace;  Removal  of  Causes. 
Huli's  of,  In  filing  briefs,  see  Appeal,  27-36. 
Jurisdiction  of,  in  bankruptcy  cases,  see  Bankruptcy. 

1.  Juri-sdiction. — Interstate  Commerce. — Breach  of  Federal  Stat- 
ute.— The  jurisdiction  of  an  action  for  the  breach  of  a  duty  im- 
posed by  a  provision  of  the  Interstate  commerce  law,  is  in  tbo 
federal   court.  Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1,7(1). 

2.  Jurisdiction. — Interstate  Commerce, — Breach  of  Shipping  Con- 
tracts.— Railroads. — ^The  jurisdiction  of  an  ordinary  action  for 
damases  for  the  breach  of  a  contract  by  a  carrier  to  transport 
freight  to  a  city  In  another  state,  is  concurrently  in  the  state 
and  federal  courts.  Pittsburgh,  etc.,  R.  Co,  v.  Wood,  1, 7  (2). 

3.  Ju  ris  dirt  ion, —  In  ter  state  Commerce. —  Rail  roa  ds. —  Breach  of 
Common-Law  Duty. — An  action  against  a  railroad  company  for 
failure  to  furnish  cars  for  shipment  into  another  state  Is  not 
founded  upon  the  interstate  commerce  act,  but  upon  a  breach 
of  such  company's  common-law  duty. 

Pittsburgh,  etc,  R,  Co.  v.  W«od.  1, 8.  (3). 

4.  Clerks. — Duties  as  to  Records. — ^The  clerk  of  a  court  is  a  public 
officer  who  records  the  proceedings  of  the  court  and  has  custody 
of  Its  records.  Citizens  State  Bank  v.  Read,  158,  IGO  (3). 

5.  Jurisdiction,  —  Appointment  of  Receivers.  —  Corporations. — 
Where  a  stockholder  of  a  corporation  petitions  for  the  apiwiut- 
ment  of  a  receiver  and  the  corporation  answers  admitting  the  al- 
lecjations  and  joining  in  the  request  for  a  receiver,  the  court  has 
jurisdiction  to  enter  a  decree  for  such  appointment. 

Thayer  \.  Kinder,  111,  113  (3). 

G.  Appellate. — Decisions. — Duty  to  Set  Out  Record  for  Transfer  to 
Supreme  Court. — The  Appellate  Court  is  under  no  duty  to  set  out. 
In  Its  opinion,  the  record  presenting  every  i>oint  discussed  in  order 
that  the  losing  party  may  present  such  question  to  the  Supreme 
Court  on  a  petition  to  transfer.  * 

Indianapolis,  etc..  Traction  Co.  v.  Xewby.  540, 549  (13). 

7.  Appellate. — Deeisions. — The  Appellate  Court  is  not  requlre<l  to 
write  an  (i)>inion  in  affirming  a  case. 

Indianapolis,  etc.,  Traction  Co.  v.  yewby,  540,  550  (14). 
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8.  Jun'.siliction. — Constitutional  Questiofi, — Transfer, — The  ApjK*!- 
hite  Court  has  no  juri*?diotion  over  au  appeal  Involving  a  consti- 
tutional (inestlon,  and  where  tlw?  Supreme  Court  transfers  to  the 
Appellate  Court  an  appeal  involving  a  statute  which  has  been 
ui>hekl,  it  will  be  conclusively  presumed  that  such  question  is  not 
involved  in  the  case. 

Pittsburgh,  etc.,  R,  Co,  v.  Rogers,  230, 250  (29). 

COVENANTS— 

See  Contracts. 

In  deed,  breach  of,  see  Damages,  0;  Tennyson  v.  Fleener,  50,  51 
(2). 

Of  d.*ed,  may  be  reformed,  see  Reformation  ;  TennyRon  v.  Fleener. 
50,  51  (1). 

1.  Rtinning  with  Land. — Gas  and  Oil  Contracts, — Rentals. — Cove- 
njip.ts  ill  a  gas  and  oil  contract  requiring  the  payment  of  certain 
rent  snid  the  furni.slting  of  gan  for  use  in  the  owner's  lumses.  run 
with  tlio  laud.  Indiana,  etc.,  Oil  Co,  v.  Ganiard,  013, 01 T  ( 1 ) . 

2.  Oafi  and  Oil  Contract fi. — Rentals. — Gas. — Agreements  in  a  gas 
«n(l  oil  contract  to  pay  to  the  ow^ner  certain  rentals  until  the 
sinkin?^  of  a  well,  and  to  furnish  gas  free  for  his  houses,  arc 
separate  and  unconditional,  and  where  no  time  Is  fixed  within 
wliicli  a  well  should  be  completed,  such  rentals  are  payable  in- 
detiiilteiy  until  a  well  is  completed. 

Indiana,  etc,,  Oil  Co.  v.  Ganiard,  613, 017  (2) .' 

3.  Gas  and  Oil  Contracts. — Furnishing  Gas. — Failure. — Justifica- 
tion hy  Owner's  Act. — Where  a  gas  and  oil  contract  required  the 
payment  of  certain  rentals  and  the  furnishing  of  free  gas  to  the 
landowner,  and  upon  demand  the  contractor  refused  to  fnrnisli 
such  gas,  the  contractor  Is  not  justified  in  his  refusal  to  pay  the 
pri<e  of  such  gas  by  reason  of  the  fact  that  the  landowner 
brought  suit  to  forfeit  such  contract  by  reason  of  such  refusal. 

Indiana,  etc..  Oil  Co.  v.  Ganiard.  013, 017  (3). 

4.  Breach  of. — Complaint. — Denial. — Reformation. — An  action  for^ 
breach  of  covenant,  answered  by  a  general  denial,  may  l>e  wiioily 
defeated  by  an  affirmative  pleading  praying  a  reformation  of  the 
deed  so  ffs  to  exclude  that  part  of  the  land  about  which  the 
contest  arose.  Tennyson  v.  Fleener,  50,  51  (3) . 

CBOSS-COMPLAINT^ 

See  Tle^vding. 

CROSS-EXAMINATION— 

See  WiTNKssES. 

DAMAGES— 

See  Assault  and  Batfery;  Eminent  Domain;  Xiisance;  Rail- 
roads. 

For  refusal  to  transport  grain,  see  Carriers.  G;  Pittsburgh,  etc.,  7^ 
Co.  V.  Wood,  1,  13  (18). 

To  husband,  or  wife,  see  Carbiers. 

For  other  sickness  caused  by  personal  Injuries,  see  r\nRiFRS,  .'^O: 
Terrc  Haute  Traction,  etc.y  Co.  v.  Payne,  1.32,  141  (10). 
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For  injuries  exciting  predisposition  to  disease,  see  Carriers,  4t»; 
InyJiana  Unim  Traction  Co.  v.  Ohne,  632.  635  (3). 

For  broach  of  contract  for  supiwrt,  see  Contracts,  29;  Saijlor  v 
Oh ni (lor f,  436,  430  (2). 

KiKlit  of  frontagers  to,  barred  by  railroad  company's  use  of  tbe 
sti"ct»t  tuonty  years,  si'c  Limitation  of  Actions.  2;  ChUano.  etc.. 
R.  Co.  V.  JofnusoiK  162,  171   (10). 

None  for  prrading  streets,  see  Municipal  Corporations,  8;  Chi- 
ca*jo,  etc.,  R.  Co.  V.  Johmon.  162,  167  (2). 

For  saloon  miisanc»e.  see  Ntisance.  11 ;  Joseph  Schlitz  Brewing 
Co.  V.  Sfiiel,  (;23,  62^  (2),  626  (2). 

On  (leinnrrer  to  evidence,  how  assessed,  see  Trial.  7;  PJaskett  v. 
Uni ton-Warren.,  etc.,  Soc,  35S,  3()0  fl). 

Amount  of,  in  eminent  domain,  cross-examination  of  witnesses  con- 
cerning, see  Witnesses,  3;  Indianapolis,  etc.,  R.  Co.  v.  Shea,  60S. 
612  (6). 

1.  ^ufferinq  of  Wife. — HushanfVs  Recovery  for. — A  husband  can- 
not recover  danincjes  for  the  pain  and  suffering  of  his  wife. 

Cincinnati,  etc..  Electric  St,  R.  Co.  v.  Cook,  401. 406  (5). 

2.  fn  function. — .4  dequate  Remedy. — Xuisance. — Skating-Rink. — A 
judgment  for  damages  is  not  adequate  relief,  where  defendants 
are  (Derating  a  skatlng-rinlc,  tliereby  driving  away  plaintiffs* 
customers.  Foorw  Edwards,  2!Sti,2Q\  (4). 

3.  Railroads. — Streets. — Frontagers. — ^A  railroad  company  that  is 
compelled  by  a  city  to  straighten  its  traclcs  in  a  street,  reiiuiriug 
the  track  to  be  laid  on  tlie  opposite  side  of  the  street  from 
where  it  formerly  lay,  is  liable  in  damages  for  the  additional 
burden  to  the  frontagers  upon  such  side  of  the  street. 

Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 170  (0),  171  (0). 

4.  Diminution  of. — Expenses. — Railroads. — Freight. — A  shipper 
whoso  freight  Is  refused  by  a  railroad  company  must  handle  his 
goods  BO  as  to  reduce  as  much  as  possible  his  damages,  and.  in 

w    doing  so,  is  entitled  to  recoinjiense  for  exi)enses  incurred. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 13  (17). 

5.  Measure  of. — Railroads. — Delay  in  Transporting  Goods. — ^The 
damages  recoverable  against  a  railroad  company  for  its  delay 
in  transi)ortlng  goods  is  the  difference  in  price  of  the  goods  at 
the  time  Avhen  they  should  have  arrived,  and  when  they  actually 
arrived  at  their  destination,  less  the  freight  charges. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1. 12  (16). 

6.  Breach  of  Covenant. — Deeds. — Reformation. — ^In  an  action  for 
damages  for  a  breach  of  covenant  In  a  deed  covering,  by  mistake, 
certain  land  not  ov^ned  by  the  grantor,  damages  being  given 
only  for  the  value  of  such  land  so  included  by  mistake,  such 
damages  cannot  be  sustained,  where  the  court  decreed  a  refor- 
mation of  such  deed  so  as  not  to  cover  such  land. 

Tennyson  v.  Fleener,  50, 51  (2) . 

7.  Excessive.— An  award  of  $1,0(X),  to  a  married  woman,  twenty- 
seven  years  old,  thrown  from  a  street-car  and  receiving  Injuries, 
which  caused  intense  pain,  depression,  and  impairment  of  hearing 
and  sight,  is  not  excessive. 

Indianapolis  Traction,  etc.,  Co,  v.  Ulrick,  149, 162  (S). 

R.  Eoicessive. — Negligence. — A  judgment  for  $4,000,  In  favor  of  a 
woman  thirty-five  years  old,  permanently  injured  in  her  henllli 
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by  tne  negligence  of  an  intenirban  railroad  oompauy,  while  sh^ 
was  a  passenger  on  Its  car,  is  not  excessive. 

Indiana  Union  Traction  Co.  v.  Ohne,  G32,  ()37  (9). 

9.     Excessive. — Verdict. — ConHide ration  of  Evidence, — A  verdict  for 

$5,0U0,  for  the  negligent  lvillin.ic  of  a  man  forty-seven  years  old, 

earning  $1,000  per  year,  affiriuatively  shows  that  the  jury  did  nnt 

go  outside  of  the  evidence  in  tleterminiug  ttie  amount  of  damages. 

Indianapolis,  etc..  Traction  Co.  v.  yeivby,  540,  546  (8). 

DEATH— 

Effect  upon  mandate  afhrmlng  judgment,  st'c  Appeal.  65. 
Actions  for,  see  Master  and  Servant. 

DECEDENTS'  ESTATES— 

fcjoe  Descent  and  Distribution  ;    Executors  and  Administrators. 

DECEIT— 

See  Trade- Marks  and  Trade-Names. 

Misrepresenting  one's  goods  as  those  of  another,  see  Commerce; 
Computing  Cheese  Cutter  Co.  v.  Dunn,  20,  23  (1). 

In  use  of  trade-name,  see  Fraud,  2-4 ;  Computing  Cheese  Cutter  Co. 
v.  Dunn,  20. 

DECLABATIONS— 

See  Evidence. 

DEEDS. 


L    Requisites  and  Validity, 

(a)  Nature  and  Essentials. 
1-4. 

[h)  Form  and  Contents,  6-10. 
c)  Delivery,  11-13. 
(d)  Validity,  14. 


II.    Cokstruction  and  Operation, 

(a)  General  Rules.  15. 16. 

(b)  Estates  and  Interests 

Created,  17-21. 

III.  Pleading  and  Evidencb,  22. 


Damages  for  breach  of  covenant,  see  Damages,  6;  Tennyson  v. 
Fh'cner.  50,  51  (2). 

From  cliildren  of  first  wife,  of  hinds  lieid  by  a  childiess  second 
wife,  see  Descent  and  Distrirution,  11 ;  Lay  ton  v.  Herr,  203, 
207  (5). 

Delivery  of,  see  Evidence,  10,  11.  15;  Pcthtel  v.  Prthtcl,  0(54. 

Of  infant  constituting  a  fraud,  see  Fravd,  7:  Aclcrman  v.  Hawk- 
ins. 4S;},  400  ( 1 ) ,  404  ( 1 ) . 

Mav  l)e  reformed,  see  Ueformation  ;    Tennyson  v.  Fleener,  50,  51 

(1). 
General  verdict  against  i)arty  claiming  deed  was  delivered  is  a 

finding  of  no  delivery,  see  Trial,  23:  Pcthtel  v.  Pcthtel.  ♦MH,  (571 

(10). 

Taken  in  wr<ing  name  constitutes  trust  in  favor  of  beneficiary,  see 
Trusts,  2:  Dressel  v.  Lohstein.  505. 

T.    Rrqi'tsites  and  Validity. 

(A)     \.\TVRE  AND  Essentials. 

1.  Consideration. — Married  Woman. — A  deed  executed  by  a  mar- 
ried woman  In  considerntion  of  lands  conveyed,  nt  her  recjuest. 
to  her  husband  and  her  father-in-law,  upon  an  agreement  by  them 
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subsequently  to  convey  certain  of  such  lands  to  her,  is  s\\\y 
ported  by  a  consideration  moving  to  her. 

Ackerman  v.  Haickins,  483, 403  (2). 

2.  Consideration, — Expectant  Forced  Heirs  of  Childlexs  Secf>nd 
Wife. — Estoppel — A  deed  from  the  expectant  forced  lieirs  of  a 
childless  second  wife,  of  the  land  to  be  inherited,  in  trust  for  tlio 
benetit  of  the  grantors,  does  not  i*rociude  such  grantors,  under 
§3020  Bums  1008,  Acts  1800.  p.  131,  §3.  estopping  such  children 
when  a  deed  is  executed  thereto  supi)orted  by  a  valuable  con- 
sideration, from  claiming  such  lands. 

DoddY,  ShatUon,  377,  S8\  (5). 

3.  Conveyance  of  Expectancy. — Requisites. — ^A  conveyance  of  an 
expectancy  is  never  presumed,  is  always  viewed  with  suspicion, 
and  the  grantee  must  show  that  it  was  made  in  good  faith,  with- 
out fraud,  and  upon  the  receipt  of  full  value. 

Layton  v.  Herr,  203, 20G  (4). 

4.  Tax  Sales. — Presumptions. — Liens. — ^A  tax  deed  is  presumed  to 
be  legal  and  to  vest  in  the  grantee  an  absolute  title  in  fee  sim- 
ple; but  if  it  be  Illegal,  it,  nevertheless,  constitutes  a  lien  for 
the  amount  paid.  Ellison  v.  Branstrator,  307, 313  (9),  314  (9). 

(B)     FoBM  AND  Contents. 

5.  (irantinff  Clause. — A  deed  reciting  that  the  grantor  and  his  wife 
"convey  and  warrant"  to  the  grantee  a  certain  tract  of  land,  (\)n- 
veys  the  fee-simple  title  to  the  grantee  ( 83058  Burns  1908,  §2927 
R.  S.  1881),  the  words  "heirs"  and  "assigns"  being  unnecessary 
(^3tH50  Burns  1008,  §2920  R.  S.  1881). 

Adaww  V.  JferriK,  315, 320  ( 1 ),  327  (1),328  (1). 

6.  Granting  Clause. — Limiting  Scope  of. — ^The  use  of  the  words 
"convey  and  warrant"  in  the  granting  clause  of  a  deed  may  be 
controlled  by  modifying  and  limiting  words  used  in  the  haben- 
dum clause  of  such  deed. 

Adams  v.  Merrill  315, 320  (2),  328  (2). 

7.  Granting  Clause. — Limiting. — A  deed  by  which  the  grantors 
"convey  and  warrant  to  Luzette  Merrill  [certain  land],  said  Lu- 
zette  Merrill  •  ♦  ♦  to  have  and  to  hold  the  use  of  the  lands 
*  ♦  ♦  during  her  natural  life,  and  upon  her  death  the  abso 
lute  title  in  fee  simple  ♦  ♦  ♦  shall  vest  in  the  heirs  of  the 
body  of  said  Luzette  Merrill"  and  that  "In  case  said  Luzette  Mer- 
rill shall  die  without  leaving  any  heirs  of  her  body  living  at  the 
time  of  her  decease,  then  upon  the  death  of  said  Luzette  Merrill 
the  title  to  one-third  of  said  lands  shall  vest  In  Ira  Merrill,  the 
husband  of  said  Luzette  Merrill,  and  the  title  to  the  remaining 
two-thirds  of  said  land  shall  vest  in  the  heirs  of  the  body  of 
Martha  K.  Adams,  sister  of  said  Luzette  Merrill,"  gives  to  Martha 
K.  Adams,  or.  if  dead,  to  her  children,  two-thirds  of  such  land, 
and  to  the  husband  of  Luzette  Merrill  one-third  thereof,  in  the 
event  of  the  death  of  Luzette  Merrill  leavinsr  no  living  child. 

Adams  v.  Merrill  315. 322  (3),  323  (3),  324  (3),  325  (3). 

8.  "Heirs  of  the  Body.*' — Tlie  words  "heirs  of  the  body,"  as  used 
in  a  deed  giving  certain  land  to  a  daughter  and  upon  her  death  to 
her  children  and  "heirs  of  the  body"  of  said  daughter  then  livinjr, 
import  children.  Adams \.  Merrill  ti^ty,  ^24  (7). 

0.  ''Childrrur-^^Hcirs  of  the  Body.''-'Adopt€d  Child.— An  adopted 
cliild  takes  no  title  under  a  deed  to  his  adoptive  mother  and  her 
"children"  and  the  heirs  of  her  bodv  living  at  her  death. 

•Adams  v.  Merrill  315. 326  (11). 
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10.  M'arraniif. — "Uifir*:' — At  the  cuiumou  law  the  word  "heirs" 
was  necessary  to  a  deed  in  panting  an  abc«olute  title,  the  faihir^^ 
to  use  which  resulted  in  the  ereatioD  of  a  life  estate. 

Adams  v.  Uerrill,  315. 32S  ( 13). 

(G)     Deli^xey. 

11.  Jurif, — ^Deliverj-  is  essential  to  the  ralidity  of  a  deed,  and  is  a 
qDestion  of  fad  fc»r  the  jury.  Pethiel  w  Pcthtcl.KlMA'^KM  (H. 

12.  KlrmentH. — The  delivery  of  a  deed  is  lar^ly  a  questltm  of  in- 
tention, but  it  mast  be  manifestefl  by  words  or  acts,  or  l>y  both. 

Pethtel  V.  Pethtel  eit>4,  IW7  (2>. 

13.  Eficrotc. — ^The  delivery  of  a  dee<l  to  a  third  |>erson  to  be  de- 
livered to  the  grantee,  must  be  wholly  unconditional,  and  must 
be  accompanied  by  a  statement  of  the  nature  of  such  d*?ed  and 
with  specific  directions  that  it  be  delivered  absolutely  to  the 
grantee,  or  for  his  benefit  Pethicl  \.  PcihUl(jKH,VAyi  (3). 

(D)     VALiDmr. 

14.  Partition. — ChiUlless  fircond  Wife— Forced  JTrirs.— A  deed  by 
a  childless  second  wife's  exiiectant  fori'ed  heir — a  child  by  tlie 
husbiind's  former  marriage — to  such  wife  merely  for  the  purix)se 
of  partitioning  such  husband^  land,  conveys  no  additional  title. 

Dudd  v.  Sihanton,  377,  381  (4). 

IT.      COKSTRl'CnON  AND  OPERATION. 

(A)  General  Rules. 

15.  Words. — Courts  will  give  effect  to  all  of  the  words  used  in  a 
deed,  and  give  them  their  ordinary  meaning  when  possible. 

Adams  v.  Merrill  315, 323  (4),  329  (4). 

10.  Legal. — Equitable. — Merger. — Tax  Sales, — ^The  holder  of  a  tax- 
deed  who  afterwards  re<eives  a  conveyance  of  the  land  from  the 
owners  may,  when  e<iulty  requires  It,  enforce  his  rights  under 
the  lax  sale,  since  etjuity  keeps  the  tax  lien  alive  to  protect  his 
rights.  Ellison  v.  Branstrator,  307. 314  ( 10) , 

(B)  Estates  and  Interests  Cheated. 

17.  Quitclaim, — Estates  in  Expectancij. — Estoppel. — A  quitclaim 
deed  dot*s  not  operate  uiion  an  estate  In  exi)ectanc,v,  and  the 
grantor  is  not  estopped  from  claiming  such  estate  when  it  Ih>- 
comes  vested.  Layton  v.  Herr,  203, 205  (2 ) . 

1ft.  Expect  ant  Estates. — Childless  Widotr. —  Heirs.— Estoppel. — 
Tender  §§3020,  3023  Bums  1908,  Acts  1899,  p.  131,  §3.  and  Acts 
1907,  p.  71.  §1,  a  father's  children  by  a  prior  marriage  are  es- 
topped from  claiming  title  as  forced  heirs  of  their  father's  subse- 
quent childless  widow,  where  they  have  conveyed  such  land  and 
have  received  pay  therefor.  La y/on  v.  fferr,  203,  .*2(X)  (3). 

19.  Remainders. — Limiting  after  Orant  of  Estate  Tail. — ^A  valid  re- 
mainder may  be  limited  after  the  grant  of  an  estate  tail  (839?U 
Burns  1908,  §2958  R.  S.  1881).         Adain«  v.  AferriU,  315, 32,3  (5). 

20.  Remainder  with  Double  Aspect, — ^A  deed  may  provide,  on  the 
happening  of  a  designated  contingency,  for  the  gift  of  a  remainder 
in  fee  to  certain  persons,  and  to  others  upon  the  failure  of  the 
happening  of  such  contingency.        A /faiiw  v.  Aferrt'W.  315, 323  (O). 

21.  Remainder  to  Children. — Sihelley*s  Case. — A  deed  giving  to  the 
grantors'  daughter  a  life  estate.  remahnhT  to  Ix^r  children  and 
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"the  heire  of  the  body"  of  Buch  daughter  then  living,  gives  ji 
vested  remainder  to  such  children  by  purchase  and  not  by  descent. 

Adama  v.  Merrill  315, 325  (8). 

III.     Pleading  and  Evidence. 

22.  Delivery. — Evidence. — Evidence  that  a  grantor  signed  a  deed 
conditioned  upon  his  retention  of  the  possession  of  the  grante<l 
land  "as  he  may  see  tit  during  his  natural  life,"  that  he  gave  the 
deed  to  a  third  i)er8on  dire<ting  that  it*  tlie  grantor  predeoeastnl 
such  third  person,  he  should  give  such  doeU  to  the  grantee,  that, 
at  such  person's  request,  the  grantor  placed  such  deed  in  the  safe 
of  a  local  merchant,  with  a  direction  for  the  merchant  to  keep 
it  until  the  grantor  called  for  it,  and  that  if  he  did  not,  some 
one  would,  the  merchant  not  knowing  \\hat  the  pai)er  was.  and 
that  upon  tlie  death  of  tlie  grantor,  such  merchant  delivered  it 
to  tlie  grantee,  does  not  show  a  valid  deliverj',  and,  therefore,  the 
deed  passed  no  title,  Ptthtel  v.  Pethteh 664, 668  (4), 670  (4). 

DELIVERY— 

See  Deeds. 

DEMAND— 

Complaint  by  redemptioner  need  not  allege,  where  statute  gives 
him  lien  for  amounts  paid,  see  Contribution,  2 ;  Ellison  v.  Bran- 
strator,  307.  310  (2). 

DEMTJBBEBr- 

See  Pleadino. 

DESCENT  AND  DISTRIBUTION— 

See  Executors  and  Administrators. 

Right  of  aliens  to  hold  lands,  see  Aliens  ;  Lehman  v.  State,  ex  rel, 
330,  aSo  (6),  337  (6). 

Deed  from  exr)ectant  forced  heirs  of  childless  second  wife,  see 
Deeds,  2;  Dodd  v.  Shanton,  377,  381   (5). 

Decree  In  partition  in  suit  l)etween  childless  second  wife  and  chil- 
dren of  husband's  former  marriage,  title  given  by,  see  Judgment, 
9;   Dodd  V.  Shanton,  377,  382  (G). 

1.  Regulation  of, — Aliens. — Treaties. — The  power  of  the  St«te  to 
regulate  the  subject  of  descent  and  distribution  of  the  property 
of  aliens  is  subject  only  to  constitutional  restrictions,  federal  laws 
and  treaties.  Lehman  v.  State,  ex  ret.,  330, 334  (2) . 

2.  Aliens. — Powers  of  States.— Th^  State,  in  the  absence  of  consti- 
tutional restrictions,  federal  laws,  or  treaty  rights,  may  deny  to 
aliens  the  privilege  of  inheriting  lands,  or  it  may  grant  such 
right  under  restrictions  which  to  it  may  seem  proper. 

Lehman  v.  State,  ew  reU  330. 334  (3). 

3.  Talcing  and  Transmitting  5|/.— AHerw.— The  power  to  take,  and 
the  power  to  transmit  lands  by  descent  are  separate;  and  at  the 
common  law  an  alien  could  not  take  nor  transmit,  his  right  so 
to  do  being  wholly  statutory. 

Lehmany.  State,  ex  rel„  330,336  (7). 
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4.  Contingent  Remainder. — Adopted  ChUdren. — An  adopted  child 
takes  the  Interest  of  its  adopting  parents  In  a  contingent  re- 
mainder of  land.  Adams  v.  Merrill,  315, 325  (9). 

5.  Adopted  Children. — ^Adopted  children  inherit  the  same  as  other 
children.  Adams  v.  Merrilh  315, 326  ( 12) . 

6.  Heirs, — Living  Persona. — A  living  person  has  no  heirs. 

Adama  v.  Merrill,  315, 329  (14) 

7.  Lands  Conveyed  by  Gift.— Stat utes.^Under  §2997  Burns  1908, 
§2473  R.  S.  1S81,  lands  conveyed  to  an  intestate  by  gift,  or  in 
(•(jnsideratlon  of  love  and  affection,  descend  to  the  donor,  if  liv- 
ing, where  such  intestate  leaves  no  husband,  or  wife,  or  chil- 
dren or  the  descendants  thereof.        A' ?c w wi  v.  Frcad,  587,589  (1). 

8.  Childless  WUIoic— Statutes.— Vuiler  §2927  Burns  1908.  §2405 
R.  S.  1881,  providing  that  after  the  payment  of  debts,  legacies 
and  expenses  of  administration,  a  decedent's  estate  shall  be  dis- 
tributed to  his  legal  heirs,  and  §.3018  Burns  1908,  Acts  1889,  p. 
131,  §1,  providing  that  une-third  of  the  personal  property  of  an 
intestate,  where  tl\ere  are  two  or  more  children  surviving,  shall 
descend  to  the  widow,  and  if  but  one  child,  one-half  shall  de- 
scend to  each,  such  widow  takes  such  part  only  after  the  pay- 
ment of  debts.  Roberts  v.  Dimmett,  5C6,  569  (4),  570  (4). 

9.  Widorcs. — Election. — Wills. — Presumptions. — A  widow  may  elect 
not  to  take  under  her  husband's  will,  and  the  presumption  Is 
that  the  law  does  not  discriminate  between  the  widow  of  a  tes- 
tate and  of  an  Intestate  husband. 

Roberts  v.  Dimmett,  560, 570  (6). 

10.  Childless  Widotc.— Heirs.— E.rpcetancies.'—lJndeT  §2487  R.  S. 
1881  a  childless  second  or  subsequent  wife,  the  husband's  children 
by  a  former  marriage  being  alive,  took  a  fee  simple  In  one-third 
of  his  real  estate,  his  children  being  her  forced  heirs,  such  chil- 
dren having  merely  a  fixed  expectancy  during  her  life. 

Layton  v.  Herr,  2a3, 205  ( 1 ) . 

11.  Childless  Widoic. — Conveyance  by  Children. — Burden  of  Proof. 
—Curative  Statutes.— Sections  3020,  3023  Burns  1908,  Acts  1899, 
p.  131,  §3,  and  Acts  1907,  p.  71,  §1,  were  enacted  to  prevent  chil- 
dren of  a  father  who  subsetiuently  left  a  childless  widow  from 
afterwards  claiming  lands  inherited  from  such  widow,  which 
they  had  sold  and  for  which  a  fair  price  had  been  received,  but 
the  burden  is  ui)on  the  grantee  to  prove  that  such  children  in- 
tended to  convey  their  expectant  estate. 

Layton  v.  Herr,  203, 207  (5). 

12.  Widotvs.— Childless.— Fviov  to  the  act  of  1899  (Acts  1899,  p. 
131),  a  childless  second  wife  took  n  fee  simple  in  one-third  of 
her  husband's  real  estate,  but  his  children  by  a  former  marriage, 
or  their  descendants,  become  her  forced  heirs. 

Dodd  V.  Shatiton,  377, 381  (1). 

13.  Widows. — Childless. — Forced  Heirs. — Husbands  of. — Where  a 
daughter  by  a  former  marriage  is  the  expectant  forced  heir  of 
her  father's  childless  second  wife,  and  she,  together  with  her 
only  child,  predeceases  such  childless  second  wife,  her  husband 
takes  no  interest  in  such  land,  the  act  of  1901  (Acts  1901,  p.  554) 
providing  that  the  children,  or  their  descendants,  shall  become 
such  heirs.  Dodd  v.  Shanton,  377, 381  (2). 

14.  Widotcs. — Childless. — Heirs  of. — Law  Governing. — ^The  law  in 
force  at  the  death  of  a  childless  second  wife  gcu^erns  as  to  the 
persons  who  shall  be  her  heirs.         Dodd\.8hanton,Zll,^l  (3). 
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15.  Husband  to  W</e,— Under  §3028  Burns  1908.  §2490  R.  S.  1881, 
a  surviving  widow  takes  her  intestate  husband's  entire  estate, 
where  he  left  no  child,  father  nor  mother. 

Klemm  v.  Fread,  587, 590  (2) . 

IG.  Husband  to  Wife. — Lands  Conveyed  by  Gift, — ^Where  an  in- 
testate leaves  no  children,  or  their  descendants,  father,  or  mother, 
lands  conveyed  to  him  by  gift  descend  to  his  widow  ( §3028  Burns 
1908,  §2490  R.  S.  1881),  unless  the  donor  survived  the  intestate, 
the  donor's  heirs  not  being  included  in  the  statutes  ( §2997  Bums 
1908,  §2473  R.  S,  1881).  Jilemw  v.  Freod,  587, 591  (4). 

17.  Husband  from  Wife. — Estoppel. — A  husband,  unless  estopped, 
inherits  one-third  of  his  deceased  wife's  real  estate  free  from  her 
postnuptial  debts.  Hampton  v.  Murphy,  513, 519  (3) . 

18.  Husband  from  Wife. — Debts. — Estoppel. — Mortgages. — A  hus- 
band who  Joins  his  wife  in  executing  a  mortgage  ui)on  her  real 
estate  is  estopped,  at  her  death,  to  claim  his  one-third  interest  in 
such  land,  where  such  part  is  necessary  to  pay  the  mortgage. 

Hampton  v.  Murphy,  513, 520  (4). 

19.  Husband  and  Wife. — Mortgage  Debts. — ^The  same  rules,  as  to 
the  payment  of  mortgage  debts,  applying  to  the  inheritance  by 
a  wife  from  her  husband  apply  to  the  inheritance  of  a  husband 
from  his  wife.  Hampton  v.  Murphy,  513, 521  (0) . 

20.  Husband  from  Wife. — Mortgage  Debts. — ^A  husband's  one-third 
interest  in  his  deceased  wife's  real  estate  is  liable,  if  necessary, 
for  the  payment  of  her  mortgage. 

Hampton  v.  Murphy,  513,  521  (7) . 

21.  Sales  of  Real  Estate  to  Pay  Debts. — Including  Husband*s  Part. 
— Estoppel. — Where  a  surviving  husband  is  made  a  party  to  a 
petition  to  sell  real  estate  to  pay  his  deceased  wife's  mortgage 
debts,  and  he  defaults,  a  decree  being  entered  to  sell  the  fee 
simple  title,  and  giving  the  husband  his  portion  out  of  the  pr(v 
ceeds,  and  he  accepts  such  portion,  receipting  the  administrator 
in  full  for  his  share,  he  is  estopped  from  claiming  any  interest 
in  such  real  estate.  Hampton  v.  Murphy,  513, 520  (5),  522  (5) . 

DIBECTOBS^ 

See  COBPOBATIONS. 

DISMISSAL  AND  NONSUIT— 

Appeal  will  be  dismissed,  where  no  question  is  presented,  see  Ap- 
peal, 37;  Cole  Carriage  Co.  v.  Hornbeck,  61,  64  (4). 

DIVOBCE— 

1.  Allowances  to  Wife  for  Expenses. — A  wife  who  has  sufficient 
property  should  not  be  granted  a  temporary  allowance  pendente 
lite,  but  where  a  wife  secures  a  divorce,  or  a  husband's  applica- 
tion is  denied,  the  statute  (§1080  Bums  1908,  §1042  R.  S.  1881) 
requires  an  allowance  covering  the  expenses  of  the  wife;  and 
the  sum  of  $200  is  not  excessive  in  a  contested  case,  where  the 
husband's  property  is  valued  at  more  than  $6,000. 

Boggs  v.  Boggs,  397, 400  (4). 

2.  Alimony. — Amount  of. — The  amount  of  alimony  to  be  given  In 
a  divorce  case  is  largely  discretionary  with  the  court. 

Boggs  v.  Boggs,  397, 398  (1). 
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3.  Alimony. — Measure  of. — A  wife  who  secures  a  divorce  should  be 
granted  alimony  sufficient  to  place  her  in  as  good  a  financial  po- 
sition as  she  occupied  during  marriage. 

Boggs  v.  Boggs,  397, 399  (2) . 

4.  Alimony. — Evidence. — ^Alimony  in  the  sum  of  $3,000  given  to  a 
wife  who  is  granted  a  divorce  because  of  her  husband's  cruelty, 
the  evidence  showing  that  he  owned  land  valued  at  16,425,  and 
a  life  estate  in  other  land  having  an  annual  rental  value  of 
$1,272,  is  not  excessive.  Bogg8y.Bogg8,3ld7,Sld9  (S), 

5.  Alimony. — Instalments. — Stay, — Motion  to  Modify  Judgment. — 
Appeal. — A  judgment  for  alimony  made  payable  in  instalments 
conditioned  upon  defendant's  staying  the  judgment  Is  not  bad, 
the  presumption  being  that  the  stay  was  to  be  given  as  required 
by  statute  (§§732,  733  Burns  1908,  §§690,  691  R.  S.  1881)  ;  and 
no  question  can  be  raised,  on  appeal,  as  to  the  form  of  Judgment, 
there  being  no  motion  to  modify.  Bogga  v.  Bogg's,  397, 400  (6). 

DBAINS— 

For  carrying  off  surface-waters,  may  be  discontinued,  see  Munici- 
pal Corporations,  23;  Finl^f  v.  City  of  Kendallville,  430,  432 

(1). 

Liens  for  construction  of,  Inferior  to  tax  liens,  see  Taxation  ;  Elli- 
son V.  Branstrator,  307,  313  (8). 

EASEMENTS— 

See  Railroads  ;  Yendob  and  Purchaseb. 

Of  railroad  companies  to  use  streets,  see  Municipal  Corporations, 
10 ;    Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 170  (7). 

ELECTION— 

To  take  alternative  under  a  contract,  see  Contracts,  30;  Indiana, 
etc..  Oil  Co.  V.  Stewart,  554,  556  (2),  560  (2). 

Bv  widow,  see  Descent  and  Distribution,  9 ;   Roberts  v.  Dimmett, 
*^506,  570  (15). 

Of  holding  another  term,  see  Landlord  and  Tenant,  2-4 ;  C,  Calla- 
han Co.  v.  Michael,  215. 

ELECTKICITY— 

See  Negligence. 

Action  for  injury  to  servant  by,  see  Master  and  Servant,  35,  36; 
Ralcy  Y.  Evansville  Oas,  etc.,  Co.,  649. 

Electric  light  companies,  by  setting  poles  in  street,  impliedly  per- 
mit other  companies  to  use  their  poles  for  arranging  their  wires, 
see  Telegraphs  and  Telephones,  5 ;  Beaning  v.  South  Bend  Elec- 
tric Co.,  201,  271  (6). 

ELECTRIC  LIGHTS— 

See  ELECTRicrn-. 

EMERY  WHEELS— 

See  Master  and  Servant,  10. 
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EMINENT  DOMAIN— 

CroRs-ex  a  ruination  of  witness  as  to  amount  of  damages,  see  Wit- 
nesses, 3;  Indianapolis,  etc.,  R.  Co.  v.  Shea,  608,  612  (6). 

1.  Railroads, — Damages  to  Frontagers. — Complaint.— A  complaint 
by  tlie  owner  of  a  lot  fronting  upon  a  street  over  which  defendant 
railroad  company  had  constructed  its  track,  alleging  that  the  use 
of  the  street  by  such  company  totally  destroyed  the  value  of  his 
house  as  a  residence  and  "depreciated  the  value  of  said  prop- 
erty" in  the  sum  of  $5,(X)0,  shows  that  the  market  value  of  plain- 
tiff's property  was  depreciated. 

Indianapolis,  etc.,  R.  Co.  v.  Shea.  608, 610  (1). 

2.  Railroads. — Construction  icith  Consent  of  Frontager. — Damages. 
— Ansicer. — ^An  answer  alleging  that  the  defendant  railroad  com- 
pany constructed  its  track  upon  the  street  in  front  of  plaintiflTs 
lot,  and  that  he  consented  thereto,  is  bad  in  an  action  for  the 
damages  caused  thereby. 

Indianapolis,  etc.,  R.  Co.  v.  Shea,  608,  611  (2). 

3.  Railroads. — Damages. — Measure  of. — The  measure  of  damage^- 
to  a  frontager  whose  property  abutted  the  street  upon  which 
defendant  railroad  company  had  constructed  its  road,  is  tlie 
diflference  in  value  of  his  property  before  and  after  the  construc- 
tion and  operation  of  such  road.  • 

Indianapolis,  etc.,  R.  Co.  v.  Shea,  608, 611  (4). 

4.  Damages  to  Frontagers. — Instructions. — AppUcahility. — In  an 
action  for  damages  against  a  railroad  company  for,  constructing 
its  track  upon  the  street  In  front  of  plaintiflTs  property,  an  in- 
struction that  such  company  can  be  compelled  to  construct 
switches  and  sidings  necessary  to  accommodate  elevators,  mills 
and  factories  built  along  the  line  thereof,  is  not  applicable. 

Indianapolis,  etc.,  R.  Co.  v.  Shea,  608, 612  (5). 

EMPLOYERS'  LIABILITY  ACT— 

See  Master  and  Servant  ;  Negligence  ;  Railboads. 

EQUITY— 

See  Contribution  ;  Injunction  ;  Trespass. 

Keeps  lien  alive  to  protect  rights  of  parties,  see  Deeds,  16;  Elli- 
son v.  Branstrator,  307,  314  (10). 

ESCBOW— 

Delivery  in,  see  Deeds,  13;  Pethtel  v.  Pethtel,  664,  667  (3). 

ESTATES— 

See  Deeds  ;  Descent  and  Distribution  ;  Real  Property  ;  Vendor 
and  Pi'rciiaser:   Wili^. 

1.  Fee-Tail. — Statutes. — Fee-tails  are  by  statute  (§31K>4  Burns 
1008,  §2958  R.  S.  1881),  made  fee-simple  titles. 

Lee  v.  Lee,  645, 649  (4). 

2.  **Property." — Statutes. — ^The  word  "property."  as  used  in  §1356 
Bums  1908,  §1285  R.  S.  1881,  providing  that  real  "property"  shall 
include  "lands,  tenements  and  hereditaments"  includes  every 
species  of  title,  Inchoate  or  complete,  and  every  right  which  lies 
in  contract,  executory  or  executed. 

Adams  v.  Merrill,  315, 326  (10). 
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Where  parties  construe  conti'uct  and  one  thereof  acquires  rights 
thereunder,  other  party  is  estopped  to  deny  such  construction. 
see  CoNTBAcrs,  21 ;  Coulter  v  Crawfardsville  Trust  Co.,  64,  68 
(4). 

Failure  to  give  directions,  where  contract  requires  the  giving  there- 
of, estoi>s  person  whose  duty  It  is  to  give,  from  claiming  a 
breach^  see  Contbacts,  28;  Jennings  v.  Shcrtz,  120,  130  (7). 

Of  deed  by  expectant  forced  heirs  of  childless  second  wife,  see 
Deeds,  2;    Dodd  v.  Sfianton,  377,  381  (5). 

None  against  person  claiming  an  expectancy,  where  he  had  executed 
only  a  quitclaim  deed,  see  Deeds,  17,  IS;   Lay  ton  v.  Herr,  203. 

In  absence  of,  husband  inherits  one-third  of  wife's  real  estate,  see 
Descent  and  Distribution,  17,  IS;    Hampton  v.  Murphy,  513. 

Of  husband  to  claim  his  Interest  In  wife's  land,  where  it  was  sold 
on  petition  to  pay  debts  and  he  accepted  proceeds,  see  Dk.sckxt 
AND  Distribution,  21 ;  Hampton  \.  Murphy,  513,  520  (5),  522  (5). 

Surrender  of  policy  by  assured  and  cancelation  of  premium  note, 
estop  beneficiary  from  claiming  Insurance,  see  Tnsirance,  5; 
Equitable  Life  Assur,  Soc,  etc  v.  StouyK  411,  415  (5). 

Of  frontagers  who  stand  by  while  alley  Improvements  are  made. 

see  MT7NICIPAL  Corporations,  21 ;  City  of  Loyan sport  v.  Webster ^ 

499,  504  (6). 
Party  estopped  to  complain  of  defects  In  instructions,  where  sucli 

party  asked  instructions  containing  same  defect,  see  Trial,  18; 

Lake  Erie,  etc.,  R.  Co,  v.  Cotton,  580,  585  (6). 

EVIDENCE. 

I.    Pbssumptions,  1, 2.  VI.    Parol    Evidence     Varying 

II.   Rblrvanct,  Materiality   and  Writings,  20-22. 


COMPBTXNOY,  8-8. 

III.  Admissions,  9-11. 

IV.  Declarations,  12-17. 

V.   Documentary  Evidence,  18, 19. 


VII.    Opinion  Evidence.  23. 

VIII.  E\^DENOE  at  Former  Trial, 
or  in  Other  ProoeedingSi 
24. 


See  Jury  ;   Witnesses. 

Erroneous  admission  of,  to  be  questioned  on  appeal,  must  !«  made 
cause  for  a  new  trial,  see  Appeal,  8;  Sew  Long  Distance  Tel.  Co. 
V.  White,  382.  3s6  (2). 

Insufficiency  of.  to  support  judgment,  can  be  considered  on  appeal, 
only  where  all  of  the  evidence  is  In  record,  see  Appeal,  10;  J/c- 
Gary  v.  Yeayer,  (li)Q. 

When  questioned,  on  appeal,  must  be  set  out  In  brief,  see  Appeal, 
34,  35. 

Appellate  Court  will  not  weigh,  see  Appkal.  41-52. 

Questions  concerning,  not  reviewable,  wliere  evidence  is  not  in 
record,  see  Appeal.  35,  62. 

Admission,  or  exclusion  of,  where  not  prejudicinl,  harmless  error, 
see  Appeal,  54,  55. 

Where  defendant  demurs  to,  rulings  on  answers  are  harmless,  see 
Appeal,  56;  Plaskett  v.  Benton-Warren,  etc..  S'or.,  ;i.5«,  StJO  (2). 

Judgment  resting  upon  Incompetent  evidence  will  be  reversed,  see 
Appeal,  64:   Buffalo,  etc..  Quarries  Co.  v.  Davis,  116.  120  (4). 
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Sufficiency  of,  In  action  on  note,  see  Bilus  and  Notes,  11 ;  Poetkcr 
V.  Tindle,  455,  456  (2). 

In  action  against  carrier  for  failure  to  transport  goods,  see 
Carbikbs,  8;  Pittsburgh,  eta,  R.  Co.  v.  Wood,  1,  11  (12). 

Showing  discrimination  by  railroad  company,  see  Carrters,  11; 
Pittsburgh,  etc,  R,  Co,  v.  Wood,  1,  12  (14),  17  (14). 

Instruction  as  to  consideration  of  hypothetical  questions  and  an- 
swers, see  Cabbi£bs,  37 ;  Terre  Haute  Traction,  etc.,  Co,  v.  Payne, 
132,  143  (12). 

Showing  part  payment  and  partial  delivery  taking  contract  from 
operation  of  statute  of  frauds,  see  Contracts,  4 ;  S.  Bash  d  Co. 
V.  Sible,  408. 

Should  not  be  set  out  in  special  findings,  see  Contracts,  3S  ;  Shcl- 
ton  V.  Lundin,  172,  177  (3). 

Falling  to  show  a  delivery  of  a  deed,  see  Deeds,  22;  Pcthtcl  v. 
Pethtel,  664,  668  (4),  670  (4). 

Showing  reasonable  amount  of  alimony,  see  Divorce,  4;  Boggs  v. 
Boggs,  397,  399  (3). 

Courts  take  Judicial  notice  that  coal  burned  In  generating  power 
does  not  go  into  the  oil  well  that  is  being  drilled,  see  Mechanics' 
Liens,  1;   Niagara  Oil  Co.,  v.  McBce,  576,  579  (1). 

Parol  evidence,  admissible  to  show  the  receipt  and  opening  of  bids 
for  alley  improvements,  see  Municipal  Corporations,  19;  City 
of  Logansport  v.  Webster,  499,  502  (3). 

Proximate  cause  and  negligence  may  be  established  by  circumstan- 
tial, see  Neougence,  6;  City  of  Fort  Wayne  v.  Merriman,  286, 
288  (2). 

Sufficiency  of,  to  charge  city  with  negligence  in  maintaining  bridge, 
see  Neougence,  12;  City  of  Fort  Wayne  v.  Merriman,  286,  289 
(3). 

Sufficiency  of,  in  action  for  negligence  against  telephone  and  elec- 
tric light  companies,  see  Negligence,  13;  Beaning  v.  South  Bend 
Electric  Co.,  261,  279  (12). 

Failing  to  show  that  saloon  was  nuisance,  see  Nuisance,  11 ;  Joseph 
Schlitz  Brewing  Co.  v.  Shieh  623,  624  (2),  626  (2). 

Showing  contract  by  parent  to  pay  child  for  services,  see  Parent 
AND  Child,  2;   Hill  v.  Hill,  99.  100  (2). 

Cannot  be  considered  in  determining  sufficiency  of  complaint,  see 
Pleading,  5;  Hill  v.  Ward,  458,  465  (6). 

Of  accident  at  railroad  and  street  crossing,  see  Railroads.  23; 
Cleveland,  etc.,  R.  Co.  v.  Moore,  58,  60  (5). 

Instruction  concerning  consideration  of,  as  to  amount  of  damages, 
see  Railroads,  28;  Indianapolis,  etc,  Traction  Co.  v.  Netcby, 
540,  545  (7). 

Instructions  should  be  applicable  to,  see  Sales.  1 ;  McCaskcy  Regis- 
ter Co.  V.  Curfman,  297,  303  (1) ;  see  Trl\l,  11. 

Demurrer  to,  rule  as  to  assessment  of  damages,  see  Trial,  7; 
Plaskctt  V.  Benton-Warren,  etc,  Soc,  358,  360  (1). 

On  demurrer  to,  court  considers  only  the  evidence  most  favorable 
to  plaintiff,  see  Triai^  8;  Plaskett  v.  B€nton-Warr€n,  etc.,  Soc, 
35S,  300  (3). 
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Where  si)ecial  AndingB  omit  uecesuary  fact,  finding  should  be 
against  one  having  burden  of  proof,  see  Trial,  35;  Mayer  v.  C 
I\  Lesh  Paper  Co.,  250,  251  (1). 

Bnrdeu  of  proof  In  actions  on  notes,  see  Bills  and  Notes. 

Burden  of  proof,  in  action  for  injury  to  passenger,  see  Carriers,  24 ; 
Lake  Erie,  etc.,  R,  Co.  v.  Cotton.  580,  586  (7). 

Burden  of  proving  allegations  of  complaint,  on  plaintiff,  see  Mas- 
ter AND  Servant,  42 ;  iHdianapolia  Foundry  Co,  v.  Bradley,  530, 
532  (1). 

Burden  of  proving  agent's  authority  to  make  oral  contracts  con- 
tradictory to  printed,  upon  ])er8on  claiming  under  such  oral  con- 
tract see  Sales,  2;  McCaskey  Register  Co.  v.  Curfman,  297, 
303  (2),  305  (2). 

Burden  of  proving  ability  to  perform  tender,  upon  the  person  mak- 
ing tender,  see  Tender,  2;  Supreme  Tent,  etc.,  v.  Fisher,  419, 
427  (7). 

I.    Presumptions. 

1^  Contradicting  Physical  Facts. — A  person  is  conclusively  pre- 
sumed to  hear  what  is  clearly  audible,  and  to  see  what  is  plainly 
visible.  Cleveland,  etc.,  R.  Co.  v.  Moore,  58, 01  (6) . 

2.  Burden  of  Proof. — Every  one  Is  presumed  to  obey  the  law,  and 
he  who  alleges  against  another  an  evil  act  or  an  evil  intent, has 
the  burden  of  proving  It. 

Joseph  Schlitz  Bretcing  Co.  v.  Shicl,  623, 626  (5). 

II.    Relevancy,  Materiality  and  Competency. 

As  to  admission  and  exclusion  of,  see  Trial. 

Earnings  of  decedent,  admissible,  see  Railroads,  25;  Indianapolis, 
etc..  Traction  Co.  v.  Newhy,  540,  543  (4). 

Signal  custom  of  steam  railroads,  not  admissible  in  action  against 
intern rban  company  for  injuries  because  of  failure  to  give  signal 
at  crossing,  see  Railroads,  26;  Indianapolis,  etc..  Traction  Co.  v. 
Newhy,  540,  544  (5). 

3.  Character  of  Eousehold. — Injuries  to  Wife. — ffushand^s  Dam- 
ages.— Railroads. — In  an  action  for  damages,  by  a  husband,  for 
injuries  to  his  wife,  evidence  that,  in  addition  to  his  own  family, 
he  employed  at  times  four  farm  hands,  is  admissible  as  showing 
the  value  of  her  services. 

Cincinnati,  etc.,  Electric  8t.  R.  Co.  v.  Cook,  401, 405  (3). 

4.  Injvred  Condition  of  Wife  on  Night  of  Injurj/- — Railroads. — Evi- 
dence of  the  condition  of  his  wife  on  the  night  of  the  accident  is 
admissible  in  an  action  for  damages  by  the  husband  against  an 
interurban  railroad  company  for  injuries  to  such  wife. 

Cincinnati,  etc.,  Electric  St.  R.  Co.  v.  Cook,  401, 405  (4) . 

5.  Extent  of  Injuries. — Partly  Incompetent  Anstoers. — Motions  to 
Strike  Out. — Where  a  physician  in  answer  to  a  question  as  to  the 
extent  of  the  injuries  to  plaintiff's  wife  said  that  the  prognosis 
for  getting  well  was  bad,  that  the  condition  might  go  on,  and  that 
she  might  become  insane  or  epileptic,  or  develop  abscesses  on  the 
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brain,  a  motion  to  strike  out  the  entire  answer  should  be  over- 
ruled, the  incompetent  parts,  even  If  improperly  retained,  not 
constituting  reversible  error. 

Cincinnati,  etc.,  Electric  St.  R.  Co.  v.  Cook,  401, 40T  (7). 

6.  Inferences, — Regular  Passenger-Train. — Railroads. — Master  and 
Serrant. — Evidence  that  a  regular  passenger-train  upon  defend- 
ant's road  killed  the  plaintiff's  decedent  justifies  a  Jury  in  in- 
ferring that  such  train  belonged  to  defendant,  and  that  its  em- 
ployes were  acting  in  the  Une  of  their  duty. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  242  (14). 

7.  Mortality  Tables. — Expectancy. — Master  and  Servant. — In  an 
action  by  the  personal  representative  of  a  deceaseil  servant  for 
the  recovery  of  damages  for  such  servant's  death,  tables  of  mor- 
tality are  admissible  in  evidence  to  show  tlie  decedent's  expect- 
ancy. Pittsburgh,  etc.,  R,  Co.  v.  Rogers,  230, 244  (16). 

8.  Right  of  Others  in  Ride  on  Train. — In  an  action  by  the  plain- 
tiff Inr  iK»rs()ual  injuries  sustained  in  alighting  from  defendant 
inlerurl)an  railroad  company's  car,  evidence  as  to  another's 
right  to  passagu*  to  another  i>oInt,  and  of  another's  payment  of 
fare,  is  wholly  irrelevant. 

Indinnapoli.H,  etc..  Transit  Co,  v.  Walsh,  42,  48  (7). 

III.    Admissions. 

9.  Declarations  of  Assfired  After  S!vspenfiion. —  Insurance. —  Dec- 
larations i>y  an  assured,  made  after  his  suspension  by  a  benefi- 
cial association  for  nonimynient  of  du(»s,  that  lie  had  decided  to 
drop  tlie  insurance  and  that  after  advising  with  his  wife — the 
beneflciary — he  decided  not  to  carry  it  any  further,  are  admis- 
sible, in  an  action  l>y  liis  I>e7i(»fipiriry. 

tiuprcmc  Tent,  etc.,  v.  Fisher,  419, 425  (3). 

10.  Declarations  of  Grantor. —  Intentions. —  Dred^i — Delivery.— 
Husband  and  Wife. — In  a  suit  involving  the  delivery  of  a  deed 
signed  by  a  husband,  purporting?  to  coiivey  all  of  such  husband's* 
land  to  certain  of  his  children,  declarations  of  such  husband, 
prior  to  his  second  marrlnfire.  tliat  h**  intended  to  execute  a  con- 
tract with  his  intended  wife  bv  wliich  he  should  retain  all  of  his 
proi»erty.  and  she  .shonTd  retnin  liers,  is  iiot  competent,  where  no 
such  contract  was  ever  executed.    Pcthtcl  \.  Pethtel,iJM,Q10  (Q), 

11.  Delivery  of  Deed. — Declarations  of  Grantor. — In  a  suit  involv- 
ing the  delivery  of  a  deed,  evidence  that  the  grantor  took  the 
deed  to  one  of  the  grantees  and  had  him  read  it  to  the  grantor, 
and  that  such  grantee  notified  the  other  grantees  thereof,  is  in- 
admissible. Pethtel  V.  Pethtel,  664. 671  (7). 

IV.    Declailvtions. 

12.  Trustees. — ^Declarations  of  a  wife  as  to  how  she  came  Into 
IKWsesslon  of,  and  the  purpose  for  which  she  holds,  a  certain  cer- 
tificate of  deposit  given  to  her  by  her  husband,  to  be  delivered 
at  his  death,  to  a  third  person,  are  admissible  in  determining  the 
real  beneficiary.  Traylor  v.  Hollis,  680, 682  (2) . 

13.  Of  Xominal  Purchaser. — Resulting  Trusts. — DeclaratloDS  of  a 
nominal  purchaser,  while  he  holds  the  title  to  the  lands  in  con- 
trovert«y.  Mre  admissible  to  establish  a  resulting  trust  in  favor  of 
third  iiersons.  Traylor  v.  Hollis,  680,  682  (3). 
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14.  Of  Trustee  After  Expirniion  of  jTnwI.—Deiia  rat  ions  of  a  trus- 
tee, after  parting  with  the  possession  of  the  subject-matter  of  the 
trust,  are  not  admissible  to  show  the  rightful  l>eneficiar.v. 

Traylor  v.  Uollis,  680.  (583  (4). 

15.  Of  Third  Persons, — Deeds. — Delivery. — ^Declarations  of  a  third 
person  as  to  the  execution  of  a  deed  are  inadmlwible  In  an  actiou 
contesting  the  delivery  of  such  deed. 

Pctht€ly.PethteLGHH,iil\  (8). 

16.  Of  Pain. — Inter  urban  Ranroad.9. — E\'idence  of  plaintiflTs  dec- 
larations of  pain  made  to  the  witness  on  her  second  visit  to  plain- 
tiff, is  admissible. 

Indianapolis,  etc..  Transit  Co,  v.  Walsh,  42, 46  (4). 

IT.  Bias. — Offer  of  Proof. — ^Evidence  of  witness's  refusal  to  tell 
the  defendant's  attorney  what  the  plaintiff  said  upon  a  certain 
occasion,  and  that  the  witness  instructed  his  wife  not  to  inform 
defendant's  attorney  thereof,  is  Inadmissible,  where  there  was 
nothing  to  show  that  the  plalntifTs  derlarations  concerned  the 
subject-matter  of  the  litigation. 

Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 47  (5). 

V.      DOCUICENTABY  EviDERCE. 

Verified  exceptions  to  report  of  partition,  value  as  evidence,  see 
Pabtition,  2;   Selvage  v.  Oreen,  642,  ^i4  (2). 

18.  Letters. — Re1ei>ancy. — Letters  that  are  not  relevant  to  the  is- 
sues in  a  case  are  not  admissible  in  evidence. 

Bottorff  v.  Bottorff,  692, 693  (4) . 

19.  City  Ordinances. — Hoic  Proved. — The  introduction  of  the  ordi- 
nary record  of  a  city  constitutes  prima  facie  evidence  of  the 
validity  of  the  ordinances  therein  contained,  and  unless  their 
proper  enactment  is  questioned  no  further  proof  Is  required. 

Pittsburgh,  etc.,  R.  Co,  v.  Rogers,  230. 246  (18). 

VI.    Pabol  Evidence  Varying  Writinos. 

Parol  evidence,  not  admissible  to  vary  writing,  see  Vendor  and 
PuBcnASEB,  13;  Buffalo,  rtc.  Quarries  Co.  v.  Davis,  116,  120  (3). 

20.  Admiisihility. — Varying  Written  Contracts. — Parol  evidence  is 
competent  to  show  thr.t  a  written  contract  has  never  gone  Into 
force,  to  invalidate  it  for  fraud,  to  show  an  illegal  consideration, 
and  to  supply  a  provision,  not  contradictory  of,  nor  embraced  by, 
the  provisions  therein. 

Buffalo,  etc.,  Quarries  Co.  v.  Davis,  116, 120  (5). 

21.  Oral. — Varying  Written  Contract. —  Fraud. —  Mistake.— Ornl 
evidence  is  not  admissible  to  vary  a  complete  written  contract, 
exce[»t  npon  a  showing  of  fraud  or  mistake,  but  such  evidence 
may  Y>e  admitted  to  supply  an  omission  from  an  Incomplete  con- 
tract. McCaskey  Register  Co  v.  Curfman,  297. 304  (3) . 

22.  Striking^  Out. — Vanjing  Written  Contracts. — Vendors*  Liens. — 
Collateral  'Security. — In  a  suit  to  foreclose  a  vendor's  lien  for 
purchase  money,  where  the  vendor  had  testified  that  she  was  not 
to  lose  her  vendor's  lien  by  taking  a  certificate  of  stock  for  $5,000. 
and  that  such  stock  was  taken  as  "conditional  security,"  it  Is 
reversible  error  to  refuse  to  strike  out  such  testimony,  where  a 
written  contract  was  admitted  in  evidence,  showing  that  she  was 
to  rv.»feive  "as  collateral  security  for  the  final  $5,000  a  certificate 
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for  $5,000  in  tbe  stock''  of  a  cerUiiu  company,  and  was  given  an 
option  of  exchanging  this  stools  for  its  par  value  in  cash. 

Buffalo,  etc..  Quarries  Co,  v.  Davis,  116, 117  (1). 

VII.    Opinion  Evidence. 

23.  Condition  of  Railroad  and  Wagon  Tracks. — Opinions  as  to 
Happening  of  Accident. — Evidence  of  the  appearance  of  vehicle 
tracks  along  a  railroad  track  is  admissible;  but  opinions  as  to 
how  the  accident  occurred  are  Improiier. 

Cincinnati,  etc..  Electric  St.  R.  Co,  v.  Cooh,  401, 400  (6). 

VIII.    Evidence  at  Former  Trial,  or  in  Other  Proceedings. 

24.  Former  Testimony  of  Nonresident  Witness. — The  testimony  of 
a  nonresident  witness  upon  a  former  trial  is  admissible  In  a  sub- 
sequent trial.  Reirhers  v.  Dammtier,  208.  209  (1). 

EXCEPTIONS— 

See  Executors  and  AoMrNTSxRATORs;  Guardian  and  Ward;  Par- 
tition. 

EXCEPTIONS,  BILLS  OF— 

See  Appeal. 

Making  instructions  part  of  record,  see  Appeal,  13-20. 

EXECtTTION— 

Complaint  for  contribution  by  rederoptiouer  from  sheriflTs  sale,  see 
Contribution,  2;   Ellison  v.  Branstrator,  307,  310  (2). 

Stay  of,  In  collection  of  alimony,  see  Divorce,  5;  Boggs  v.  Boggs, 
397,  400  (5). 

Work  and  Lahor. — Work  performed  by  a  husband  for  liis  wife  upon 
her  separate  estate  is  not  subject  to  execution,  nor  can  it  be 
reached  by  his  creditors.  WasvmY.  Rahen,22,\,22!d  (5). 

EXECTJTOBS  AND  ADMINISTBATOBS— 

See  Descent  and  Distribittion. 

1.  Debts. — From  What  Property  Payable. — The  debts  of  a  decedent 
constitute  a  primary  charge  against  his  personal  property. 

Roberts  v.  Dimmett,  506, 570  (5). 

2.  Claims  Against. — Complaint. — Sufficiency/  of. — A  claim  against 
a  decedent's  estate,  containing  a  deflnite  statement  of  the  lia- 
bility, the  amount  thereof,  and  facts  sufficient  to  bar  another 
claim  therefor,  is  sufficient    Bailey  v.  Miller,  ante,  475.  followed. 

Bailey  v.  Tri7.^o».  571. 

8.  Debts. — Sale  of  Real  Estate  to  Pay. — Petition. — A  petition  by 
an  admlni<9trator  to  sell  real  estate  to  pay  his  decedent's  debts, 
which  sulistantinlly  complies  with  §2854  Burns  1908,  §2338  R. 
S.  1881,  is  sufficient.  Hampton  y.  Murphy; ^IS,  ^19  (1). 

4.  Claims. — ^'Theory  of  the  Case."— The  "theory  of  the  case"  doe- 
trine  does  not  apply  to  claims  against  decedents*  estates. 

Dodge  V.  Lake  Shore,  etc.,  R.  Co.,  281, 283  (4). 

5.  Failure  to  Make  Final  Settlement  of. — Effect.— Ku  estate  In 
which  no  final  settlement  has  been  made,  must  be  considered  as 
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peudlsg  antil  the  completion  of  the  business  and  the  discharge  of 
the  administrator.  Fletcher  v.  Xicholmn,  375, 376  ( 1 ) . 

6.  Report. — Discharge. — In  the  absence  of  any  retx)rd  of  final  set- 
tlement, an  administrator  may  be  required  by  the  court  to  make 
a  report.  Fletcher  v.  yicholson,  375, 376  (2). 

7.  Settlement. — Distribution. — Interest. — Special  Findings. — \Miere 
the  special  findings,  in  an  action  by  an  heir  against  the  adminis- 
trator for  his  distributive  share  of  the  estate  in  question,  show 
the  amount  of  such  share,  that  it  was  not  imid  to  such  heir  or  to 
anyone  authorized  to  receive  it  and  that  such  heir  was  reiH)on8i- 
ble  for  the  delay  in  payment,  such  heir  should  recover  his  share 
without  interest  Flcteher  v.  Xieholson,  375, 377  (3) . 

8.  Desperate  Claims. — Liabilitif  for. — Laches. — ^Where  an  adminis- 
trator reports  certain  claims  on  behalf  of  his  decedent  as  des- 
iderate, an  heir  cannot  hold  him  liable  therefor  in  an  action  filed 
thirty-seven  years  thereafter.     F/c/c/icr  v.  A' icftof»o/i,  375, 377  (4). 

9.  Final  Reports. —  Exceptions. —  Special  Findings. —  Venire  de 
Not'o. — Where  exceptions  are  filed  to  certain  items  of  an  admin- 
istratrix's final  report,  sjxjcial  findings  covering  only  such  items 
are  suflScient,  and  a  motion  for  a  venire  de  nuro  on  tlie  ground 
that  they  do  not  cover  the  whole  report,  should  be  overruled. 

Roberts  v.  Dim  met  t.  ^\t\  5(?8  (1 ) . 
EXPECTANCY— 

Conveyance  of,  see  Deeds,  3;   Lay  ton  v.  Herr,  203,  206  (4). 


See  Witnesses. 
Testimony  of,  see  Evidence. 

PACTOBY  ACT— 

See  Masteb  and  Servant. 


Liability  for  negligence,  see  Nk(;li(;e.\cI':,  4;    Plaskctt  v.   Benton- 
Warren,  etc.,  Soc.,  3r>S,  .361   (4). 

PAIiSE  BEPBESENTATIONS— 
See  Fraud. 

PEIiLOW  SEBVANTS^ 

See  Master  and  Servant. 


See  Railroads. 

Marking  boundary  lines,  see  Boundaries. 

Complaints  compelling  railroad  companies  to  build,  see  Railroads, 
5,8. 

POBECLOSUBE— 

Pee  Contribution  ;   Mechanics'  Liens  ;   Mortgages. 

POBEION  XCTBGMENT- 

See  Judgment,  10-12. 
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FRAtn)— 

Defense  of,  in  action  by  receiver,  see  Abatement  ;  VancJeef  v.  BHt- 
ton,  388,  390  (3). 

As  a  defense  to  an  action  on  a  note  casts  burden  of  proof  that  he  is 
an  Innocent  purchaser  on  holder  of  note,  see  Bills  and  Notes,  4; 
Um  V.  Ward,  458,  464  (4). 

Representing  one's  goods  as  those  of  another,  see  Ck)MMEBCE: 
Computing  Cheese  Cutter  Co.  v.  Dunn,  20,  23  (i). 

In  sale  of  furs,  special  findings  in  case  of,  see  Contracts,  37; 
Klein  v.  Ninde,  672,  673  (1). 

Act  of  majority  of  directors  of  coriwratlon  in  concealing  their  pur- 
pose does  not  constitute,  see  Corporations,  8 ;  Griffith  v.  SprotrL 
SOi,  510  (3). 

Oral  evi<ience,  admissible  to  vary  written  contract  in  case  of,  see 
Evidence,  21;    McCaskey  Register  Co.  v.  Curfman,  297,  304  (3). 

In  failing  to  describe,  in  deed  all  land  sold,  see  Specific  Perform- 
ance, 1,  2;   Boyce  v.  HoUoway,  535. 

Failure  of  special  findings  to  show,  fatal  to  action  based  thereon, 
see  Trial,  36;    Griffith  v.  fiproivly  504,  513  (0). 

Vendor's  misrepresentations  may  constitute,  see  Vendor  and  Pur- 
chaser, 5-7 ;   Boltz  v.  O'Conner,  178. 

1.  Presumptions  of. — ^There  is  no  presumption  of  fraud  in  Indi- 
ana, but  such  fact  must  be  alleged  and  proved. 

Griffith  v.  Sprou'l  504,  510  (4). 

2.  Trade  Names. — Deceit. — The  use  of  a  trade  name  so  similar  to 
that  of  another  that  the  public  is  deceived  thereby,  constitutes  a 
fraud  upon  the  person  whoso  trade  Is  thus  desi>oiled. 

Computing  Cheese  Cutter  Co.  v.  Dunn,  20,  24  (3). 

3.  Elements. — Separation  of. — Unfair  Competition. — The  essence  of 
unfair  competition  is  fraud,  and  it  is  determined  from  a  con- 
sideration of  all  the  circum.stances  combined. 

Computing  Cheese  Cutter  Co.  v.  Dunn,  20. 25  (4). 

4.  Diversion  of  Mail. — Trade  Names. — Unfair  Competition. — A 
person  or  corporation  whose  mail  is  diverted  to  another  because 
the  latter,  for  fraudulent  puri>oses,  has  adopted  a  similar  trade 
name,  has  a  right  of  action  for  fraud  and  may  restrain  the 
further  use  of  such  trade  name. 

Cumputing  Cheese  Cutter  Co.  v.  Dunn,  20,  27  (7). 

5.  Husband  and  Wife. — Ancient  Policy. — The  relation  of  husband 
and  wife  is  considered  in  determining  whetlier  fraud  exists,  but 
the  ancient  i)olicy  of  regarding  them  as  one  person  is  disregarderl. 

Wasem  v.  Rabcn,  221,  226  (3). 

6.  Wife's  Separate  Property. — Hushand^s  Services. — Recovery  for. 
by  Trustee  in  Bankruptcy.— The  value  of  a  husbnud's  services  in 
managing  his  wife's  separate  estate,  where  he  has  no  community 
of  property  nor  partnership  therein,  cannot  be  recovered  from 
such  wife,  in  an  action  by  the  husband's  trustee  in  bankruptcy. 
Cooper  V.  Ham,  49  Ind.  39.3,  explained. 

Wasem  v.  Raben,  221, 226  (4). 

7.  Deeds. — Infant 't. — Misrepresentations  as  to  Age. — Husband  and 
Wife. — A  deed  executed  by  a  married  woman  having  the  ap- 
pearance of  being,  and  believed  by  the  grantees  to  be.  more  thau 
twenty-one  years  old.  and  two  subse<iuent  deeds  executed  by  sucli 
woman  to  confirm  such  former  deed,  expressly  showing  that  she 
was  twenty-one  years  old,  constitute  a  fraud  upon  the  grantees, 
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such  woman  having  receivetl  and  faile<l  to  return  tho  conaidprji- 
tlou  received  (§§3979.  3980  Burns  1908.  §§2944,  l>94ri  R.  S.  1S81). 

Ackerman  v.  Hawkins,  483. 490  ( 1 ) ,  494  ( 1 ) . 

FRAUDS,   STATUTE  OF— 

Letters  may  constitute  complete  written  contract,  see  Contracts, 
3;    Jcnninga  v.  Shertz,  120,  125  (1). 

Part  payment  and  partial  delivery  as  affecting  contract,  see  Con- 
tracts, 4 ;   S.  Bash  d  Co.  v.  Sihic,  lOS. 

As  aflfecting  railroad  company's  contract  for  employment  of  sur- 
geon, see  Contracts,  14;  i^ovthern  H.  Co,  v,  Hazelwood,  47S, 
481  (4). 

FBAUDULENT  CONVEYANCES— 

Wife's  purchase  of  land  with  proci»eds  of  caring  for  an  infant,  does 
not  cou'Stitute,  see  IIvsRANn  and  Wife,  2;  Elliott  v.  Atkin.vfn, 
290.  292   (2). 

Husband  may  convey  property  to  wife  in  payment  of  debt,  see 
Husband  and  Wifk.  3;   Boos  v.  Siegmvnd,  284,  285    (1). 

FREE  GRAVEL  ROADS— 
See  Highways. 

GAS  AND  OIIi— 

See  Contracts  ;   Covenants. 

GRAVEL  ROADS— 

See  Highways. 

GUARANTY- 

See  Si  retyshep  and  Guaranty. 

GUARDIAN  AND  WARD— 

1.  Report. — Except ionf<. — Special  Findings, — Motion  for  a  Venire 
de  Novo, — Action. — Where  the  special  findings,  on  exceptions  to  a 
guardian's  final  report,  two  items  only  of  such  report  being  con- 
tested, are  sufficient,  when  considered  along  with  the  remainder 
of  such  report,  upon  which  to  base  a  judgment,  a  motion  for  a 
venire  de  novo  should  be  overruled,  such  proceeding  not  being  an 
ordinary  civil  action.  Hudspeth  v.  Kitchen,  524,  526  (1) . 

2.  Contracts  with  Attorneys, — ^A  contract  between  a  guardian  and 
an  attorney  relative  to  attorneys'  fees  in  the  guardianship,  Is 
not  conclusive  upon  the  probate  court. 

Hudspeth  v.  Kitchen,  524,  528  (2) . 

3.  Appointment. — Bonds. — Attorney  and  Client. — Fees. — Compen- 
sation for  the  services  of  an  attorney  In  securing  the  appoint- 
ment of  a  guardian,  and  in  the  execution  of  his  bond.  Is  not  pay- 
able out  of  the  ward's  estate.     Hudspeth  v.  Kitchen,  624, 62Q  (3). 

4.  Attorneys*  Fees. — Alloirnnce  for, — Guardians  can  be  allowed 
only  a  reasonable  sum  for  attorneys'  fees;  and  if  credit  Is  asked 
for  large  sums  paid  an  attorney  pursuant  to  a  contract  with  such 
attorney,  such  contract  must  be  shown  to  be  fair  and  reason- 
able. Hudspeth  v.  Kitchen,  524,  529  (4) . 
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HIGHWAYS— 

Abutting  owners  own  to  the  middle  of,  see  Municipal  Corpora- 
tions, 11;    Chicago,  etc.,  R,  Co.  v.  Johnson.  1(S2,  170  (8). 

Use  of,  by  Intenirbnn  railroad  company,  not  necessarily  a  nuisance, 
see  Railroads,  34;  Fowlei'  v.  Fort  Wayne,  etc..  Traction  Co.,  441. 
448  (3). 

Supervisors  of,  proper  parties  to  replevy  road  tools,  see  Replevin  : 
Cathcart  v.  tfew  Durham  Tp.,  102,  103  (1). 

1.  Free  Gravel  Roads. — Acceptance  of. — Protents  hy  Taxpayers. — 
Time  for  Filing.— Under  §G911  Burns  1901,  Acts  1901,  p.  449,  513, 
providing  that  w^henever  the  superintendent  and  the  engineer  of 
any  free  gravel  road  shall  file  verified  statements  of  the  complex 
tion  of  such  road  with  the  county  auditor,  which  statements 
must  be  filed  at  least  ten  days  before  the  first  day  of  the  regular 
term  of  the  board  of  commissioners,  any  interested  taxpayer 
may,  "within  said  ten  days,"  file  his  verified  statement  that  such 
improvement  is  not  completed,  such  taxpayer  must  file  such  state- 
ment within  such  ten  days,  or  it  may  be  stricken  out  on  motion. 

Board,  etc.,  v.  ZoUman.  1S4, 186  (1). 

2.  Free  Orarcl  Roads. — Acceptance  of. — Protests  hy  Boards  of 
Commissioners. — Boards  of  commissioners  have  no  right  to  pro- 
test, on  behr.lf  of  taxpayers,  against  the  acceptance  of  a  free 
gravel  road,  the  superintendent  and  the  engineer  having  filed  their 
verified  statements  that  such  road  has  been  completed. 

Board,  etc,  v.  Zollman,  184, 187  (2). 

3.  Supervisors. — Changing  Boundaries  of  District. — The  mere 
change  of  boundaries  of  the  road  districts  in  a  tow^nshlp  does  not 
vacate  the  office  of  road  supervisor,  of  one  of  such  districts, 
where  the  sui)ervIsor  still  resides  in  such  district. 

Cathcart  v.  New  Durham  Tp.,  102.  la*?  (2). 

HOSPITALS— 

Salary  of  Superintendent,  see  Municipal  Corporations,  5,  7;  City 
of  Indianapolis  v.  Martin,  250. 

HUSBAND  AND  WIFE— 

See  Descent  and  Distribution  :  Divorce  ;  Fraud. 

Actions  for  injuries  to,  see  Carriers. 

Husband  cannot  recover  for  suffering  of  wife,  see  Damages,  1 ;  Cin- 
cinnati, etc.,  Eleetric  St.  R.  Co,  v.  Cook,  401,  40G  (5). 

Consideration  of  deed  by  wife,  see  Deeds,  1 ;  Ackerman  v.  Haickint. 
483,  403  (2). 

Evidence  in  action  by  husband  for  injury  to  wife,  see  Evidence, 
3-5 ;  Cincinnati,  etc.,  Electric  St.  R.  Co.  v.  Cook,  401. 

Value  of  work  performed  by  husband  upon  wife's  separate  estate, 
not  subject  to  execution,  see  Execution  ;  Wasem  v.  Raben,  221, 
229  (5). 

Infant  wife's  deed  may  constitute  fraud,  see  Fraud,  7:  Ackerman 
V.  HaKkins,  483,  490  (1).  404  (1). 

Execution  of  mortgage  on  wife's  land,  see  Mortgages.  1 ;  Hampton 
V.  Murphy,  513,  510  (2). 

1.  Wife's  Right  to  Contract. — ^A  married  woman  may  contract  to 
care  for  the  children  ol*  another,  not  a  member  of  her  husband's 
family,  and  enforce  payment  therefor  in  her  own  name. 

Elliott  V.  Atkinson,  290, 292  (1). 
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2.  Contracts  of  Wife. — Caring  for  Infants, — Fraudulent  Conveynn- 
cvH. — ^A  married  woraiin  who  contracts  to  care  for  another  imt- 
son's  children  has  the  right  to  the  comi)€nsation  therefor ;  and 
land  purchased  with  the  money  so  received  cannot  be  taken  iu 
payment  of  the  debts  of  her  insolvent  husband. 

Elliott  V.  Atkinson,  290,  292  (2). 

^.  Fraudulent  Conveyances. — Payment  of  Debts. — Insolvency. — 
Preferences. — ^A  conveyance  made  by  an  insolvent  husband  to  his 
wife  in  payment  of  a  debt  Is  not  necessarily  fraudulent  as  to 
creditors,  though  such  conveyance  operates  as  a  preference  In  her 
favor.  Boos  v.  Sicgm  und,  284, 285  ( 1 ) . 

4.  Wifc^s  Powers. — Contracts. — Suretyship. — Real  Property. — A 
married  woman's  separate  power  to  contract  is  denied  only  in 
cases  of  suretyship,  sales  or  mortgages  of  real  estate,  and  execu- 
tory contracts  to  sell  or  mortgage  real  estate. 

Wascm  V.  Raben.  221, 224  ( 1) . 

5.  Partnership. — Affcncj/. — A  married  woman  may  become  a  part- 
ner with  her  husband,  borrow  money  from  him,  be  sued  by  him, 
or  appoint  him  as  her  agent.  Wascm  w.  Babeuy  221, 22!ij  (2). 

IMPEACHMENT— 

Of  witness,  cannot  be  demanded  as  to  collateral  matters,  see  Wit- 
nesses, 6;   Bottorff  v.  Bottorff,  692,  693  (5). 

INFANTS— 

See  Guardian  aih)  Ward  ;  Parent  and  Child. 

Next  friends  liable  for  costs  in  actions  by,  see  Costs,  1 ;  Dodge  v. 
Lake  Shore,  etc,  R.  Co.,  281,  283  (2). 

Deeds  of,  may  constitute  fraud,  see  Fraud,  7;  Ackcrman  v.  Ilatck- 
ins,  483,  400  (1),  494  (1). 

Ilavo  two  years,  after  arriving  at  twenty-one,  within  which  to  brincr 
suits,  sw*  Limitation  of  Actions,  1 :    Lewis  v.  Ifrrshey,  104,  KM) 

Exe<^*utlon  of  mortgage  by  minor  wife,  see  Mortgages,  2 ;  Ackcrman 
V.  Hawkins,  483,  404  (3). 

INFEBENCES— 

See  Evidence. 

INJUNCTION— 

See  Equity. 

Only  adequate  remedy  for  noise  of  skoting  rink,  see  Damages,  2; 
Foor  V.  Edicards,  250,  261  (4). 

Lies  for  the  recovery  of  money  unlawfully  paid  out  by  town,  see 
Municipal  Corporations,  24;   Campbell  v.  Brackett,  203,  20(>  (5). 

Asalust  obstructing  "free  access"  to  depot,  alleged  violation  of.  see 
Railroads,  1-3;  Pittsburgh,  etc.,  R.  Co.  v.  Town  of  Remington, 
501. 

Lies  to  compel  railroad  company  to  respect  a  right  of  way  contract, 
see  Railroads.  Itl-,   Bnrth  v.  Pittsburgh,  etc.,  R.  Co.,  434.  4.36  (2). 

To  prevent  nso  of  similar  trndo-namo.  soo  TnAnr-MARKS  and  Trade- 
Names,  1-3;   Computing  Cheese  Cutter  Co.  v.  Dunn,  20. 
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Lios  to  preveut  continued  trespasses,  thereby  avoiding  a  multi- 
plicity of  actions,  see  Tbespass,  1 ;  Wirrick  v.  Boyles,  098,  TOO 
(4). 

1.  Continued  Trespasses. — Multiplicity  of  Actions, — Equity. — Com- 
plaint.— A  complaint  alleging  tliat  defendant  destrojied  plaintiffs' 
fence,  that  plaintiffs  rebuilt  it,  and  defendant  again  destroyed  it, 
and  threatened  to  destroy  any  fence  that  might  subsequently  be 
erected,  states  a  cause  of  action,  equity  having  jurisdiction  on 
the  ground  of  preventing  a  multiplicity  of  actions. 

Wirrick  v.  Boyles,  698.  700  (3 ) . 

2.  Violating  Decree. — Railroads. — Access  to  Depots. — Complaint. 
— A  complaint  alleging  that  in  a  prior  suit  defendant  railroad 
(•omi)auy  was  ordered  not  to  erect  any  obstruction  which  would 
prevent  free  access  to  its  depot,  and  that  such  company  has 
erected  an  enclosure  which  does  prevent  such  access,  is  snlficient. 

Pittsburgh,  etc.,  R.  Co,  v.  Town  of  Remington,  5G1,  565  (3 J . 

3.  Telephones. — Interference  With. — Decree. — Motions  to  Modify. 
— AVhere  the  court  found  against  defendants  as  to  both  the  com- 
plaint and  the  answer,  in  a  suit  to  restrain  them  from  interfering 
with  plaintiff's  telephone  pole  and  from  interfering  with  the  erec- 
tion of  a  new  one,  the  defense  being  that  such  pole  obstructed 
defendants'  enjoyment  of  their  property,  and  the  decree  merely 
forbade  defendants  from  interfering  with  the  existing  pole,  but 
forbade  the  plaintiff  from  erecting  a  new  cue,  a  motion  to  modify 
such  decree  so  as  to  allow  the  plaintiff  to  erect  a  new  pole  should 
be  sustained.        New  Long  Distance  Tel.  Co.  v.  White,  aS2.  387  ( 3 ) . 

4.  Taxpayers. — Void  Payments  ty  Toicn.H. — Failure  to  File  Claim 
for  Statutory  Tinw. — Complaint. — A  complaint  by  taxpayers  of  a 
town  alleging  that  the  town  board  unlawfully  allowed  to  defend- 
ant claimant  $400  for  legal  services,  that  no  claim  therefor  was 
filed  five  daj's  before  the  session  of  the  board  at  which  it  was  al- 
lowed, that  such  allowance  was  deposited  in  defendant  bank,  and 
praying  that  the  bank  be  enjoined  from  paying  such  money  to 
claimant  and  that  it  be  ordered  to  return  it  to  the  town,  is 
sufficient.  Campbell  v.  Braclett,  203, 2f»4  (2) . 

r».  Trade-Names. —  Unfair  Competition. —  Complaint. —  A  coniiilaiut 
by  the  "Computing  Cheese  Cutter  Company"  alleging  that  the 
defendants  under  the  name  of  ^'Anderson  Cheese  Cutter  (Com- 
pany" conspired  to  deprive  the  plaintiff  of  its  business,  that  they 
"are  deceiving  the  public  and  plaintiff's  customers,  thereby  se- 
curing orders  and  profits  intended  for  the  plaintiff."  and  are 
wrongfully  obtaining  letters  containing  orders  intended  for  the 
plaintiff,  to  plaintiff's  damage,  states  a  cause  of  action.  Corn- 
stock,  P.  J.,  and  Rabb,  J.,  dissenting. 

Computing  Cheese  Cutter  Co.  v.  Dunn,  20, 27  (8). 

INSANITY— 

Nonexpert  evidence  as  to,  see  Witnesses,  1 ;  Wiseman  v.  Goulds- 
berry,  677.  679  (3). 

INSOLVENCY— 

See  Corporations. 

Appollnl*'  Court  will  not  weigh  conflicting  evidence  as  to.  see  Ap- 
peal, 50;    Pahde  v.  Pate,  140. 
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INSTBT7CTI0NS— 

See  Appeial  ;  Tbial. 

INSXJBANCE— 

Evidence  In  cases  of,  see  Evidence. 

1.  Contract. — Policy, — Notes. — The  policy  and  the  premium  notes 
constitute  the  contract  between  the  comi)an.v  tuid  assured. 

Equitable  Life  Assur.  Sac,  etc.,  v.  S tough,  411. 414  (8). 

2.  Beneficiaries. — Vented  Rifjhtn. — A  ix)licy  giving  to  the  assured 
the  right  to  change  his  beneficiary  does  not  give  such  beneficiary 
a  vested  right. 

Equitahlv  Life  Atfiur.  Soe.,  etc.,  v.  Stoiigh,  411,  414  (1). 

3.  Policicis. — Mutuai  Abrogation. — A  policy  giving  no  vested  riglit 
to  the  beneficiary  may  l>e  abrogated  by  the  mutual  consent  oi' 
assured  and  the  company. 

Equitable  Life  Axsur.  Site.,  etc.,  v.  Htouyh,  411,  414  (2). 

4.  Policy, — Cancelation. — Where  assured  delivered  up  his  policy 
to  the  comi)auy's  local  agent  and  obtained  his  premium  Udte,  his 
policy  ceases  to  be  binding,  although  the  company,  at  its  home 
office,  without  knowledge  of  the  facts,  has  issued  a  short  rate 
premium  for  the  time  tiie  iK)li<*y  was  outstamling. 

Equitable  Life  Asnur.  Soc.,  etc.,  v.  iStough,  41 1,  4ir»  (4). 

5.  Policy. — Notes. — Estoppel. — -Where  a  policy  is  surrendered  and 
the  premium  note  canceled  no  action  can  be  supported  on  the 
policy,  and  the  company  is  ej^topijeil  to  maintain  an  action  on 
the   note.       Eq u i table  Life  Assur.  Soc. ,  etc.,  v.  Plough, -ill,  4 15  ( 5 ) . 

6.  Policies. — Voidable. — Ansiver. — ^In  an  action  on  a  fire  iK)licy.  an 
answer  alleging  ihat  the  assured,  contrary  to  tiie  company's  rules 
of  which  he  had  Ivnowiedge,  placed  oil  and  gasoline  in  iiis  barn, 
that  he  left  stoves  burning  in  such  barn,  and  tliat  such  stoves  set 
the  barn  on  tire,  thereby  destroying  it,  is  insndicient.  tliere  being 
no  showing  of  a  rescission  of  tlie  contract  l>e<ause  of  the  alleged 
breach,  or  any  return,  or  offer  of  it^turn.  (»f  the  |>remiiuns  or  as- 
sessments received.  Farmers,  rtr.,  Ins.  Co.  v.  Hill,  005.  OUT  (li). 

7.  Fire  Policies. —  Violation  of  Bulfs  by  Assured. —  Nrgligcner. — 
Wilfulness. — Anstrer. — An  answer,  in  a  fiiv  insurance  case,  that 
the  plaintiff  plawd  gasoline  and  oil  stoves  in  the  insured  barn, 
and  that  he  negligently  and  carelessly  left  them  burning,  in  vio- 
lation of  his  contract,  and  that  he  "wilfully  and  carelessly"  left 
them  burning,  by  reason  whereof  the  barn  was  destroyed,  does 
not  show  a  wilful  or  intentional  burning  of  the  i»arn,  and  is  there- 
fore  insufficient.  Farmers,  etc.,  Ins.  Co.  v.  Hill,  005,  008  (H) . 

8.  Mutual  Benefit  Societies. — Suicide  Clauses. — Sane  or  Insane. — 
A  mutual  benefit  certificate  providing  that  "no  benefit  shall  be 
paid  In  case  the  member  commits  suicide,  within  five  years, 
whether  sane  or  insane,"  does  not  insure  against  hanghig  while 
Insane.  Kunse  v.  Knights,  etc.,  nO.  :r>  ( 1 ) . 

9.  Policies. —  Conditions. —  Suicide.—  ^futunl  benefit  associations 
have  the  right  to  exclude  from  their  risks  liability  for  self-de- 
struction, sane  or  Insane.  Kunse  v.  Knights,  etc..  ,30,  .S5  (2). 

10.  Beneficial  Associations. —  Tender  of  Dues.—  Refusal. —  Cotn- 
plaint. — A  complaint  alleging  that  the  assured  tendered  to  the 
authorized  local  secretary  of  defendant  beneficial  association 
"all  moneys  and  assessments  due"  for  a  certain  month,  which 
he  refused  to  accept,  sufficiently  shows  a  tender. 

Supreme  Tent,  etc.,  v.  Fisher.  419.  422  (2). 
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11.  Beneficial  Associations. — Dues, — Legal  Enforcement  of  Pay- 
ment of, — ^A  member  of  a  beneficial  association  can  not  Ik*  com- 
pelled to  pay  his  dues.    Supreme  Tent,  etc.,  v.  Fisher,  419, 426  (4). 

12.  Beneficial  Associations. —  Xonpayment  of  Dues. —  Change  of 
Employment. — Where  a  member  of  a  beneficial  order  engages  in 
an  extra-hazardous  eniploynw?nt  and  fails  to  pay  his  dues  there- 
for, be  is  legally  suspended,  although  there  was  a  controversy 
over  the  matter  between  him  and  the  local  secretary;  and  the 
reasonableness  of  the  by-law  in  reference  to  such  extra  hazard 
is  not  involved.  Supreme  Tent,  etc,  v.  Fisher,  419, 426  (5). 

13.  Beneficial  Associations. — Policies. — Performance  of  Conditions, 
— Complaint. — A  complaint  setting  out  the  policy  issued  to  as- 
sured In  favor  of  the  plaintiiT  l)eneficiary,  and  alleging  that  de- 
fendant association  refused  to  furnish  blanks  for  making  proofs 
of  death,  and  refused  to  accept  proofs  of  death,  and  that  the  as- 
sured and  the  l)eneficiary  had  performed  all  of  the  conditions  on 
their  parts.  Is  sufficient  Supreme  Tent,  etc,  v.  Fisher,  419, 422  (1). 

INTENTION— 

See  Wills. 

INTEREST— 

Person  knowingly  borrowing  money  belonging  to  bastard  child, 
liable  for  interest  thereon,  see  Bastakdy,  5;  Lewis  v.  Hershey, 
104,  100  (7). 

Heir  not  entitled  to,  where  he  is  to  blame  for  not  receiving  share, 
see  ExEci'TORS  and  Administrators,  7;  Fletcher  v.  Nicholson^ 
375,  377  (a). 

Judgment. — Remittitur. — ^Where  a  party  relies  upon  a  Judgment  of 
a  certain  date  as  the  foundation  of  its  claim,  it  should  be  allowed 
interest  only  from  such  date ;  and  an  excessive  allowance  may  be 
ordered  remitted  on  appeal,  or  a  new  trial  may  be  granted. 

Dodge  v.  Lake  Shore,  etc.,  R.  Co.,  281, 283  (C). 

INTEBEOGATOBIES— 

See  Trial. 

INTERSTATE  COMMEBCE— 

See  Commerce;  Courts. 

INTEBURBAN  BAILBOADS— 

See  Carriers;  Railroads. 

INTOXICATING  LIQUOBS— 

See  Nuisance. 

Complaint  for  maintenance  of  saloon  nuisance,  see  Nuisance,  10; 
Joseph  .Svhliiz  Brcuiny  Co.  v.  Shicl,  (523,  624  (1). 

1.  Illegal  Sales. —  Loss  of  Support. —  Proximate  Cause. — Instrue- 
tions. — An  instniction  that  before  there  can  be  a  recovery  for 
loss  of  support  paused  by  the  illegal  sale  of  liquors  It  must  lv.» 
shown  that  such  sale  was  the  proximate  cause  of  such  loss,  i^ 
orroiHMms.  State,  ex  rcL,  v.  Dudley,  G74,  G7o  ( 1 ) . 
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2.  Illegal  Sales. — Loss  of  Suiiport, — Pi'oximate  Cause. — Conflicting 
Instructions,— CevtRin  instructions  that  the  oJleged  illegal  sale 
of  liquors  must,  to  warrant  a  recovery'  for  loss  of  support,  be  the 
proximate  causo  of  such  loss,  are  not  ounnl  by  others  stating  that 
a  recovery  Is  warranted,  if  such  sale  was  the  direct  t)r  remote 
result  of  such  loss.  State,  ex- rvl,y,  Dudley,  (i74,ii7ij  {li). 

JTJDQMENT— 
See  Execution. 

When  appealable,  see  Appeal,  3-6. 

Rased  upon  incompetent  evidence  will  be  reversed,  see  Appeal,  G4  ; 
Buffalo,  etc..  Quarries  Co.  v.  Davis,  116,  120  (4). 

May  be  ordered  on  appeal,  see  Appeal,  66 ;  New  Long  Distance  Tel. 
Co.  V.  White,  382.  387  (4). 

For  all  costs  accruing  after  a  certain  date  includes  costs  of  a  re- 
versal in  Supreme  Court,  see  Costs.  2;  Dodge  v.  Lake  Shore,  etc., 
R.  Co.,  281,  283  (3). 

For  alimony,  motion  to  modify  is  proper  method  of  presenting  ques- 
tion of,  on  appeal,  see  Divorce,  5;  Boggs  v.  Boggs,  3f)7,  400  (5). 

Decree  forbidding  interference  with  an  old  telephone  pole,  modified 
so  as  to  permit  erection  of  a  new  one,  see  Injunction,  3;  New 
Long  Distance  Tel.  Co.  v.  White,  382,  387  (3). 

Interest  computed  from  date  of,  see  Interest  ;  Dodge  v.  Lake  Shore, 
etc.,  R.  Co.,  281,  283  (6). 

Motion  to  modify  excessive  recovery  not  necessary,  where  motion 
for  new  trial  presents  such  reason,  see  New  Trial,  3;  Baker  v. 
Anderson  Tool  Co.,  619.  621  (2). 

Ordering  "free  access"  to  depot,  violation  of,  see  Railroads,  1-3; 
Pittsburgh,  etc.,  R.  Co.  v.  Town  of  Remington,  561. 

Motion  to  modify  judgment  on  set-oflP.  see  Set-Ofp  and  Counter- 
claim ;  Doering  v.  Davenport,  465,  468  (3). 

1.  Defective. — Motion  to  Modify. — ^The  remedy  for  the  erroneous 
rendition  of  a  personal  judgment,  in  a  foreclosure  suit,  is  a  mo- 
tion to  modify.  Vancleef  v.  Britton,  388, 390  (4 ) . 

2.  Revictc  of. — yecessity  of  Showing  Error. — Complaint. — A  com- 
plaint to  review  a  decree,  that  fails  to  disclose  any  objection  or 
exception  to  erroneous  rulings  therein,  is  not  sufficient  such  pro- 
ceeding being  in  the  nature  of  an  appeal,  the  trial  being  by  the 
record  alone.  Myer  v.  Minch,  495, 497  (4 ) . 

3.  Excessive. — Validity. — ^An  excessiw  decree,  where  jurisdiction 
exists,  is  not  void.  Jfl/er  v.  if  inc/i,  495, 497  (3). 

4.  Jurisdiction. — Presumptions. — Mortgages. — Foreclosure. — ^Wliere 
the  parties  to  a  foreclosure  suit  in  the  circuit  court  appear  and 
answer,  the  decree  entered  cannot  be  attacked  for  want  of  juris- 
diction, jurisdiction  of  the  persons  being  shown  by  their  appear- 
ances, and  jurisdiction  of  the  subject-matter  being  presumed. 

Myer  v.  Minch,  495.  497  (1). 

5.  Court  Proceedings. — Presumptions. — The  judgment,  and  other 
proceedings  of  a  court,  are  presumed  to  be  proper. 

Myerv.  Minch,  495, 497  (2). 

6.  Res  Judicata. — Parties. — ^A  judgment  is  not  bincllng  upon  a  per- 
son who  was  neither  a  party  nor  privy  to  such  judgment. 

Bottorff  V.  Bottorff,  692  (1). 
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7.  Final. — Where  n  judgment  was  rendered  in  favor  of  some  of 
the  defendants  on  January  9,  and  for  the  remaining  one  on 
March  26,  an  appeal  taken  on  tlic  following  January  23,  is  In 
time,  the  judgment  being  final  as  to  all  parties  on  ]klarch  26. 

Ragle  V.  Dedman.  693,  695  (2). 

8.  Costs. — Finality. — ^A  judgment  ordering  that  "all  co«ts  after  No- 
vember 7,  1893,  be  and  the  same  are  hereby  taxed  to"  plaintlff*B 
decedent,  is  complete  and  final. 

Dodge  V.  Lake  Shore,  ete.,  R.  Co.,  281,  283  (1). 

9.  Partition.— Title.— Childlefts  Second  Wife.— Heirs  of.— in  a  suit, 
for  partition,  by  a  childless  second  wife  against  tho  descendants 
of  a  child  of  her  husband  by  a  former  marriage,  including  the 
husband  of  a  deceaseil  daughter,  a  decree  dividing  the  land  and 
providing  that  the  plaintiff  shall  hold  the  fee  of  a  (*(»rtain  part 
and  that  such  i)art  should  descend  to  such  children,  or  their  de- 
scendants, as  such  widow's  forced  heirs,  gives  to  such  husband 
no  right  as  an  heir.  Dodd  v.  Shantwi,  377,  382  (6). 

10.  Foreign. —  Jurisdiction. —  Collateral  Attack. —  A  foreign  judg- 
ment may  always  be  (piestioned  for  want  of  jurisdiction,  and  a 
sister-state  judgment  is  foreign  within  this  rule. 

Citizens  State  Bank  v.  Read,  158, 159  (1). 

11.  Foreign. — Complaint  upon. — A  complaint  upon  a  foreign  judg- 
ment, si)eclfi(*ally  setting  out  the  manner  of  obtaining  jurisdic- 
tion, must  aflirmatively  .show  such  jurisdiction,  or  relief  will  be 
denied.  Citizens  State  Hank  v.  Read,  1^%  160  (2) . 

12.  Foreign. — Rendition  hy  Clerk. — Complaint. — A  complaint  upon 
a  foreign  judgment  alleging  that  such  judgment  was  rendered  by 
a  court  of  general  jurisdiction  is  not  sustained  where  the  record 
shows  that  said  judgment  was  rendered  hy  the  clerk  of  said 
court.  Citizens  State  Bank  v.  Read,  158, 160  (4). 

JUDICIAL  NOTICE— 

See  Evidence. 

JURISDICTION— 

See  Appeal;  Coi^bts:  Jidgment;  Jt  stices  of  the  Peace;  Removai 
OF  Causes. 

In  bankruptcy  cases,  see  Hankri  pry. 

JURY— 

See  Evidence. 

Sufficiency  of  evidence  in  action  on  note,  question  for,  see  Bilij5 
AND  Xotes,  11;  Poetker  v.  Tin  die,  45.5,  456  (2). 

Reasonableness  of  time  for  lighting  a  station  platform,  question  for, 
see  Carriers,  11);  Cleveland,  etc.,  R.  Co.  v.  Harvey,  153,  156  (5). 

Instruction  detailing  facts  constituting  negligence,  not  an  invasion 
of  province  of,  see  Carbiebs,  41 ;  Indiana  Cnlon  Traction  Co.  v. 
Ohne,  632,  634  (1). 

Negligence  and  contributory  negligence  as  to  alighting  from  train, 
questions  for,  see  Carbiebs,  43 ;  Lake  Erie,  etc,  R.  Co.  v.  Cotton, 
580,  5S5  (3). 

Delivery,  a  question  for,  see  Deeds,  11 ;  Pethiel  v.  Pethtel,  664,  667 

(1). 
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Tontributcny  negligence,  question  for,  see  Master  and  Sebvant,  Zi, 
41:  Pittsburgh,  etc,  R,  Co.  v.  Rogers,  230.  240  (27),  Miami  Coal 
Co.  V.  Kane.  391,  390  (6). 

Whether  a  section  hand  should  have  looi^ed  ui)d  listened  for  an  ap- 
proaching train,  question  for,  see  Mastek  and  Servant,  47;  PitU- 
btirgh,  etc.,  R.  Co.  v.  Rogers,  230.  248  (24). 

Whether  the  particles  that  flew  into  plaintiff's  eye  were  "dust," 
question  for,  nee  Master  and  Servant,  50 ;  Indianapolis  Foundry 
Co.  V.  Bradlni.  5:50.  Tv'U  (4). 

Contributory  negligence  of  lineman,  question  for,  see  Negligence, 
14;  Beaning  v.  ^outh  lUnd  KUttric  Co,,  261,  2S0  (13). 

Questions  of  negllg*'nce  an<i  contributory  negligence  for,  see  Rail- 
roads, 30,  35. 

Whether  father  entrusting  a  team  to  son  was  contrlbutorily  negli- 
gent, question  for,  see  Railroads,  35;  Cincinnati,  vtc.  Electric 
.S7.  R.  Co.  v.  roo/r,  401,  408  (S).  • 

Verdict  can  be  directed  only  where  there  is  no  evidence,  see  Tbial, 
3;  Beaning  v.  South  Bend  Electri/-  Co.,  201,  207  (3). 

Manner  of  sisscssment  of  damages  by,  on  demurrer  to  evidence,  se^ 
Trial.  7;  Plaskett  v.  Benton-Warren,  etc.,  Hoc.y  358,  300  (1). 

Credibilitv  of  witnesses,  question  for,  see  Witnesses,  4;  Peihtel  v. 
Pethtel  004,  070  (5). 

Verdict. — Equitahle  and  Legal  Issticft. — Set-Off. — Where  a  case  In- 
volving both  l«»gal  nnd  e<|uitable  issues  is  submitted  without  ob- 
jection to  the  jury  for  trial,  the  verdict  is  binding  upon  all  par- 
ties until  properly  set  aside,  and  the  judge  has  no  right  to  ad- 
judge that  a  right  of  setoff  exists,  where  the  verdict  is  silent 
thereon.  Todd  v.  Mills,  471 ,  473  ( 1 ) . 

JUSTICES  OF  THE  PEACE-- 

Sufficiency  of  complaint  before,  for  tenant's  holding  over,  see  Land- 
lord AND  Tenant,  5;  Brown  v,  Thompson,  188,  189  (1). 

Complaint  before,  against  railroad  company,  see  Railroads,  21 ; 
Cleveland,  etc.,  R.  Co.  v.  Moore.  5^.  50  (1). 

Jurisdiction. — Landlord  and  Tenant. — Holding  over. — Justices  of 
the  peace  have  jurisdiction  over  actions  to  recover  possession  as 
against  tenants  unlawfully  holding  over. 

Brown  v.  Thompson,  188, 192  (5). 

LABOBr- 

See  Work  and  La  bob. 

LACHES— 

Questioning  Appointment  of  Receiver, — Corporations. — Three  and 
one-half  months  Is  not  an  unreasonable  time  for  flfty-nlne  Btock- 
holders  to  use  tn  preparing  to  Bet  aside  a  receivership  obtained 
through  the  fraud  of  certain  stocldiolders  and  the  directors  of  a 
corporation.  Thayer  v.  Kinder,  111,  115  (8) . 

Vol.  45—49 
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LANDLOBD  AND  TSKANT— 

See  Covenants. 

Rentals  under  gas  and  oil  contracts,  see  Contracts. 

Justices  of  the  peace  have  jurisdiction  over  actions  for  possession, 
see  Justices  of  the  Peace;  Broum  v.  Thonipaon,  188,  192  (5). 

1.  Leases. — Holding  over. — "Refusal  of  Premises.'' — A  lease  giving 
to  the  lessee  **the  first  refusal  of  the  premises  for  another  five 
years'*  gives  him  an  option  for  renting  the  premises  for  five  years 
longer  at  the  same  terms.    C.  Callahan  Co.  v.  Michael,  215, 218  (1) . 

2.  Extensions. — Options. — Holding ,  over. — Notice. — ^A  tenant  hav- 
ing an  option  on  an  extension  of  his  lease  for  a  definite  time  and 
who  merely  holds  over,  thereby  becomes  bound  for  the  additional 
term,  notice  of  the  tenant's  Intention  to  hold  not  being  required 
unless  stipulated  for  in  the  lease. 

C.  Callahan  Co.  v.  Michael,  215, 219  (2). 

3.  Leases. — Right  to  a  Renewal. — Holding  over. — Where  a  lease, 
by  clear  and  explicit  "language,  gives  to  the  lessee  a  right  to  a 
renewal  at  the  expiration  of  the  lease,  the  mere  holding  over  of 
such  lessee  is  not  sufficient  to  show  an  election  to  renew, 

C.  Callahan  Co.  v.  Michael,  215. 219  (3) . 

4.  Leases. — Extensions. — Holding  over. — A  lease  giving  to  the 
lessee  "the  first  refusal  of  said  premises  for  another  term  of  five 
years,  uiK>n  the  same  terms  and  conditions  as  expressed  in  this 
lease,  except  as  to  the  amount  of  rent  to  be  paid,  which  said 
lessor  is  to  fix,"  gives  to  the  lessee  a  right  to  hold  over  without 
notice,  and  thus  secure  the  extended  term  of  five  years,  and  the 
lessor's  acceptance  of  the  same  rent  for  the  first  quarter  of  the 
first  year  after  the  expiration  of  the  first  term  fixes  the  rent  for 
the  subsequent  term.  C  Callahan  Co.  v.  Michael,  215, 220  (4). 

5.  Juiiiices  of  the  Peace. — Complaints  before. — Suificiency. — A  com- 
plaint before  a  justice  of  the  peace  is  suflicient  if  it  apprises  the 
defendant  of  the  nature  of  the  plaintiff's  demand,  and  states 
facts  suflicient  to  bar  another  action  for  the  same  cause. 

Brown  v.  Thompson,  188, 189  (1). 

C.  Complaint  before  Justice  of  the  Peace. — A  complaint  before  a 
justice  of  the  peace,  alleging  that  the  plaintifTs  lessor  rented  to 
the  defendant,  for  two  years,  a  certain  room  in  her  hotel,  that 
defendant  took  and  now  holds  possession  thereof,  that  the  rent 
was  payable  monthly  in  advance  and  defendant  failed  to  pay 
it,  that  defendant  unlawfully  holds  possession  of  such  room, 
that  the  plaintlfl!  leased  such  building  including  the  room  rented 
to  defendant,  to  defendant's  knowledge,  and  that  plaintiff  is  dam- 
aged in  the  sum  of  fifty  dollars,  states  a  cause  of  action. 

Broxcn  v.  Thompson,  188,  IfK)  (2). 

7.  Rent. — Failure  to  Pap. — ^A  tenant  who  agrees  to  pay  in  advance 
a  stipulated  sum,  as  rent,  on  the  first  day  of  each  month,  and 
who  falls  to  do  so,  holds  over  unlawfully,  such  failure  hav- 
ing determined  his  tenancy.  Brown  v.  Thompson,  188, 191  (4). 

8.  Unlaw  fully  Holding  over. — Oist  of  Action. — In  actions  to  recover 
possession  of  leased  premises  unlawfully  held  by  tenants,  the 
wrongful  possession  is  the  gist  of  the  action. 

Broton  v.  Thompson,  188»  191  (3). 

LAST  CLEAB  CHANCE— 
See  Raujsqads,  22. 
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See  Covenant  ;  Landlobd  and  Te3TANT.  " 

LEQACIES— 

See  Wills. 

LETTEBS— 

May  constitute  contract,  see  Contbacts,  3 ;  Jennings  v.  Shertz,  120, 
125  (1). 

LEVY— 

See  Execution. 

LICENSES— 

See  Physicians  and  Suboeons 

LIENS— 

See  Mechanics*  Liens. 

Ilk»gal  tax  deeds  constitute,  see  Deeds,  4;  ElUson  v.  Branstrator, 
307,  313  (9),  314  (9). 

For  taxes,  superior  to  drainage  liens,  see  Taxation;  Ellison  v. 
Branstrator,  307,  313  (8). 

Of  vendor,  ordinarily  waived  by  accepting  collateral  security,  see 
Vendor  and  Pubchaseb,  12,  13;  Buffalo,  etc..  Quarries  Co.  v. 
Davis.  116. 

LIMITATION  OF  ACTIONS— 

Amended  complaint,  when  affected  by,  see  Masteb  and  Sebvant, 
35;  Ralvy  v.  IJvansville  Can,  etc.,  Co,,  649,  655  (4),  657  (4). 

Effect  of  amended  complaint  on,  see  Pleading,  15,  16;  Raley  v. 
EvansviUc  Gas,  etc..  Co.,  649. 

Runs  against  trustee  for  child  only  upon  an  unequivocal  repudia- 
tion of  the  trust,  see  Tbusts,  3;  Levoia  v.  Hershey,  104,  108  (5). 

1.  Infants. — Statutes. — Infants  have  two  years  after  attaining 
twenty-one  years  of  age  in  which  to  maintain  actions  which  would 
ordinarily  have  been  barred  (§298  Burns  1908,  §296  R.  S.  1881), 
and  if  the  defendant  dies  during  such  two-year  period,  the  time 
is  extended  eighteen  months  from  the  time  of  death,  less  the  un- 
expired portion  of  such  two-year  period  (§300  Burns  1008.  §298 
R.  S.  1881).  Leicis  v.  Hershey,  104, 109  (6). 

2.  Damages. — Railroads. — ^Twenty  years*  use  of  a  street  by  a  rail- 
road company  bars  a  right  of  action  by  frontagers  for  damages. 

Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 171  (10). 

3.  Administrators''  Sales  of  Real  Estate. — A  suit  by  a  party  for 
the  recovery  of  real  estate  sold  by  an  administrator  must  be 
brought  within  five  years  after  the  confirmation  of  such  sale 
(§295  Bums  1908,  subd.  4,  §293  R.  S.  IRSl),  even  though  the  sale 
was  void.  Hampton  v.  Murphy,  513, 521  (8) . 


Diversion  of,  see  Fbaud. 

KABBIEB  WOMEN— 

See  Husband  and  Wife. 
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I.    Mastbb's  Liability  fob  Inj  uki eh 
TO  Sbrvant, 
(a)  Natubb  and  Extent,  l.  2. 
(b)WAY8,    Works   and  Appli- 
ances, 8-10. 
(o)  Mbthods,  RuZiEB    and    Or- 

DXR8. 11-18. 
(d)  FxLLOw  Servants,  14, 15. 


(e)  Assumption  op  Risk.  16-19. 

(f)  CONTRIBDTORT    NXOLIOENCE, 

20-23. 
(g)  Actions,  24Hn. 

II.    Liabilities    fob    iNimoBS    to 
Thibd  Persons. 
(m)  Acts  or  OMissiokrs  of  Sbbv- 
ANTS.  62-61. 


See  Evidence;  Negligence;  Pleading;  Railroads;  Trial. 

I.    Master's  Tjabiuty  fob  Injuries  to  Sebyants. 
(A)     Naturk  AND  Extent. 

1.  Factory  Act. — ''Dust.*' — "Dust"  ordinarily  imports  fine,  dry  par- 
ticles of  earth  or  other  matter  capable  of  being  carried  by  the 
wind.  iHdiauapolh  Foundry  Co.  v.  Bradley,  530, 533  (2). 

2.  Factory  Act. —  Neyliffcncc. —  Concurrent  Proximate  Causes.— 
Where  a  master's  negligence  concurs  with  a  fellow  servant's  in 
producing  an  injury  to  another  servant,  suc-b  master  is  liable. 

Cook  v.  Ormshy,  352,  355  (4). 

\U)     Ways,  Works  and  Appliances. 

0.  Safe  Place. — Rules. — Delegation  of  Duties. — ^A  master  must  use 
ordinary  care  to  provide  for  his  servants  a  safe  place  in  whicli 
to  work,  and  safe  appliances  with  which  to  work,  and  should  adoi^t 
reapona!)le  rules  for  the  conduct  of  the  work;  and  these  dut"u> 
cannot  be  delegated.    Knickerbocker  Ice  Co.  v.  tUmith.  445, 441)  < 4 ). 

1.  Unsafe  Place. — Obvious  Defects. — Use  of  Faculties. — ^A  servant 
is  required  to  use  his  faculties  to  discern  and  avoid  obvious  de- 
fects and  dangei*s. 

Mellette  v.  Indianapolis,  etc..  Traction  Co.,  88,  94  (2). 

5.  Obvious  Dangers. —  Ice  and  Sleet. —  Railroads. —  Trestles. —  A 
servant  is  conclusively  presumed  to  know  that  a  wet  railroad 
trestle  will  be  covered  with  ice  and  will  be  slippery  when  the 
temperature  is  at  zero. 

Mellette  v.  Indianapolis,  etc.,  Traction  Co.,  88,  94  (4). 

C.  Latent  Defects. — Rain. — Ice. — Snow. — ^A  servant  who  knows  of 
a  rain  immediately  followed  by  zero  weather  and  a  snow,  is  con- 
clusively presumed  to  know  that  there  will  be  ice  under  the  snow, 
causing  exposed  objects  to  be  slippery. 

Mellette  v.  Indianapolis,  etc..  Traction  Co.,  88, 95  (5). 

7.  Defective  Machinery. — Proximate  Cause. — The  failure  to  use  a 
different  kind  of  a  machine  can  be  only  a  remote  or  speculative 
cause  of  an  injury  sustained  because  of  a  defect  in  the  machine 
actually  used.  Indiana  Match  Co,  v.  Kennedy,  627.  631  (1  j. 

8.  Factory  Act. — Dangerous  Machinery. — Failure  to  Guard. — Seg- 
ligence. — The  master's  failure  to  cruard  dangerous  machinery, 
where  It  is  possible  to  do  so,  constitutes  negligence  per  se. 

Cook  V.  Ormsby.  352. 354  ( 1 ) . 

9.  Factory  Act.— Common  Lair.— Section  8029  Burns  1908.  Acts 
1899,  p.  231.  §9,  compelling  employers  to  guard  dangerous  ma- 
chinery extends  the  common-law  duty  of  masters  as  to  furnish- 
ing safe  places,  works  and  machinery. 

Cook  V.  Ormsby.  352. 354  (2 > . 

10.  Factory  Aot.—Bmery'Wheels.— "Dust.**— The  word  "dust,"  as 
ueed  in  §8029  Bums  1908,  Acts  1899,  p.  231,  §9,  requiring  factory 
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owners  to  provide  proper  exhaust-fans  to  carry  away  the  "dust" 
created,  includes  particles  of  emery  and  iron,  where  iron  is  be- 
ing ground  on  an  emery  wheel. 

Indianapolis  Foundry  Co.  v.  Bradley,  530, 533  (3),  534  (3). 

(C)     Methods,  Rules  and  Ordebs. 

11.  NegligciH-e. — Specific  Orders. — A  master  who  gives  to  his  serv- 
ant a  Bpecitic  order,  leaving  to  the  servant  no  discretion,  is  liable 
for  resultant  Injuries,  unless  the  danger  Is  so  glaring  that  an 
ordinarily  prudent  person  would  not  Incur  it. 

Mellette  V.  Indianapolis,  etc..  Traction  Co.,  88, 96  (7). 

12.  Specific  Orders. — Complaint. — A  complaint  alleging  that  "de- 
fendants ordered  and  directed  that  plaintiff  aud  his  crew  procetnl 
in  the  work  of  constructing  such  bridge  and  trestle,"  doea  not 
show  an  order  so  si)ecific  as  to  raalvc  the  defendants  liable  to  a 
s^ervant  who  fell  from  the  trestle  which  was  covered  with  Ice. 

Mellette  v.  Indianapolis,  etc.  Traction  Co.,  88, 97  (8). 

13.  Obvious  Daufjerft. — Warninff. — A  master  la  not  required  to 
warn  his  servant  against  obvious  dangers. 

Mellette  v.  Indianapolis,  etc..  Traction  Co.,  88, 98  (11). 

(T>)     Feijx)w  Servants. 

14.  r>f  of  Tools. — Delegation  of  Master's  Duty. — A  master  may 
delegate  to  fellow  servants  his  duty  as  to  the  proper  handling  of 
appliances  furnished,  and  thereby  free  himself  from  all  liabiiity 
for  negligence  therein. 

Knickerbocker  lee  Co,  v.  Smith,  445, 450  (5). 

15.  'Scgligenee  of, — ^A  master  Is  not  liable  for  the  negligence  of  fel- 
low servants.  Knickerbocker  Ice  Co.  v.  Smithy  445, 450  (5) . 

(E)  Assumption  of  Risk. 

16.  Defects. — Reliance  upon  Performance  of  Duty. — A  wi-vant  Is 
conclusively  presumed  to  know  of  obvious,  but  not  latent  defects ; 
and  the  master  is  required  to  ascertain  and  remove  latent  de- 
fects, the  servant  having  a  right  to  rely  upon  the  master's  su- 
perior kuoNA  ledge  as  to  such  defects. 

Mellette  v.  I  ml  i  una  polls,  etc..  Traction  Co.,  88, 94  (3). 

17.  Known  Defects. — A  railroad  construction  foreman  who  goes 
upon  a  trestle  knowing  it  to  be  covered  with  ice  assumes  the  risk 
of  slipping  tiierefrom,  although  he  slips  in  less  than  a  minute 
after  going  upon  such  trestle. 

Mellette  v.  Indianapolis,  etc.,  Traction  Co,,  8S,  95  (6). 

18.  Railroads. — Repalriug  Tracks. — A  servant  employed  to  remedy 
defects  in  a  railroad  track,  or  in  constructing  a  new  track,  as- 
sum<»8  the  risks  of  such  defects,  or  the  dangers  of  derailing  cars 
on  such  new  track,  while  enea^fd  in  su<-h  repair  or  constructi<m. 

Southern  H.  Co.  v.  liiifkius,  80,  82  (4). 

19.  Engineers. — Negligence  of. — A  s^<tl(in  hand  does  not  assume 
the  risk  of  the  n''a:llgence  of  an  cucrl'^ccr  in  running  an  engine, 
section  one  of  the  employers'  llnhiUty  act  (Acts  189P»,  p.  294, 
158017  lUiriis  1908)  jilacing  such  burden  ni)on  the  companv. 

Pittsburgh,  etc.,  R.  Co,  v.  Rogers,  230, 241  ( 12) . 

(F)  CoN'runuTORy  Nkoifoknce. 

20.  Coal  Mines. — Violation  of  Rules  or  Law  hg  Servant. — The  vio- 
lation of  a  rnle  by  a  servant,  which  contributes  to  such  servant's 
injury.  i>revents  a  recovery  by  such  servant. 

Miami  Coal  Co.  v.  Kane,  391, 395  (4) . 
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21.  Violation  of  Statutes  or  Rules. — Proximate  Cause. — ^The  viola- 
tion of  a  statute,  or  the  rule  of  his  master,  by  the  servant,  pre- 
cludes a  recovery  of  damages  by  him,  where  such  violation  was 
the  proximate  cause  of  the  Injury. 

Miami  Coal  Go,  v.  Kane,  391, 395  (5). 

22.  Railroads. — Violation  of  Ordinance. — Section  Hands. — Avoid- 
ance of  Injury. — Question  for  Jury. — Whether  a  section  hand 
who  was  working  on  defendant  railroad  company's  track  within 
the  corporate  limits  of  a  city  was  guilty  of  contributory  negli- 
gence in  failing  to  see  a  train  approaching  at  a  rate  of  speed 
In  violation  of  a  city  ordinance,  and  whether  he  would  have  been 
able  to  avoid  injury  if  the  speed  of  the  train  had  been  within 
the  ordinance  rate,  are  questions  for  the  jury. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230, 243  (15). 

23.  Railroads. — Violation  of  Ordinance. — Section  Hands. — Question 
for  Jury. — Whether  a  section  hand  working  upon  a  railroad 
track  within  a  city  was  guilty  of  contributory  negligence  in  fail- 
ing to  turn  around  from  his  work  and  see  an  approaching  train 
running  in  excess  of  the  ordinance  rate  Is  a  question  for  the  jury. 

PitLshnrgh,  etc.,  R.  Co.  v.  Rogers,  230.  240  (27). 
(G)     Actions. 

24.  Afiftumption  of  Risk. — yegativing- — Complaint. — A  complaint 
by  the  representative  of  a  servant  killed  by  a  railroad  company 
must  negative  the  servant's  assumption  of  the  risk  causing  his 
deatli.  Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  241  (11). 

25.  Railroads. — Sega  living  Contributory  Negligence. — Complaint. — 
A  complaint  alleging  that  the  decedent  was  struck  by  one  of  de- 
fendant's trains  without  negligence  on  his  part,  negatives  con- 
tributory negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  241  (10). 

26.  Safe  Place. — Complaint. — A  complaint  for  injuries  received  by 
a  servant  because  of  an  unsafe  working  place  must  show  that  the 
danger  was  one  that  inhered  in  the  place,  or  machinery  or  ap- 
pliances furnished,  and  not  to  the  manner  of  doing  the  work. 

Knickerbocker  Ice  Co.  v.  Smith,  445, 449  (3). 

27.  Injury  to  Fellow  Servant. — Complaint. — Allegation  that  "/>6- 
fendanV  teas  Negligent. — A  complaint  alleging  si)ecifically  that 
the  plaintitT's  fellow  servant  negligently  operated  the  dipper  by 
which  plaintiflP  was  injured,  and  also  that  "defendant"  company 
did  s;).  shows  that  the  injury  was  caused  by  the  act  of  such  fel- 
low servant.  Knickerbocker  Ice  Co.  v.  Smith,  445, 449  ( 1 ) . 

28.  Fellow  Servants.—  yegVgence. —  Complaint. —  A  complaint 
showing  that  the  plaintiff,  while  at  his  customary  place,  was  in- 
jured by  the  fall  of  a  sand  and  gravel  dipper,  that  the  defend- 
ant neglicrently  failed  to  establish  any  rules  for  the  operation  of 
such  dipper,  that  such  dipper  was  ordinarily  dumped  after  ea<'h 
dip,  but  that  on  the  occasion  in  question,  without  any  warning 
or  notice  thereof  to  the  plalntifT.  It  was  negligently  dipix^d  a  sec- 
ond time  without  its  being  dumped,  thereby  Injuring  the  plaintiff, 
does  not  state  a  cause  of  action. 

Knickerbocker  Ice  Co.  v.  Smith,  445, 451  (7). 

29.  Several  Acts  of  Negligence. —  Proof  of  One. —  Complaint. — 
Where  several  acts  of  negligence  are  alleged  to  be  the  proximate 
cause  of  a  servant's  Injuries,  proof  of  one  of  such  acts  will  sus- 
tain a  reco\'ery,  unless  the  pleading  proceeds  upon  the  theory  that 
all  the  alleged  acts  of  negligence  combined  caused  the  injury. 

Indiana  Match  Co.  v.  Kennedy.  027,  CvU  (2). 
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30.  Several  Acts  of  Negligence, — Proximate  Cause. — Complaint. — 
A  complaint  alleging  that  tlie  pluiutifTs  injuries  were  the  proxi- 
mate result  of  defendant's  negligence  in  maintaining  tbe  gear  of 
a  machine  In  a  specified,  defective  condition,  and  in  muiutaining 
a  gearing  that  was  dangerous  and  unsafe,  is  sustained  by  proof 
of  tbe  existence  of  one  of  such  allegations  of  neeriigence. 

Indiana  Match  Co.  v.  Kennedy,  627, 631  (3). 

31.  Railroads. —  Violation  of  Ordinance. —  Fellow  Servants. —  A 
complaint  alleging  that  defendant  railroad  company  negligently 
ran  its  train  through  a  certain  city  in  violation  of  a  speed  ordi- 
nance, thereby  killing  the  plaintifTs  decedent,  who  was  a  section 
hand,  is  not  sufficient  at  the  common  law. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230. 236  (3). 

32.  Railroads, — Failure  to  Ring  BrlL — Complaint. — An  allegation 
that  defendant  railroad  c-ompany  negligently  ran  Its  train  against 
plaintiff's  decedent  '*without  giving  him  warning  of  approach  by 
sounding  the  whistle  or  ringing  the  bell,"  does  not  show  negli- 
gence, there  being  no  averment  that  such  cx>mi>uuy  know  or 
should  have  known  of  the  decedent's  peril. 

Pittsburgh,  etc.,  R.  Co,  v.  Rogers,  230, 230  (7) . 

33.  Railroads. — Violation  of  Speed  Ordinance. — Death. — Prorimate 
Causa. — Complaint. — A  complaint  alleging  that  defendant  rail- 
road company  negligently  ran  its  train  through  a  city  in  .viola- 
tion of  the  si)eed  ordinance  thereby  killing  a  section  hand  who 
was  working  on  the  track,  sufficiently  shows  that  the  violation 
of  the  ordinance  was  the  proximate  cause  of  such  killing. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230, 240  (8). 

34.  Railroads. — Violation  of  Ordinance. — Complaint. — Recitals. — 
A  complaint  alleging  that  defendant  railroad  company  negligently 
ran  its  train  through  a  city  at  the  rate  of  thirty  miles  per  hour 
"contrary  to  and  in  violation  of  ♦  *  ♦  an  ordinance  *  ♦  ♦ 
of  said  city  *  *  *  which  was  on  said  date  in  full  force  and 
effect."  sufficiently  shows  that  such  ordinance  was  in  force  at 
such  time.  Pittsburgh,  etc.,  R.  Co.  v,  Rogers,  230. 240  (9) . 

85.  Electric  Light  Companies. —  Failure  to  Insulate. —  Amended 
Complaint. — Failure  to  Turn  Off  Current. — Limitation  of  Actions. 
— Where  a  servant,  in  an  original  complaint,  alleged  that  defend- 
ant electric  light  company  negligently  failed  to  insulate  its  wires, 
thereby  injuring  him,  his  subsequent  amendnitMjt  of  such  com- 
plaint by  adding  the  averment  that  such  company  negligentl.\ 
failed  to  turn  off  the  current  from  its  wires,  thereby  injuring 
hlni,  does  not  Introduce  a  new  cause  of  action  against  which  tlw* 
statute  of  limitations  would  constitute  a  bar,  since  the  facts  al- 
leged in  either  complaint  would  bar  another  action  for  the  same* 
cause.  Raley  v  Evansville  Gas,  etc.,  Co  .  649,  655  (4) ,  657  ( 4 ) . 

36.  Electric  Light  Company. — Failure  to  Insulate. — Complaint. — 
A  complaint  alleging  that  defendant  electric  light  company  nej^li- 
gently  failed  to  insulate  its  wires,  that  it  knew  thereof  and  tlie 
plaintiff  lineman  did  not,  and  that  in  performing  his  work  the 
plaintiff  was  injured  thereby,  states  a  cause  of  action. 

Raley  v.  Evansville  Gas,  etc.,  Co.,  649, 658  (9) . 

37.  Employers*  Liabiilty  Act. — Complaint.— A  complaint  founded 
upon  section  one  of  the  employers*  liability  act  (Acts  1893.  p. 
294,  §8017  Bums  1908)    must  affirmatively  allege  facts  brini; 
Ing  the  plaintiff  within  such  act. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230.  239  (4). 
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3H.  Employers'  Liability  Act. —  Railroads, —  Operating  Trams.— 
Line  of  Duty, —  Complaint. —  Since  a  railroad  company  can 
operate  trains  only  by  employing  servants,  an  allegation  that  de- 
fendant railroad  company  neglijjently  ran  its  train,  killing  plain- 
tiff's decedent,  imports  tiiat  ilefendant's  servant  in  charge  oi^  tlie 
engine  and  while  in  the  line  of  his  dut3',  ran  such  train. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230, 239  (6). 

39.  Employer^!*  LiabiUiy  Act. —  Uailroads. —  Engineers. —  Section 
Hands. — Violating  Ordinaiuw — Complaini. — A  complaint  allegint: 
that  defendant  railroad  idinimny  negligently  ran  its  train  in 
violation  of  a  city  ordinance,  thereby  killing  one  of  its  section 
hands,  states  u  cause  of  action  under  section  one  of  the  employ- 
ers' liability  act  (Acts  1803,  p.  2t>4,  §8017  Burns  1008). 

Pittsburgh,  etc.,  R,  Co.  V.  Rogers,  230, 242  (13). 

40.  Factory  Act. —  Unguarded  flaw. —  Acts  of  Fellow  i^erranl. — 
Complaint. — A  complaint  alleging  that  defendants  instructed  the 
plaintiff  to  work  at  an  unguarded  saw,  that  such  saw  could  have 
been  guarded  witlionl  inijirtiring  its  usefulness,  that  a  fellow  serv- 
ant pushed  or  pinched  him,  causing  him  involuntarily  to  thrust 
his  hand  into  such  saw,  to  his  injury,  states  a  cause  of  action. 

Cook  V.  Ormsby,  352,  355  (3). 

41.  Coal  Mines. — Statutes. — **Un8afe  Place.'* — Contributory  Segli- 
gence. — Question  f&r  Jury. — Whetlier  a  servant  is  guilty  of  con- 
tributory negligence  in  failing  to  notify  the  mine  l>oss  of  an  "im- 
safe  place"  (§8580  Burns  lOl^S,  Acts  1905,  p.  05,  §12),  of  which 
he  has  knowledge,  or  in  remaining  In  an  "unsafe  place,**  after 
notice,  is  a  question  for  the  jury. 

Miami  Coal  Co.  v.  Kane,  391, 396  (6). 

42.  Factory  Act. — Emery-W heels. — Dust. — Burden  of  Proof. — In  an 
action  by  a  servant  against  his  master  for  the  injury  of  an  eye 
by  dust  from  an  emery-wheel,  the  burden  is  ui>on  the  plaintiff  to 
prove  that  he  was  a  servant,  that  he  was  operating  an  emery- 
wheel  not  properly  i>rovided  witli  an  exhaiist-fan,  that  it  was 
practicable  to  provide  such  exhaust-fan,  and  that  the  injury  oc- 
curred in  the  manner  alleged. 

Indianapolis  Foundry  Co.  v.  Bradley,  530, 532  (1). 

43.  Burden  of  Proof. — Contributory  Negligence. — An  instruction 
that  the  burden  is  uiwn  the  plaintiff  to  establish  the  defendant's 
negligence,  and  that  under  a  general  denial  the  defendant  may 
prove  ttie  ser>'ant*8  contributory  negligence,  but  that  the  burden 
of  proving  contributory  negligence  is  upon  the  defendant,  is  cor- 
rect. Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230, 247  (20) . 

44.  Contnbutory  Negligence. — Effect. — Instructions. — An  instnic- 
tion  that  contributory  negligence  on  the  part  of  the  servant  will 
preclude  a  recovery  by  him  though  the  master  was  guilty  of  ncic- 
ligence,  is  not  erroneous. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  247  (lil). 

45.  Contributory  Negligence. — Proof  of. — Instructions. — An  instruc- 
tion that  the  burden  is  upon  the  master  to  prove  the  servant's 
contributory  negligence  and  that  If  the  evidence  introduced  by 
the  servant  should  show  that,  by  the  use  of  ordinary  care,  such 
servant  could  have  avoided  the  Injury,  then  the  servant  cannot 
recover,  is  favorable  to  the  master. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230, 248  (22). 

46.  Railroads. — Violation  of  Ordinance. — Section  Hands. — Injuries. 
— Instructions. — ^An  instruction  that  the  ordinance  admitted  in 


INDEX.  777 

JtlASTEB  AND  SEBV ANT— Continued. 

evidence  was  In  fora*  fit  the  tliuo  of  «lC(V(lent*s  Injury,  and  that 
if  defendant  railroad  company  run  its  trains  in  violation  thereof, 
thereby  killing  the  decedent  who  at  tlie  time  was  In  the  exercise 
of  due  care,  such  ci.nipnnv  would  be  liable,  is  correct. 

Plttshnrgh,  etc.,  R.  Co.  v.  Rnrjcrs,  230.  248  (23). 

47,  Railroads. — OnlinanaH. —Obedience  to. — J*r(  sumptions. — Con- 
trihuionj  Xegliffcnce. — (Jurs titans  for  Jury.  —Inslruelionft. — An  In- 
fitniction  that  a  section  hand  had  a  right  to  assume  thnt  defend- 
ant railroad  company  would  obey  the  spce<l  ordinance  of  the 
city  wherein  he  was  working  and  that  whether  the  section  hand 
.should  have  looked  and  listened  for  an  approaching  train  is  a 
question  for  tlie  jury,  is  correct. 

PittHbnrf/h,  etc.,  R.  Co.  v.  Rogern.  230, 248  (24). 

IS.  Railroads. — Srr1if*n  Hands. — Engineer's  Assumption  of  dear 
Track. — Instructions. — An  instruction  that  the  engineer  of  a  train 
alleged  to  have  been  run  through  a  citv  in  vi(»lation  of  an  ordi- 
nance, thereby  killing  a  section  hand,  had  a  right  to  a«surae  that 
such  hand  would  get  off  the  track,  is  proi^erly  refu^^ed. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  24D  (2o). 

40.  Railroads. —  Section  Hands  —  Contributory  Negligence. —  In- 
structions. — An  instruction  that  if  the  decedent  section  hand's 
view  of  the  track  was  unobstructed  and  he  failed  t<»  see  the  de- 
fendant's train,  alleged  to  have  been  run  at  a  singed  in  excess  ol' 
the  city  ordinance,  in  time  to  get  off  the  track,  plaintifL'  cannot 
recover.  Is  properly  refused. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  249  (26) . 

r»().  Changing  Work. —  Injuries. —  Complaint. —  Paragraphs. —  In- 
structions. — Interrogat<)ries.~-rhi}  refusal  of  the  judge  to  Instruct 
on  a  paragrai)h  of  com])laint  alleging  that  defendant  negligently 
ordered  the  i)lalntiff  to  i)erforni  certain  werk  outside  of  the  scope 
of  his  employment,  by  reas«m  whereof  lie  was  injured,  is  not 
prejudicial,  where  the  answers  to  (he  intenoTJitories,  as  well  as 
the  evidence,  show  that  the  i)laintifP,  at  his  owu  recpiest,  changed 
his  work.  Dunlap  v.  Indiana  Vnion  Traction  Co.,  ;>47,  .'J  10  (3). 

51.  Assumption  of  Risk. — Danger. — Knowledge  or  Compreheni<ion 
of. — Instructions. — An  instruction  that  a  stTvant  a8.sumed  the 
risk  of  danger  when  he  "knew"  thereof  and  continued  in  the  em- 
ployment, is  not  prejudicial  for  its  failuri*  to  state  that  such 
servant  should  also  "comprehend"  the  danger. 

Dunlap  V.  Indiana  Union  Traction  Co..  317,  350  (5). 

52.  Complaint. — Instructions  as  to  yegligenec  \nt  Allegrd. — Where 
no  negligence  was  alleged  as  to  the  fastening  of  wire  upon  a 
spool,  in  the  unwinding  of  which  the  plaintiff  was  injured,  an  in- 
struction which  eliminates  such  negligence  as  a  factor  in  the  case, 
is  not  injurious. 

Dunlap  V.  Indiana  I'tiion  Traction  Co..  .347,  350  (G). 

53.  Coal  Mines. — Props. — Assumption  of  Risk. — Instructions. — An 
Instruction  that  a  coal  miner  who  ^vorks,  knowing  that  the  master 
has  failed  to  furnish  props  or  timbers  with  which  to  secure  his 
roof,  Is  not  thereby  precluded  from  a  re(?overy  for  injuries  sus- 
tained llicrcby.  and  that  the  risks  as.sumed  by  the  mlncM'  are  those 
only  which  occur  after  the  master  h;is  |)erformed  the  duties  im- 
I)osed  by  law,  is  correct.  Miami  Coal  Co.  v.  Kane,  301,  393  (1). 

54.  Coal  Mines. — Imposed  Duties. — Contributor}/  yegligeuce.—In- 
struvticns.—  \\\  instruction  that  the  mining  statute  (  fts.'jSO  Hums 
lOOS,  Acts  looo,  [).  05,  §12)  was  designed  to  protect  miners  not 
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only  from  apparent,  but  also  from  remote  and  latent  dan^rs,  and 
that  a  miner  Injured  because  of  a  violation  ot  such  statute  can 
recover  therefor,  unless  he  has  notice  of  Inmiinent  or  immediate 
danger,  is  not  erroneous.        Miami  Coal  Co.  v,  Kane,  391, 393  (2). 

55.  Coal  Mines. — Defective  Roofs. — yotice. — Assumption  of  Risk. 
— InMructions. — The  refusal  to  give  an  instruction  that  if  a  serv- 
ant in  a  coal  mine  knew  of  a  defective  and  dangerous  condition 
in  the  roof  of  his  room  and  failed  to  notify  the  mine  boss  thereof, 
and  continued  to  worli  in  such  defective  and  dangerous  room,  he 
cannot  recover,  is  not  prejudicial  to  defendant,  where  another  in- 
struction covered  the  subject  of  contributory  negligence. 

Miami  Coal  Co.  v.  Kane,  391, 394  (3). 

56.  Factory  Act. — Emery-Wheels. — Dust. — Instructions. — Question 
for  Jury.— An  instruction  that  the  statute  (§8029  Burns  190S. 
Acts  1899,  p.  231,  §9)  requires  that  exhaust-fans  for  emery-wheels 
shall  be  of  sufficient  power  to  remove  all  dust,  and  that  the  Jury 
must  decide  whether  the  alleged  particles  causing  the  injury  com- 
plained of  were  "dust"  within  tlie  meaning  of  the  statute,  is 
correct.  Indianapolis  Foundry  Co.  v.  Bradley,  530.  534  (4). 

57.  Factory  Act. — Emery-Wheels. — Dust. — Instructions. — Presump- 
tions.— Verdict. — Jury. — A  general  verdict  for  plaintiff  in  an  ac- 
tion for  injury  to  an  eye  caused  by  dust  from  an  emery-wheel,  is 
a  finding  that  plaintiff's  eye  was  injured  by  dust,  and,  in  the  ab- 
sence of  an  instruction  technically  defining  **dust,"  the  presump- 
tion is  that  the  jury  understood  the  word  In  its  ordinary  sense. 

Indianapolis  Foundry  Co.  v.  Bradley,  530, 534  (5). 

58.  Specific  Orders. — Interrogatories. — Answers  to  one  interroga- 
tory, that  defendants  ordered  the  plaintiff  to  proceed  to  the 
top  of  an  ice-covered  trestle  and  put  the  stringers  in  position; 
to  anollier,  that  defendant's  order  was  as  follows:  **There  are 
no  new  orders,  the  old  orders  still  stand.  Go  ahead  and  push  the 
work  on  the  trestle  on  the  island,"  and  to  others,  that  defendants, 
upon  a  request  from  plaintiff  as  to  his  work,  ordered :  "No,  you 
keep  on  at  that  work.  I  want  you  to  get  It  done  as  quickly  as 
possible.  I  want  you  to  hurry  It  up.  Keep  working  at  the  trestle 
on  the  island.  Push  the  work,"  do  not  show  such  a  specific  order 
as  renders  the  master  liable,  where  the  servant,  in  obedience, 
went  upon  an  Ice-covered  trestle  and  was  Injured  thereby. 

Mellette  v.  Indianapolis,  etc..  Traction  Co.,  8S,  97  (9) ,  98  (9) . 

59.  IntefTogatories. — Evidentiary  Facts. — ^An  answer  to  an  inter- 
rogatory, in  an  action  by  a  servant  against  his  masters,  setting 
out  verbatim  the  order  given  to  the  servant,  states  a  fact,  and 
not  an  evidentiary  fact. 

Mellette  v.  IndianapoUs,  etc.,  Traction  Co.,  88, 98  (10). 

GO.  Railroads. — Defective  Track. — Interrogatories. — In  an  action 
by  a  bridge  carpenter  who  was  riding  on  a  hand-car  and  who 
was  Injured  by  reason  of  a  low  joint  and  rotten  cross  ties,  an- 
swers to,  the  interrogatories  to  the  jury  that  he  had  been  em- 
ployed seven  days,  and  that  he  had  pas.«ted  over  the  defect  "sev- 
eral times,"  do  not  overturn  a  verdict  for  plaintiff,  since  neither 
actual  nor  constructive  notice  of  the  defect  is  shown. 

Southern  R.  Co.  v.  Bufkins,  80. 81  (2). 

(U.  Railroads. — Defective  Track. — Interrogatories. —In  an  action 
by  a  bridge  carpenter  who  was  riding  on  a  hand-car  "on  the  Jas- 
per branch,"  and  who  was  injured  by  reason  of  a  low  joint  and 
rotten  cross- ties,  answers  to  Interrogatories  to  the  jury  showing 
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that  the  roadbed  between  Jasper  aud  Huntingburg  was  in  process 
of  reconstruction  and  f  hat  the  bridges  were  being  elevated  to  con- 
form to  grade  and  that  the  plaintiff  was  engaged  on  such  brldires. 
do  not  overthrow  a  general  verdict  for  the  plaintiff,  there  being 
no  finding  that  the  plaintiff  was  assisting  in  work  on  the  track. 

Southern  R.  Co.  v.  Bufkin^,  80,  81  (3>.  83  (3). 

II.    LdABiLrms  rt>B  l^jwas  to  Thiu>  Pessons. 

f  A)     Acts  ob  Omtbsiotts  of  Sebvaxt«. 

02.  Liability  to  Third  Per*o««.— The  master  is  liable  to  third  per- 
sons injured  by  the  wrongs  of  his  sen'ant  acting  within  the  soo}»e 
of  his  employment  though  the  partit-nlar  act  was  not  authorize<i. 

Rexroth  v.  Hotlowny,  30, 39  (3). 

03.  Scope  of  Employment. — Wrongful  Acts. — Wrongful  acts  com- 
mitted by  a  servant  in  doing  the  thing  authorized  by  the  master 
subjects  such  master  to  liability  therefor 

Rexroth  v.  HolUnray,  30, 41  (4>. 

64.  Bailment. — Injuring  Uorxc.-^Scope  of  Employment. — ^A  com- 
pany whose  traveling  salesman  hired  a  horse  to  drive  to  Xilos 
(ten  miles  away),  and  he  drove  to  Buchanan  (fourteen  miles 
away),  thereby  fatally  injuring  the  horse,  is  liable  tlierefrir, 
where  the  master's  business  required  the  salesman  to  go  to 
Buchanan.  Rexroth  v.  Holloway,  36, 41  ( 5 ) . 


"That  is  certain  which  can  be  rendere<l  certain,"  see  Contbacts. 
11;  Boycc  v.  Royal  Stove,  etc.,  Co..  409  (1). 

MECHANICS'  LTENS^ 

1.  on  Wells.— Coal  Used  in  Sink i no. -^Judicial  A'of tee.— Under 
§8205  Burns  1908,  Acts  1S09,  p.  509,  providing  that  "all  persons 
performing  labor  or  furnishing  material  or  machinery  ♦  ♦  * 
may  have  a  lien"  upon  the  structure  "for  which  they  may  liave 
furnished  material  or  machinery  of  any  description.  ♦  *  *  to 
the  extent  of  the  value  of  any  labor  done,  material  furnished  or 
cither,"  a  person  who  furnishes  coal  to  an  independent  con- 
tractor to  be  used  In  generating  power  to  sink  an  oil  well,  for 
defendant,  has  no  right  to  a  mechanic's  Hen  upon  such  well  or 
its  fixtures,  the  court  taking  judicial  notice  that  such  coal  did  not 
actually  become  a  part  of  such  well  or  fixtures.  Haskell  v. 
Gallagher,  20  Ind.  App.  224,  overruled. 

yiagara  Oil  Co.  v.  McBee,  576.  579  (1 ). 

2.  ^aiutes. — Construction. — ^The  statute  providing  fnr  the  creation 
of  mechanics'  liens  (§8295  Bums  1908,  Acts  1899,  p.  569)  is 
strictly  construed  in  determining  what  persons  are  entitled  to 
the  benefits  thereof.  yiagara  Oil  Co.  v.  McBee,  576, 579  (2). 

3.  Priorities.  —  Cross-Complaint.  —  Issues.  —  Special  Findings.  — 
Where  a  complaint  is  filed  for  the  foreclosure  of  a  mechanic's  lien, 
and  the  defendants  severally  file  cross-complaints  making  the 
plaintiff  and  their  respective  codefendants  defendants  thereto, 
each  alleging  that  the  liens  of  the  others  are  subordinate  to  his. 
a  special  finding  that  a  named  defendant,  in  writing,  waived  his 
priority  in  order  that  the  owner  might  secure  a  loan  from  the  de- 
fendant building  and  loan  association,  is  within  the  issues. 

Small  V.  Indianapolis  Mortar,  etc.,  Co.,  100, 101  (1) 
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No  merger,  where  justice  requires  titles  to  be  kept  separate,  see 
Deeds,  16;  EUisoti  v.  Bramirator,  307,  q14  (10). 


MINES  AND  MINEBi 

Actions  for  injuries  in  coal  mines,  see  Master  and  Ssbvant. 

MISTAKE— 

Oral  evidence,  admissible  to  vary  written  contract  in  cases  of,  see 
Evidence,  21;    McCaftkep  Register  Co.  v.  Curfmariy  297,  304  (3). 

MONEY  HAD  AND  BECEIVED— 

In  bastardy  case,  belongs  to  child,  see  Bastabdy.  1 ;  Lexcis  v.  Her- 
shey,  104,  106  (1). 

MONEY  PAID— 

Complaint  to  recover,  see  Work  and  Labor;  Wulftchner-PHnmrt 
Music  Co.  V.  Helft,  428  (1). 

MORALITY— 

Reputation  for,  admissible  in  civil  cases,  as  afTocting  credibility, 
see  Witnesses,  5;    Castle  v.  Clark,  192,  195  (5). 

MORTALITY  TABLES— 

See  EnoENCE,  7;   Pittahiirgh,  etc.,  R.  Co.  v.  Rogers,  230,  244  (16). 

MOBTGAGES- 

On  wife's  land,  superior  to  husband's  right  of  inheritnnce,  see  De- 
scent and  Distribution,  18;   Hampton  v.  Murphy,  513,  520  (4). 

Decree  of  foreclosure  cannot  be  collaterally  attacked,  where  de- 
fendants filed  answer,  jurisdiction  of  subject-matter  being  pre- 
sumed, see  Judgment,  4;  Myer  v.  Minch,  495,  497  (1). 

1.  Execiitioti  hy  Wife. — ^A  mortgage  executed  by  a  wife,  to  be  valid, 
must  be  signed  by  her  husband.    Hampton  \.  Murphy,  513, 519  (2). 

2.  Infant  Grantors. — ^A  mortgage  executed  by  an  infant  married 
woman's  grantee,  ignorant  of  her  age  and  believing  her  to  bo 
twenty-one  years  old,  and  which  grantee  received  two  subsequent 
ratifying  deeds  upon  an  express  representation  that  the  grantor 
was  twenty-one  years  old,  is  valid  and  binding,  there  having  been 
no  return  of  the  consideration  to  such  grantee. 

Ackerman  v.  Hawkins,  483, 494  (3). 

3.  Foreclosure. — Parties. — Assignees. — A  mortgaeee  is  entitled  to 
a  decree  of  foreclosure  against  not  only  the  mortgagor,  but  also 
his  assignees.  Vancleef  v.  Britton,  388, 389  (2) . 

MOTIONS— 

To  strike  out  partly  Incompetent  evidence,  see  Evidence,  5:  Cin- 
dnnaiu  etc.,  Electric  St.  R.  Co.  v.  Cook,  401,  407  (7). 

For  a  venire  de  novo  should  be  overruled,  where  special  findings 
cover  contested  Items  In  final  report,  see  Exbcutobs  and  Ad- 
ministrators, 9;   Roberts  v.  Dimmett,  566,  568  (1). 

For  a  venire  de  novo,  improper,  in  trial  of  exceptions  to  guardian's 
final  report  see  Guardian  and  Ward,  1;  Hudspeth  v.  Kitchen, 
524,  526  (1). 
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To  modify  Judgment,  see  Judgment. 

For  a  new  trial,  see  New  Tbiau 

To  strike  out  paragraphs  of  cross-complaint,  see  Pleading,  19;  Elli- 
son V.  Branstrator,  307,  ail  (3). 

To  strike  out  pleadings  do  not  raise  question  of  sufficiency,  see 
Pleading,  20;   Ellison  v.  Branstrator,  307,  311  (4). 

To  strike  out  pleadings  incapable  of  amendment  so  as  to  be  geiK 
mane,  should  be  sustained,  see  Pleading,  21 ;  Ellison  v.  Bran- 
strator,  307.  312  (5). 

To  separate  causes,  not  reversible,  see  Pleading,  22;  Pittsburgh, 
etc.,  R.  Co,  V.  Wood,  1,  9  (G). 

MTTLTIPLICITY— 

Of  actions,  as  ground  for  equitable  relief,  see  TNjrNcriON,  1 ;  Wir- 
rick  V.  Boyles,  698,  700  (3). 

Of  actions,  pi-evention  of,  as  ground  for  injunction,  see  Trespass, 
1;    Wirricl:  v.  Boyles,  098,  700  (4). 

MUNICIPAL  COBFORATIONS. 


I.   Pboceedikgs  of  Counoil. 

(ft)  Meetinos.  Rules  and  Pbo- 

OEEDnVGS.  1. 

(b)  Okdinak  bs  AND  Bt-Lawb, 

II.   Officers  ,  Agents  and  Emplotes. 

(ft)  Municipal   Departments 

AND  Officers  Thereof,  7. 


III.   Use  and  Regulation  of  Public 

Places. 
(ft)  Streets  and  Otheb  Pubuc 

Ways,  8-22. 
(b)  Sewers  and  Dbaims,  28. 

IV.     PXNAZrCBS, 

(a)  Rights  of  Taxpatsbs,  24, 26. 


No  appeal  from  street  assessment,  unless  specially  authorized,  see 
Appeal,  3,  4 ;   City  of  Crawfordsville  v.  Brown,  592. 

City  ordinances,  how  proved,  see  Evidence,  19:  Pittsburgh,  etc., 
R,  Co.  V.  Rogers,  230,  246  (18). 

Railroad  company's  violation  of  city  ordinance,  injury  because  of, 
see  Masteu  and  Sebvant,  31,  33,  34;  Pittsburgh,  etc,,  R,  Co.  v. 
Rogers,  230. 

Complaint  against  railroad  company  for  killing  servant  in  violating 
city  ordinance,  see  Master  and  Servant,  39;  Pittsburgh,  etc, 
R.  Co,  V.  Rogers,  230,  242  (13). 

Liable  to  persons  injured  by  the  proper  use  of  a  defective  bridge, 
see  Xegugence.  1 ;  City  of  Fort  Wayne  v.  Merritnan,  286,  288  (1). 

Complaint  to  abate  open  sewer,  see  Nuisance,  7-9;  City  of  Cannel- 
ton  v.  Bush,  e>38. 

Use  of  streets  by  railroads,  see  Raiijboads. 

Railroad  company,  not  liable  for  change  of  grade  made  by  city,  see 
Railroads,  14;   Chicago,  etc..  R.  Co.  v.  Johnson.  162,  168  (4). 

Use  of  streets  for  maintenance  of  poles  implies  the  right  of  others 
to  use  poles  for  proper  purpose,  see  Telegraphs  and  Telephones, 
5;   Beaning  v.  Houth  Bend  Electric  Co.,  261,  271  (6). 

T.    Proceedings  of  Council. 
(A)     Mebtinqs,  Rules  and  Pboceedinqb. 

1.  Towns. — Statutory  Methods  of  Action. — ^Boards  of  trusteoi  of 
towns  can  perform  tl»Jr  acts  only  in  tlie  statutory  way. 

Campbell  v.  Brackett,  293, 296  (3) . 
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(B)     Obdinances  and  Bt-Laws. 

2.  Acts. — VaUdittf. — Acts  of  a  town  performed  in  direct  violation 
of  a  statute  are  void.  CampheUv.  Bracket t,2^Sj2dQ  (4). 

X  Offlcial  Acts. — Presumptions. — The  acts  of  the  common  council 
of  a  city  are  presumed  to  be  lawful. 

City  of  Logansport  v.  Webster,  499, 502  (4) . 

4.  Ordinances. — Repeal  by  Implicaiiofi. — ^The  repeal  by  implica- 
tion of  one  city  ordinance  by  another  is  effected  only  where  the 
repugnancy  between  such  ordinances  Is  so  clear  that  they  can- 
not be  reconciled.  City  of  Indianapolis  v.  Martin,  256, 257  ( 1 ) . 

5.  Ordinances. — Repeal. — City  Hospitals. — Superintendents. — Sala- 
ries.— ^An  ordinance  creating  the  office  of  superintendent  of  the 
city  hospital  for  contagious  diseases,  and  fixing  the  salary  of 
such  superintendent,  is  not  repealed  by  an  ordinance  whose  title 
relates  to  certain  offioes  and  whose  subject-matter  is  not  the  same 
as  tiiat  of  the  fornier. 

City  of  Indianapolis  v.  Martin,  256, 257  (2) . 

G.  Streets. — Grading. — Occupancy  by  Railroads. — Cities  having  the 
right  to  establish  grades  for  the  streets  thereof,  and  the  occu- 
pancy of  a  street  by  a  railroad  company  does  not  lessen  nor 
affect  such   power.       Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 167  ( 1 ) . 

II.    Officers,  Agents  and  Employes. 

(A)     Municipal  Depabtments  and  Offices  Thereof. 

7.  Superintendent  of  Contagious  Hospital. — Salary. — Failure  to 
Appropriate  for. — Contracts. — ^I'he  city's  failure  to  appropriate 
money  for  the  payment  of  the  salary  of  the  superintendent  of 
its  hospital  for  contagious  diseases  does  not  prevent  his  recovery 
thereof  on  the  ground  that  an  ordinance  provides  that  "no  execn- 
t\ve  department,  officer  or  employe  thereof  shall  have  the  power 
to  bind  such  city  to  any  contract,  agreement,  or  in  any  other 
way"  beyond  the  money  appropriated  for  such  punwse,  since  such 
salary  does  not  rest  on  a  contract. 

City  of  Indianapolis  v.  Martin,  256, 257  (3) . 

III.    Use  and  Regulation  of  Public  Piaces. 

(A)     Streets  and  Other  Public  Ways. 

8.  Grading  Streets. — Damages. — Except  by  statute,  cities  are  not 
liable  for  damages  caused  by  the  proper  grading  of  streeta 

Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 167  (2). 

9.  Grading  Streets. — Delegation  of  Power. — Railroads. — Cities 
cannot  delegate  their  power  to  establish  street  grades  to  railroatl 
companies.  Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 167  (3) . 

10.  Streets. — Easements. — Railroads. — Cities  may  grant  to  rail- 
road companies  the  right  to  use  the  streets,  but  such  grants  do 
not  pre\'ent  frontagei*s  from  recovering  damages  for  the  addi- 
tional burdens  imposed  upon  their  lots. 

Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 170  (7). 

11.  Streets. — Highways. — Ownership  of. — The  owner  of  a  lot  abut- 
ting on  a  highway  owns  to  the  middle  of  such  highway. 

Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 170  (8) . 

12.  Defective  Sidewalks. — Notice. — Complaint. — ^An  allegation  that 
defendant  city  had  maintained  a  defective  sidewalk  for  two  years 


INDEX.  783 

ICTJNICIPAL  COBPORATIOKS— Ck>iitina6d. 

preceding  the  plaintllTs  Injury,  shows  that  the  city  had  at  least 
constructive  notice  of  the  defect. 

City  of  Tipton  v.  Freeman,  76, 78  (2) . 

13.  Sidewalks. — Duty. — Cities  are  required  to  keep  their  sidewalks 
in  such  a  condition  that  persons  using  them  with  prudence  and 
ordinary  care,  may  do  so  without  peril. 

City  of  Tipton  v.  Freeman,  76, 79  (3). 

14.  Defective  Sidewalks,— Complaint. — ^A  complaint  alleging  that 
defendant  city  negligently  permitted  and  suffered  its  sidewalks 
to  remain  for  two  years  in  a  slanting,  polished  condition,  by 
reason  of  which  plaintiff  fell,  to  her  damage,  states  a  cause  of 
action.  City  of  Tipton  v.  Freeman,  76,  79  ( 4 ) . 

15.  Liability  for  Negligence, — A  municipal  corporation  is  not  an 
insurer  of  the  safety  of  its  streets;  and  to  hold  it  liable  negli- 
gence must  be  shown.. 

City  of  areenfield  v.  Roback,  70,  72  (2),  74(2). 

16.  Negligence, — Complaint, — A  complaint  alleging  that  defendant 
city  for  six  months  permitted  to  remain  a  sidewalk  upon  which 
there  projected  a  piece  of  timber  used  as  a  horse  for  steps  con- 
structed by  an  adjacent  lot  owner,  that  the  plaintiff  without  any 
knowledge  thereof  was  traveling  upon  such  sidewalk,  at  night, 
and  struck  such  timber,  throwing  him  heavily  upon  the  walk,  to 
his  damage,  fails  to  state  a  cause  of  action,  since  It  fails  to  state 
that  any  act  was  negligently  done,  and  such  facts  might  exist 
without  negligence.  City  of  Greenfield  v.  Rohack,  70,  74  (3). 

17.  Alley  Improvements. — Appeal, — Time  for  Taking. — An  appeal 
from  the  final  order  of  a  city  council  in  fixing  alley  improvement 
assessments  must  be  taken  within  twenty  days  (§3623e  Burns 
1901,  Acts  1901.  p.  534,  §5). 

City  of  Logansport  v.  Webster,  499, 501  (1 ) . 

18.  Alley  Improvements, — Appeal  from  Order  for, — Complaint. — 
Construction, — On  an  appeal  from  the  action  of  a  city  council 
ordering  the  improvement  of  an  alley^  the  transcript,  on  appeal, 
is  treated  as  a  complaint;  but  such  complaint  must  be  liberally 
construed.  City  of  Logansport  v.  Webster,  499,  501  (2). 

19.  Records. — Receipt  of  Bids  for  Alley  Improvements. — Evidence. 
— Postponements. — The  law  does  not  require  that  a  record  be 
made  of  the  meeting  of  a  city  council,  on  the  opening  of  bids  for 
an  alley  improvement,  or  of  Its  action  In  opening  bids,  such 
actions  being  provable  by  parol  evidence. 

City  of  Logansport  v.  Webster,  499, 502  (3). 

20.  Alley  Improvements. — Bids. — Opening  of. — Presumptions, — 
Where  the  report  of  a  street  committee  made  on  July  6  shows 
that  bids  had  been  received  and  opened,  the  presumption  is  that 
such  bids  were  received  and  opened  at  the  proper  time,  especially 
where  no  complaint  had  been  made  as  to  such  improvement. 

City  of  Logansport  v.  Webster,  499, 502  (5) . 

21.  Alley  Improvements. — Estoppel. — Frontagers  who  stand  by  and 
permit  alley  improvements  to  be  made,  maklncc  no  objections 
thereto  until  the  work  Is  completed,  are  estopped  to  take  advan- 
tage of  mere  Irregularities  in  order  to  avoid  payment  therefor. 

City  of  Logansport  v.  Webster,  499, 504  (6). 

22.  Defective  Alley  Improvement  Proceedings. — Burden  of  Proof.— 
One  objecting  to  the  proceedings  of  a  city  council  in  receiving  and 
opai\ing  bids  for  an  alley  Improvement  must  show.  In  an  appeal 
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from  the  action  of  suoh  council,  that  his  snbetantial  rigfats  have 
been  violated.  City  of  LOffansport  v.  Webster,  4S9, 504  ( 7 ) . 

(B)     Sewebs  and  Drains. 

23.  Drains, —  Discontinvance.  —  Surface-Waters.  — •  A  drain  con- 
structed by  a  city  for  carrying  off  surface-waters  may  be  dis- 
continued by  such  city  without  liability,  where  property  owners 
are  left  In  no  worse  condition  than  they  occupied  prior  to  the 
construction  of  such  drain. 

Finley  v.  City  of  KendallviUe,  430, 432  (1). 

IV.      FlNANCJES. 

(A)    Rights  of  Taxpayers. 

24.  Void  Payment  ft. — Recovery. — Injunction. — Void  payments  made 
by  a  town  do  not  become  the  property  of  the  persons  receiving 
them,  and  may  be  recovered  by  the  taxpayers  by  injunction,  or 
any  other  appropriate  proceeding. 

Campbell  v.  Brackett,  293,  296  (5). 

25.  Violation  of  Statute. — Good  Faith. — ^That  a  town  board  acted 
in  good  faith  in  making  a  payment  In  violation  of  the  law  con- 
stitutes no  defense  for  such  act. 

Campbell  v.  Brackett,  293, 297  (6) . 

HTTTTTAL  BEmSFIT  SOGIETIE&- 

See  Insurance. 

NEOLIGEKCB— 

See  Carriers;  Damages;  Master  and  Servant;  Municipal  Cor- 
porations ;  Railroads  ;  Telegraphs  and  Telephones. 

Of  attorney  constitutes  counterclnim  in  action  for  fees,  see  Attor- 
ney AND  Client,  4;   Rooker  v.  Bruce,  57,  58  (2). 

Contributory  negligence  of  passenger,  instructions  concerning,  see 
Carriers,  41,  43,  44. 

Directed  verdict  for  two  Joint  defendants  in  action  for,  reversible, 
where  there  is  evidence  tending  to  support  judgment  against 
either,  see  Trial,  4;  Beaning  v.  South  Bend  Electric  Co.,  261, 
268  (4). 

1.  Defective  Bridges. — Municipal  Corporations. — Pedestrians. — ^A 
city  owes  no  duty  to  a  person  Injured  by  reason  of  a  defective 
bridge,  unless  such  person  was  using  such  bridge  for  a  proper 
purpose.  City  of  Fort  Wayne  v.  Merriman,  286, 288  ( 1 ) . 

2.  Trespassers. — Licensees. — The  owner  of  property  is  not  liable  to 
trespassers  or  bare  licensees  for  mere  negllgencf*. 

Beaning  v.  South  Bend  Electric  Co.,  261, 271  (5). 

3.  Electric  Light  Companies. — Vninsulatcd  Wires. — An  electric 
light  company  maintaining  a  defectively  Insulated  wire  so  dose 
to  a  telephone  pole  that  it  injured  an  employe  rijj;litfully  climbing 
such  pole,  is  liable  therefor. 

Beaning  v.  South  Bend  Electric  Co.,  261, 277  (10). 

4.  County  Fairs. — Shooting  Oallaries. — Free  Admission  of  Boy 
Contrary  to  Rule  Requiring  Pay. — Evidence  showing  that  a  boy 
twelve  years  old  was  admitted  into  a  county  fair  free  by  the  so- 
ciety's pat^man,  that  the  rule  required  boys  over  ten  years  old 
to  pay  n  fofi  for  admission,  there  being  no  evidence  that  the  boy 
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knew  of  such  rule,  that  while  standiug  near  a  shooting  gallery 
authorized  by  defendant  society  he  was  killed  l)y  a  gun  negli- 
gently handled  by  a  boy  who  was  engaged  in  shooting,  with  de- 
fendant's authority,  supports  an  action  lor  damages  by  the  father 
of  such  boy.  Plaskett  v.  Benton-Warren,  etc.,  Not*.,  1158, 361  (4). 

5.  Proximate  Cause. — Anticipation  of  Injury. — To  constitute 
actionable  negligence  It  is  not  necessary  that  defendant  should 
have  anticipated  the  i)reclsc  injury  occasioned  by  ih<»  neglige.ii 
act.  Cook  V.  Ormahu,  .'Cj2,  :5r)()  (;")). 

6.  Proximate  Cau^e, — Circumstantial  Etmlcncc-  -\  city  is  not  lia- 
ble for  injuries  sustained  l>ecause  of  ii  directive  l>ri(lge  unless 
such  negligence  was  tho  proximate  cause  of  tlie  injury,  but  such 
negligence  and  proximate  cause  of  tlie  injury  sustained  may  be 
established  by  circumstantial  evidence. 

City  of  Fort  Wayne  v.  Merriman,  2si;.  2RH  ( 1»). 

7.  Drifting  Vnruhi  Team  on  Highicay  Where  Interurhan  Cars 
Pass. — ^The  driving  of  an  unruly  team  alon«<  a  highway,  Icnowing 
that  interurhan  cars  i)ass  thereover,  d(K^s  not  constitute*  negli- 
gence. Cincinnati,  etc..  Electric  St.  If.  Co.  v.  Cook,  401,  40S  {{)). 

8.  Facts  Constituting.— Complaint. — A  complaint  wliich  fails  t<> 
allege  that  the  acts  complained  of  were  neyjligently  done,  must 
allege  facts  showing  a  necessary  inference  of  negliiiciiee. 

City  of  Orecn  field  v.  Robaek,  70,  72  (1 ) . 

9.  Complaint, — Railroads. — Injuries  to  Property.— XegatiHng  Con- 
tributory Negligence. — Presumptions. — In  actions  for  daniis^es  tc 
proi^erty,  the  plaintiff  must  aver  and  prove  freedom  fr(»m  con- 
tributory negligence,  and  the  presumption  is  against  the  one  hav- 
ing the  burden  of  proof.   Cleveland,  etc.,  R.  Co.  v.  Moore.  58,  GO  (4) . 

10.  Telegraphs  and  Telephones. — Complaint. — liarring  Another 
Action. — A  complaint  alleging  that  defendant  telei)hone  company 
neicligently  attached  a  cable  to  a  cal)le  seat,  thereby  grounding 
the  cable  seat  and  causing  injury  to  a  city  employe  who  was 
ascending  the  telephone  pole  in  order  to  make  repairs,  and  that 
defendant  electric  light  company  negligently  maintained  an  un- 
insulated high  voltage  wire  so  near  such  i)oIe  as  to  come  in  con- 
tact with  one  climbing  such  pole,  thewby  Injuring  such  employe, 
is  sufficient  to  bar  another  action  for  such  Injury. 

Beaning  v.  South  Bend  Electric  Co.,  2G1,  2GG  (2K 

11.  Joint. — Complaint. — Pntof. — Teleph(/ne  and  Electric  Light  Com- 
panies.— A  comi)lnint  alleging  that  defendants  telephone  and  elec- 
tric light  companies  by  their  alleged  particular  acts  of  negligence 
caused  injuries  to  the  nlaintiflf.  will  support  a  verdict  against  one 
or  both  of  such  companies. 

Beaning  v.  South  Bend  Electric  Co.,  201,  278  (11). 

12.  Cities. — Bridges. — ^J^riWcHcc— Mere  evidence  that  a  bridjxe  be- 
longing to  a  city  was  protected  by  a  defective  guardrail,  that  the 
plaintifTs  decedent  was  found  dead  under  the  bridge,  and  that 
the  rail  showed  that  she  had  fallen  over  at  such  iioint,  is  not 
sufficient  to  establish  a  liability  against  such  city. 

City  of  Fort  \Vayne  v.  Merriman.  28G,  2S9  (H). 

13.  Telephone  and  Electric  Light  Companies. — Directing  Verdict.- - 
Evidence. — Evidence  tending  to  show  that  defendant  electric  li::lit 
company  maintained  an  uninsulated  wire  so  near  to  a  cable  seat 
on  a  telephone  noU*  that  a  city  employe  in  climbing  such  pole 
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was  Injured  thereby,  and  that  defendant  telephone  company  main- 
tained a  cable  attached  to  a  cable  seat  by  means  of  a  wire,  there- 
by causing  such  employe,  when  he  came  near  such  uninsulated 
wire,  to  receive  a  shock  therefrom,  is  sufficient  to  entitle  the 
plaintiff  to  a  submission  of  his  case  to  the  jury  as  against  each 
defendant.  Beaning  v.  South  Bend  Electric  Co.,  261, 279  ( 12) . 

14.  Contributory. — QueHion  for  Jury. — Telephone  and  Electric 
Light  Companies, — Whether  a  city  employe  who  In  disentnngUiij; 
the  police  telephone  wires  from  those  of  a  telephone  company 
climbed  the  company's  pole  and  in  so  doing  received  a  shoclc 
from  an  electric  light  wire  maintained  uninsulated  near  the  tele- 
phone pole  which  supported  a  cable  attached  to  a  cable  seat  by 
means  of  a  wire,  was  guilty  of  contributory  negligence,  is  a  ques- 
tion for  the  jury. 

Beaning  v.  South  Bend  Electric  Co.,  261, 280  (13). 

NEGOTIABLE  INSTBUMENTS— 
See  Bills  and  Notes. 

» 

NEW  TBIAL— 

Erroneous  admission  of  evidence,  to  be  questioned  on  appeal,  must 
be  made  cause  for,  see  Appeal,  8;  New  Long  Distance  Tel.  Co. 
V.  White,  382,  380  (2). 

Insufficiency  of  evidence  to  sustain  special  findings,  cannot  be  con- 
sidered, where  evidence  is  not  in  record,  see  Appeal,  9;  Roberts 
V.  Dimmctt,  500,  509  (2). 

Insufficiency  of  evidence,  as  a  ground  for,  cannot  be  consldereil, 
where  bill  of  exceptions  shows  omission  of  some  of  the  evidence, 
see  Appeal,  10 ;  McOary  v.  Y eager,  696. 

May  be  ordered,  on  appeal,  though  appellant  is  technically  entitled 
to  judgment,  see  Appeal,  OS;  Plaskett  v.  Benton-Warren,  etc 
Soc.,  358,  3(>5  (0). 

Motion  for,  not  proper  on  a  demurrer  to  the  evidence,  see  Trial,  9 ; 
Plaskett  V.  Benton-Warren,  etc.,  Soc,  358,  305  (5). 

Motion  for,  cannot  present  question  of  correctness  of  conclusions  of 
law.  see  Trial,  37;  Boos  v.  Siegmund,  284,  285  (2). 

1.  General  Rca-^ona'  for. — Contributory  yegligcncr. — Burden  of 
Proof. — Instructions. — That  the  instructions  as  to  cimtributory 
negligence  and  the  burden  of  proof  in  establishing  it  are  confus- 
ing, contradictory  and  misleading,  is  too  general  for  an  assign- 
ment as  a  ground  for  a  new  trial,  and  presents  no  question,  nud 
should,  in  any  event  be  disregarded,  where  the  record  shows  that 
the  instructions  fully  and  fairly  placed  the  case  before  the  jury. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 144  ( 15) . 

2.  Designating  Instructions  Questioned. — A  motion  for  a  new  trial 
assigning  as  one  reason  the  giving  of  certain  numbered  instruc- 
tions, and,  as  another,  the  giving  of  certain  Instructions  retiueste<l 
by  plaintiff,  sufficiently  designates  the  questioned  Instructions, 
where  two  sets  of  Instructions  were  presented,  one  by  plaintiff, 
the  other  by  defendants.  State,  ex  rel,  v.  Dudley,  074, 675  (2). 

3.  Excessive  Recorery. — Motion  to  Modify  Judgment. — Contracts. — 
Wlieic  the  amount  of  recovery,  on  a  breach  of  contract,  was  too 
laii;e.  the  question  is  properly  raised  by  making  such  amount  :i 
j:r()iind  for  a  new  trial;  and  it  is  not  neccssnrv  to  move  to  modffv 
the  judgment.  Baker  v.  Anderson  Tool  Co.,  610, 021  (2 ) . 
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See  Bills  and  Notes. 

NOTICE— 

See  Landlord  and  Tenant;  Master  and  Seryant. 

Attorney  should  notify  client  when  collection  is  made,  see  At- 
torney AND  Client,  2;  Spencer  v.  Smith,  17,  19  (2). 

Of  defenses,  see  Bills  and  Notes. 

Required,  before  landlord  can  be  held  liable  for  saloon  nuisance  on 
his  premises,  see  Nuisance,  3;  Joseph  Schlitz  Brewing  Co,  v. 
Shieh  623,  625  (4). 

To  railroad  company  to  repair  or  construct  fence,  see  Railroads, 
6-9. 

Of  trust,  as  affecting  title  of  purchaser,  see  Vendor  and  Pur- 
chaser, 9-11 ;  Weeks  v.  Hathaway,  196. 

NUISANCE— 

May  be  enjoined,  see  Damages,  2;  Poor  v.  Edwards,  259,  261   (4). 

Authorized  use  of  highway  by  interurban  railroad,  not  necessarily 
a  nuisance,  see  Railroads,  34 ;  Fowler  v.  Fort  Wayne,  etc..  Trac- 
tion Co.,  441,  443  (3). 

1.  Definition. — "Whatever  is  injurious  to  health,  or  Indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
erty, so  as  essentially  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,"  is  a  nuisance  (§291  Burns  1908,  §289 
R.   S.   1881).  CityofCanneltony.Bnsh,QSS,Q^l{2). 

Foor  y,  Edwards,  259, 260  ( 1 ) . 

2.  Action. — Parties, — Any  person  whose  property  Is  injuriously  af- 
fected, or  whose  personal  enjoyment  is  lessened,  by  a  nuisance, 
may  maintain  an  action  therefor. 

City  of  Cannelton  v.  Bush,  638,  641  (3) . 

3.  Damages. — Saloon. — Landlord. — Notice, — A  landlord  who  rents 
property  for  saloon  purposes  is  jiot  liable  for  damages  caused  by 
the  unlawful  operation  of  a  saloon  thereon,  unless  he  had  notice 
of  the  misconduct;  and  such  notice  must  be  alleged  and  proved. 

Joseph  Schlitz  Brewing  Co.  v.  Shiel,  623, 625  (4). 

4.  Saloon. — Location. — Business  District. — A  saloon  located  in  the 
business  district  does  not  constitute  a  nuisance  per  se, 

Joseph  Schlitz  Brewing  Co,  v.  Shiel,  623,  625  (3) . 

5.  Skating-Rinks. — ^A  skating-rink  Is  not  a  nuisance  per  se,  but 
whenever  It  is  so  conducted  as  to  interfere  with  the  use  and  en- 
joyment of  another's  property,  it  becomes  a  nuisance. 

Foor  V.  Edwards,  259, 261  (2) . 

6.  Skating-Rink. — Abatement. — Complaint. — ^A  complaint  alleging 
that  defendants  maintain  a  skating-rink  over  plaintiffs'  store  and 
that  the  operation  of  such  rink  is  driving  away  the  plaintiffs' 
customers  and  will  destroy  their  business.  Is  sufficient;  and  it  is 
not  necessary  to  set  out  the  names  of  such  customers. 

Foor  V.  Edwards,  259, 261  (3) . 

7.  Open  Sewers. — Cities. — Complaint. — A  paragraph  of  complaint 
alleging  that  defendant  city  maintained  an  open  ditch  into  which 
it  discharged  sSwage,  that  such  ditch  was  in  the  rear  of  plain- 
tiff's lot  and  that  offensive  odors  arose  therefrom,  to  plaintiff's 
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damage,  is  sufllcieut,  though  it  fails  to  allege  that  it  was  defend- 
ant's duty  to  keep  such  ditch  cleau. 

City  of  Cannelton  v.  Buah,  638, 640  (1). 

8.  Severs. — Complaint. — A  paragraph  of  complaint  alleging  that 
defendant  city  discharged  sewage  into  an  open  ditch  at  the  rear 
of  plaintiff's  lots,  rendering  them  less  desirable  for  building  pur- 
poses, and  worthless  for  pardon  purposes,  to  plaintiflTs  damage 
in  the  sum  of  $500,  is  sufllcieut. 

City  of  Cannelton  v.  Bush.  638, 641  (4). 

9.  Sewers. — Injury  to  Lots. — Complaint, — A  paragraph  of  com- 
plaint nlloging  that  defendant  city  discharged  sewage  into  an 
open  ditch  at  the  rear  of  i>laintifif*s  lots,  rendering  them  less  de- 
sirable fnr  building  and  garden  purposes,  and  that  plaintiff  pur- 
chased one  of  such  lots  on  the  day  of  the  filing  of  the  action,  is 
sulficient,  since  the  other  lots  were  alleged  to  be  damaged. 

City  of  Cannelton  v.  Bush,  638, 641  (5). 

10.  Maintenance  of  Saloons. — Complaint.-^A  complaint  attacked 
for  the  first  time  on  appeal,  alleging  that  defendants  maintained 
a  disorderly  drinking  saloon,  offensive  to  the  public,  and  pri- 
vately injurious  to  the  plaintiff,  Is  sufficient,  since  it  states  facts 
sufficii'Ut  to  bar  another  suit  for  the  same  cause. 

Joseph  fichlitz  Brewing  Co.  v.  Shieh  623. 624  (1). 

11.  Da  mage  A. — Saloon. — Evidence. — Evidence  that  the  treasurer  of 
a  Milwaukee  brewing  company,  residing  at  Milwaukee,  owned  a 
building  in  the  business  district  of  Indianapolis  and  rented  it 
through  a  local  agent  to  a  saloon-keeper  for  saloon  purposes,  that 
his  brewing  company  furnished  Its  beer  to  such  saloon-keeper  who 
sold  only  that  brand,  that  the  owner  discharged  his  rental  agent 
and  substituted  as  his  agent  the  brewing  company's  agent,  and 
that  the  saloon  was  afterwards  carried  on  by  the  brewing  com- 
pany does  not  support  a  judgment  for  damages,  nor  a  decree  of 
injunction. 

Joseph  Schlxtz Bretoing Co.  v.  Shieh 623, 624  (2),  626  (2). 

NXTNC  PBO  TUNC  ENTBISS— 

Showing  judge's  signature  to  special  findings,  see  Appeal,  22;  Cafe 
Carriage  Co.  v.  Ilornheck,  61,  63  (2). 

Cannot  be  used  to  remedy  judge's  failure  to  sign  instructions, 
see  Triai^  10;  Bottorff  v.  Bottorff.  092.  093  (3). 

OFFICEBS— 

Of  corporations,  removal  of,  see  Corporations,  6;  Griffith  v.  Sproirl 
504,  510  (5). 

Road  supervisors,  see  niGHWATS. 

OIL  AND  GAS— 

See  Contracts;   Covenants;   Mechanics*  Liknb. 

OPINIONS— 

See  Evidence. 

Of  value,  sometimes  binding,  see  Vendob  and  PrscHAaEB,  2;   Bolt: 

V.  O'Conner,  178,  181   (2). 

Of  nonexperts,  after  stating  facts,  admissible,  see  Witnesses.  1 : 
Wiseman  v.  Oouldsberry,  G77,  679  (3). 
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OBBINANCES— 

See  Municipal  Cobpo&ations. 

OWNEBSHIP-— 

See  Aliens. 

OVEBBULED  CASES^ 

See  Cases. 

PABEKT  AKD  GHILI>— 

See  Bastardy  ;  Deeds  ;  Descent  and  Dtstbibution  ;  Executobs  and 

AdM  I NISTILITORS. 

C^ontraots  for  support,  breach  of.  see  Contracts,  29;  Baylor  v. 
Ohendorf,  436,  439  (2). 

Adopted  child  inherits  adopting  parent's  interest  In  contingent  re- 
mainder, see  Descent  and  Distribution,  4;  Adams  v.  Merrill, 
315,  325  (9). 

Adopted  children  inherit  the  same  as  others,  see  Descent  and  Dis- 
tribution, 5;  Adams  v.  Merrill,  315,  326  (12), 

1.  Scnices. — Contracts. — Parents  are  liable  to  their  children  where 
services  were  i^erformed  under  an  express  contract  to  pay  there- 
for, or,  where  the  circumstances  show  the  parents'  purpose  to 
pay,  and  the  children's  expectation  to  receive  pay  therefor. 

Hillv.H ill  m,  100  (1). 

2.  Services. —  Contracts. —  Evidence. —  EJvidence  showing  that  a 
daughter  told  her  father  that  she  was  not  satisfied,  whereupon 
he  told  her  he  could  do  better  for  her  at  home  than  she  could  do 
"out  in  the  world,"  and  that  she  would  be  well  paid  for  all  she  did 
there.  supi)orts  a  judgment  rendered  for  services  under  an  ex- 
press contract.  Hill  v.  Hill,  99, 100  (2) . 

3.  Or  and  parents. — Grandchildren. — Benyices. — In  the  absence  of  a 
contract  a  grandparent  is  not  entitled  to  compensation  for  caring 
for  his  grandchild  who  is  a  member  of  his  family. 

Lewis  v.  Hershey,  104, 110  (8). 
PABTIES— 

See  Judgment. 

On  appeal,  see  Appeal,  11. 

Judgment  may  be  reversed  as  to  all.  where  justice  requires,  soo 
Appeal,  67;  Todd  v.  Mills,  471.  474  (2). 

To  foreclosure  suit,  see  Mortgages,  3;  Vancl^ef  v.  Britton,  388. 
389  (2). 

To  action  for  nuisance,  see  Nuisance. 

To  action  in  replevin  to  recover  road  tools,  see  Replevin  ;  Cathcart 
V.  New  Durham  Tp.,  102,  103  (1). 

PABTITION— 

As  to  title  given  by  decree  in  suit  for,  see  Judgment,  9;  Dodd  v. 
Shanton,  377.  382  (6). 

1.  Report  of  Commissionei's, — E(tceptions. — ^Exceptions  to  the  re- 
port of  commissioners  in  partition  must  show  that  the  exceptors 
were  injured  by  the  action  of  such  commissioners,  or  that  the 
tracts  set  off  to  them  were  not  of  equal  value  with  the  others. 

Selvage  v.  Green,  642, 644  ( 1 ) . 

2.  Report  of  Commissioners. —  Verified  Exceptions. —  Evidence. — 
Conduct  of  Commissioners. — Verified  exceptions  to  the  report  of 
commiasion?rs  in  partition  stntinsr  that  the  commissioners  con- 
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suited  with  the  other  parties,  but  not  with  the  exceptors,  and 
that  they  failed  to  value  each  tract  separately,  are  not  sufficient 
evidence  to  invalidate  the  partition  made,  since  there  is  no  show- 
ing that  the  shares  of  the  exceptors  were  less  valuable  than  those 
given  to  the  other  parties.  Selvage  v.  Gree»,  64Z644  (2). 

PABrTNEBSHIP— 

Husband  and  wlfte  may  become  partners,  see  Husband  and  Wife, 
5;  Waaem  v.  Rahen,  221,  225  (2). 

PASSEKGEBS— 

See  Cabbiebs. 

PATENTS— 

Sale  of  rights,  see  Contracts,  9;  Bailey  v.  Miller,  475,  476  (2),  477 
(2). 

PAYMENT— 

Of  judgment  for  costs  bars  another  action  therefor,  see  Costs,  3; 
Dodge  v.  Lake  Shore,  etc.,  R.  Co.,  281,  283  (5). 

PENALTIES— 

See  Contracts. 

Appellate  Court  may  impose,  see  Appeat^  63. 

For  failure  to  deliver  messages,  see  Telegraphs  and  Telephones, 

PHYSICIANS  AND  SUBGEONS— 

Unlicensed,  notes  given  to,  in  payment  for  medical  services,  see 

Bills  and  Notes,  5;  Hill  v.  Ward,  458,  464  (5). 
Contract  of  employment  of,  by  railroad  companies,  see  Contracts. 

14;  l^outhey-n  R.  Co,  v.  Hazelicood,  478,  481   (4). 

May  be  employed  by  railroad  companies,  see  Railroads,   16-19; 
Southern  R.  Co.  v.  Hazel  wood,  478, 
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I.  Form  and  Allsgations,  1. 2. 

II.  Complaint  ob  Petition,  8-12. 

III.  Plea  ob  Answer,  13. 

IV.  Demubber  or  Exception.  1L 
V.  Amended  Pleading,  15, 16. 


VI.   Filing,  Sebvios  and  With- 

DRAWAIi,  17, 18. 
VII.   Motions,  19-22. 
VIII.   Defects  Cured  BT  Vkbdiot,  H 


I.    FoBM  Am>  Allegations. 

1.  Presumptions. — The  presumption  is  that  a  pleading  contains  all 
of  the  facts  favorable  to  the  pleader. 

Stahl  V.  Illinois  Oil  Co.,  211, 214  (4) . 

2.  Relevancy, — A  pleading  that  has  no  substantial  relation  to  the 
controversy  is  irrelevant,  but  if  it  may  be  amended  so  as  to  make 
it  germane  It  can  be  demurred  to.  but  cannot  be  stricken  out  on 
motion.  Ellison  v.  Branstrator,  307, 312  (6 ) . 
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II.    Complaint  or  Petition. 

See  Abatement  ;  Action  ;  Cabbiers  ;  Set-Off  and  Counterclaim. 

Rulings  upon  complaint,  not  reviewable,  in  absence  of  record  show- 
ing the  filing  thereof,  see  Appeal,  7;  Castle  v.  Clark,  192,  193  (1). 

Complaints  for  failure  to  transport  goods,  see  Carriers. 

Complaints  for  brench  ^f  contract,  see  Contracts. 

Complaint  for  contribution,  see  Contribution. 

Complaint  in  condemnation  i)roceedIng8,  see  Eminent  Domain. 

Claims  against  estates,  see  PIxecutors  and  Administrators. 

Complaints  for  Injunction,  see  Injunction. 

Complaint  by  taxpayers  to  recover  money  unlawfully  allowed  by 
town  board,  see  Injunction,  4;  Campbell  v.  Brackett,  293,  294 
(2). 

Complaint  to  restrain  use  of  trade-name,  see  Injunction,  5;  Com- 
puting Cheese  Cutter  Co.  v.  Dunn,  20,  27  (8). 

Complaint  on  policy,  see  Insurance. 

Complaint  on  judgment,  see  Ji  dgment. 

Complaint  for  possession,  see  Landlord  and  Tenant. 

Complaint  in  actions  by  servant?,  see  Master  and  Servant. 

Amended  complaint  how  affected  by  statute  of  limitations,  see 
Master  and  Servant,  Ji5;  Raley  v.  Evansville  Oas.,  etc.,  Co.,  649, 
(555  (4),  657  (4) 

Complaints  against  city  because  of  injuries  caused  by  defective  side- 
walks, see  Municipal  Corporations,  14,  16. 

Transcript  on  appeal  from  alley  assessment  Is  complaint,  see  Mu- 
nicipal Corporations,  IS:  City  of  lAtganaport  v.  Webster,  499, 
501  (2). 

Complaints  for  negligence,  see  Negt.ioence. 

Complaint  for  maintenance  of  nuisance,  see  Nuisance. 

Complaint  to  quiet  title,  sih^  (}riKTiN0  Title. 

Complaints  against  railroad  ('()nii)anies,  see  Railroads. 

Complaint  by  physician  need  not  show  a  license,  F»pe  Railroads,  16; 
Southern  R.  Co.  v.  Hazehcood,  478,  4S0  (1),  481  (1). 

Complaint  before  iustlce  of  the  peace  against  railroad  company,  see 
Railroads,  21 ;  CUvrUtnd.  ^^•..  R.  Co.  v.  Moore.  58,  59  (1). 

As  to  alleged  recital  in  complaint,  see  Railroads,  32. 

Complaint  to  enforce  contract  of  sale  of  land,  see  Specmtc  Per- 
formance. 

Complaint  for  penalty  for  failure  to  deliver  message,  see  Tele- 
graphs AND  Telephones,  1 ;  Western  Union  Tel.  Co.  v.  Klitzke, 
550,  552  ( 1 ) . 

Complaint  against  telephone  company,  by  servant  of  city,  while  dis- 
entangling police  telephone  wires,  see  Tetxgraphs  and  Tele- 
phones, 7;  Beaning  v.  South  Bend  Electric  Co..  261,  276  (8). 

Complaint  to  construe  will,  see  Wills,  19;  Coulter  v.  Craxtfordfi- 
riUe  Trust  Co..  64.  aS  (5). 

Complaint  for  commissions  n*id  for  money  advanced,  sp<»  Work 
AND  Labor;  Wulsclim'r-i^'triruri  Music  Co.  v.  Ilclft,  428  (1). 
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,H.  Complaint. — Su/ficieney  of. — A  complaint  must  state  facts  In 
such  language  that  a  i)erson  of  common  understanding  may  know 
what  !s  intended.  Kniekerhocker  Ice  Co.  v.  F!mith.  445, 449  (2) . 

4.  Complaint. — Tent  of. — The  test  of  the  sufficiency  of  a  complaint 
is  wheilicT  ji  person  of  ordinary  understanding  ran  know  what 
was  Inttiuled  thereby,  and  not  whether  an  extraordinarily  acute 
mind  can  distort  tiie  meaning  into  something  different. 

Indianapolis,  etc..  Traction  Co.  v.  Xcicbp.  540.  543  (2). 

5.  Complaint. — Consideration  of. — Evidence. — In  d'^termining  the 
suflioiency  of  a  complaint,  the  evidence  cannot  he  considered. 

Hill  y.  Ward.  45S,  4r>5  (6). 

G.  Complaint. — Verbal  Niceties. — Courts  \^-ill  not  indulge  in  mere 
verbal  quibbles  in  determining  tlie  substantial  rights  of  iwirties. 

Chicago,  etc..  R.  Cn.  v.  Johnson.  162. 172  (11). 

7.  Complaint. — Theory. — A  comi)lnint  should  proceed  ui>on  a  defi- 
nite theory. 

Fowler  v.  Fort  Waj/ne,  etc..  Traction  Co.,  441, 443,  ( 1 ) . 

8.  Complaint. — Theory. — Changing  of,  on  Appeal. — ^The  theory  of 
a  complaint  adhered  to  in  the  trial  court  canncit  l>e  changed  cm 
appeal.  Indiana,  etc..  Oil  Co.  v.  Stewart.  554, 550  ( 1 ) . 

9.  Complaint. — Siufficienctf  at  Common  Laic  or  hjf  F^tatute. — A  com- 
plaint .stating  facts  siifflcient  to  show  a  cause  of  action  at  the 
common  law  or  by  statute  is  good  on  demurrer. 

Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  236  (1) . 

10.  Complaint. — Theory.— \  complaint  stating  facts  sufficient  to 
constitute  a  cau»e  of  action  is  good,  aitliough  the  pleader  mis- 
ccmceived  tlie  law  giving  him  his  rights. 

Pittsburgh,  etc.,  R.  Co,  v.  Rogers.  230, 236  (2). 
It.    Complaint. —  Confusion. —  Facts. —  Inferences. — Mere  confusion 
in  tlie  statement  of  fa<'ts  does  not  render  a  complaint  bad  on  de- 
murrer, and  such  alleged  facts  carry  with  them  all  necessarj'  in- 
ferences. Pittsburgh ,  etc.,  R.  Co.  v.  Rogers,  230, 239  (5) . 

12.  Common  Counts. — Code. — The  common  counts,  as  estai»lishe<l 
])y  the  common  law.  are  sufllcient  under  the  Indiana  cixle.  but  a 
common  count  which  falls  to  allege  that  the  work  sued  for  was 
done,  or  that  the  money  sued  for  was  advanced  by  the  plaintiff, 
is  bad.  WuUchner-Htewart  Music  Co.  v.  Uelft,  428, 429  (2) . 

III.     Plea  or  Answer. 

Answers  in  action  on  note,  see  Biij^fl  and  Notes,  1,  2:  Hill  v.  Ward. 
458. 

Cross-complaint  In  suit  for  contribution,  see  Contribution,  3 ;  Elli- 
son V.  Branstrator,  307,  313  (7), 

Answer  in  action  on  a  fire  policy,  see  Insurance,  6,  7;  Fanners, 
etc..  Ins.  Co.  v.  Hill,  005. 

Cross-complaint  for  foreclosure  of  lien.  F*oe  Mechanics*  Liens.  3: 
8 mail  v.  Indianapolis  Mortar,  etc.,  Co..  160.  161   (1). 

Answers  In  fence  cases,  see  Raiiaoads,  8;  Vandalia  R.  Co.  v.  Miller 
366,367  (l),3a^  (\). 

Answer  and  counterclaim  falling  to  show  that  representation  of 
value  was  more  than  an  opinion,  see» Vendor  and  Purchaser.  3; 
liolfz  V.  O'Conner,  178.  181   (3). 

Whoro  a  different  cause  from  the  one  pleaded  is  proved,  n  verdict 
sliould  bo  directed,  see  Trial,  6;  Saylor  v.  Obcndorf,  436.  ^10  (3) 
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13.  Anfiwer. — Partial-  A  paraRrapli  of  answer.  HUftieient  as  to  a 
part  of  I  lie  complaint,  is  bad,  where  it  fe  addressed  to  the  entire 
complaint  Haley  v.  Eransdile  Gas,  etc.,  Co.,  649, 658  (10). 

IV.    Demubber  or  Exception. 

14.  Complaint. — Dvmurnmj  to  Complaint  After  Answer, — Waiver. 
— ^The  filing  of  a  demurrer  (o  a  complaint  after  the  flllnsr  of  an 
answer  raises  no  question,  where  the  answer  is  not  first  with- 
drawn by  leave  of  court. 

Bakery.  Anderson  Tool  Co.,  619,620(1). 

V.    Amended  Pleading. 

15.  Complaint. — Amendment. — Limitation  of  Actions. — An  amended 
complaint  ordinarily  r^'lates  to  the  time  of  the  filing  of  the  orig- 
inal complaint,  but  this  rule  does  not  apply,  where  it  states  a  new 
cause  of  action.  Raley  v.  Evansville  Qas,  etc.,  Co.,  649, 654  (1) . 

16.  Amended  Complaint. —  \vw  Cause  of  Action, —  Tests. —  An 
amended  complaint  ordinarily  contains  a  new  cause  of  action, 
(1)  whore  the  new  alleirntions  deprive  defendant  of  any  defense 
whirh  he  Iiad  1o  the  orijjliinl  cause,  (2)  where  the  evidence  estab- 
lishing tht^  orJsrlnal,  will  not  establish  the  new,  (3)  where  the 
new  jUlo;iati(»ns.  if  in  reply,  would  have  constituted  a  departmo, 
(A)  wbeiv  tli*^  new  alloijations  set  up  a  title  not  before  asserted, 
and  (5)  where  a  judgment  on  the  original  complaint  would  not 
constitute  a  bar  to  the  amended  complaint. 

Raley  v.  Evansville  Oas,  etc.,  Co.,  640, 654  (3). 

VI.    Filing,  Service  and  Wxthdrawal. 

17.  Intervening  Pi  tit  Urn. — Denial  of  Permission  to  File. — Discre- 
tion.— PrcHumption. — Refusing  to  permit  stockholders  the  right  to 
file  an  int^^rvenlng  iK»tition  in  a  suit  for  the  appointment  of  a 
receiver  for  the  corporation,  charges  of  fraud  being  made,  three 
and  one-half  months  after  a  receiver  had  been  appointed  by  vir- 
tue of  an  alleged  fraudulent  agreement,  is  an  abuse  of  discretion, 
the  jin^sumption  in  favor  of  the  ruling  of  the  trial  court  being 
overthrown  by  the  uncontradicted  and  verifie<l  allegations  of 
fraud.  Thayer  V.  Kinder,  111,  114  (7),  115  (7). 

\^.  Prrmi'tfiion  to  File  Anf<irer  After  Br  ginning  of. — Trial. — Tcle- 
phoncft. — Erection. — Damage:*. — In  a  suit  to  restrain  proi)erty 
owners  f  n^ni  interfering  with  a  stub  telephone  pole,  it  is  not  harm- 
ful to  the  plaintiff  for  the  trial  judge,  after  the  trial  has  begun, 
to  [lermit  (defendants  to  file  an  additional  paragraph  of  answer, 
alleging  that  the  company  had  no  right  to  erect  such  pole,  that  it 
was  an  obstruction  tt)  tlicir  property,  and  that  they  were  damaged 
thereby,  the  judgment  giving  no  damages  on  such  account 

Xeic  Long  Distance  Tel  Co.  v.  White,  382, 386  (1). 

VIT.    Motions. 

19.  Cross-Complaints. — Paragraphs. — Striking  Out  on  Joint  Mo- 
tion.— Sustaining  a  motion  to  strike  out  a  cross-complaint  consist- 
ing of  several  paragraphs  constitutes  reversible  error  if  one  of 
such  paragraphs  is  sulBdent  to  withstand  such  motion. 

Ellison  V.  Branstrator,  307, 311  (3) . 
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20.  Motions  to  Strike  Out. — Questions  Presentable. — A  motiou  to 
strike  out  a  pleading  does  not  raise  the  question  of  its  sufficiency. 

Ellison  V.  Branstrator,  307, 311  (4). 

21.  Motions  to  Strike  Out. — liclrvaney. — A  pleading  incapable  of 
amendment  so  as  to  make  it  germane  to  the  issues,  may  be  re- 
jected on  motion.  EUIhoiiw  Branstratory2fyitZ12  (5). 

22.  Overruling  Motion  to  Separate  Causes. — Appeal. — ^The  errone- 
ous overruling  of  a  motion  to  separate  the  causes  of  action  stated 
in  the  complaint  does  not  constitute  reversible  error. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood^  1, 9  (6). 

VIII.    Defects  Cubed  dy  Verdict. 

23.  Complaint. —  Insufficiency. —  Directing  Verdict. —  When  Judg- 
ment Affirmed  on  Complaint. — Defects  Cured  by  Verdict. — ^Where 
a  complaint  is  insufficient  and  the  case  is  tried,  a  verdict  being 
ordered  for  the  defendant  on  the  ground  of  the  insufficiency  of 
the  evidence,  the  Appellate  Court  will  not  affirm  the  judgment 
on  the  insufficiency  of  the  complaint,  unless  the  facts  stated  are 
not  sufficient  to  bar  another  action  for  the  same  cause,  otherwise 
the  defects  of  the  complaint  will  be  deemed  as  cured  by  the  ver- 
dict. Beaning  v.  South  Bend  ElectHc  Co.,  261, 206  ( 1 ) ,  267  ( 1 ) . 

POSSESSION— 

See  Advebse  Possession. 

PREAMBLE— 

To  contract,  construction  of,  see  Contracts,  13;  Boyce  v.  Royal 
Stove,  etc.,  Co.,  469,  470  (2). 

PRESUMPTIONS— 

In  favor  of  ruling  of  trial  court,  see  Appeal,  39,  40. 

That  instructions  refused  were  not  applicable  to  evidence,  where 
evidence  is  not  in  record,  see  Appeal,  40;  Cleveland,  etc.,  R.  Co. 
V.  Harvey,  353,  157  (6). 

Stopping  of  car,  at  station,  presumed  to  bo  for  permitting  passen- 
gers to  alight,  see  Cabkiees,  IS;  Indianapolis,  etc..  Transit  Co.  v. 
Walsh,  42,  45  (2). 

Of  negligence,  on  injuring  a  passenger,  see  Carriers,  24 ;  Lake  Eric, 
etc.,  R.  Co.  V.  Cotton,  580,  580  (7). 

That  tax  deeds  are  legal,  see  Deeds,  4 ;  Ellison  v.  Branstrator,  307, 
313  (9),  314  (9). 

That  one  hears  what  is  audible  and  sees  what  Is  visible,  see  Evi- 
dence, 1;  Clevela}id.  etc.,  R.  Co.  v.  Moore.  58,  61  (6). 

Of  obedience  to  law,  see  Evidence,  2;  Joseph  Schlitz  Bretcing  Co.  v. 
Shiel,  623,  626  (5). 

None,  of  fraud,  see  Fraud,  1 ;  Griffith  v.  Sproicl,  504,  510  (4). 

Of  jurisdiction  of  subject-matter,  see  Judgment,  4 ;  Myer  v.  Minch, 
495,  497  (1). 

That  all  court  proceedings  are  proper,  see  Judgment,  5 ;  Myer  v. 
Minch,  495,  497  (2). 

That  railroad  company  will  not  violate  city  ordinance,  see  Master 
AND  Servant,  47;  Pittsburgh,  etc.,  R.  Co.  v.  Rogers,  230,  248  (24). 
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That  Jury  understood  "dust"  in  ordinary  sense,  see  Master  and 
Sbbvant,  57;  Indianapolis  Foundry  Co.  v.  Bradley,  530,  534  (5). 

That  acts  of  city  council  are  proper,  see  Municipal  Corporations, 
3;  City  of  Logansport  v.  Webster,  499,  502  (4). 

That  alley  improvement  bids  were  received  and  opened  at  the  proper 
time,  see  Municipal  Corporations,  20;  City  of  Logansport  v. 
Webster,  499,  502  (5). 

That  pleading  contains  all  facts  favorable  to  pleader,  see  Pleading, 
1;  Stahl  V.  Illinois  Oil  Co,,  211,  214  (4). 

In  favor  of  proper  court  rulinpr,  overthrown  by  proof  of  fraud,  see 
Pleading,  17;  Thayer  v.  Kinder,  111,  114  (7),  115  (7). 

Conclusive,  that  railroad  company  occupying  right  of  way  of  legal 
width  appropriated  such  way,  see  Railroads,  10;  Chicago,  etc,, 
R.  Co.  V.  Johnson,  162,  169  (5). 

That  vendor  knows  the  truth  of  his  representations,  see  Vendor  and 
PuBCHAS£a,  1;  Boltz  v.  O'Conner,  178,  ISO  (1). 

That  words  of  will  were  used  in  ordinary  sense,  see  Wills,  2; 
Clare  v.  Smith,  340,  342  (2). 

That  words  of  postponement  in  a  will  relate  to  the  time  of  enjoy- 
ment and  not  to  the  time  of  vesting  of  the  estate,  see  Wills,  10 ; 
Clore  V.  Smith,  340,  342  (1). 

PRINCIPAL  AND  AGENT— 

See  Brokers;   Carriers;   Sales. 

Ilusband  may  be  wife's  agent,  see  Husband  and  Wife,  5;  Wasem  v. 
Raben,  221,  225  (2). 

Authority  of  agent,  see  Saijcs,  2;  McCaskey  Register  Co.  v.  Curf- 
man,  297,  303  (2),  305  (2). 

PBINCIPAL  AND  SURETY— 

Wife  may  not  become  surety,  see  Husband  and  Wife,  4 ;  Wasem  v. 
Rahcn,  221,  224  (1). 

PBOMISSOBY  NOTES— 

See  Bills  and  Notes. 

PHOXIMATE  CAUSE— 

See  Intoxicating  Liquors  ;  Master  and  Servant  ;  Negligence. 

QUIETING  TITLE^ 

See  Adverse  Possession. 

Complaint. — Exhibits. — Abstracts  of  Title. — An  abstract  of  title  fur- 
nished by  tlie  plfiintiffs  under  the  order  of  the  court  (§369  l^urns 
1908,  §363  R.  S.  1881),  in  a  quiet  title  suit,  does  not  constitute  an 
exhibit,  and  forms  no  oart  of  the  complaint,  sucli  suit  not  l)einjr 
founded  upon  such  abstract.  O'Mara  v.  McCarthy,  147. 
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I.    LocATiow  OF  Road.  Txiocnn  Aim 
Stations,  l-t, 

II.   Rights  of  Way,  4-11. 

I II.     CONSTBUCnON  AND  MAINTENANCE. 
12<14. 


IV.    Operation, 

(a>  bTATCTORY   AND  MUNICIPAL 

Reoulations,  15-19. 

(b)  InJDBTES  to  LaCENSE£S  AN'D 

Trespassers,  20. 

(c)  Accidents  at  CiiOS8iNQS.21- 

32. 

(d)  Accidents    Near  Tracks. 

S3-a5. 


See  Cabbierb;  Damages;  Eminent  Domain;  Masteb  and  Sebva^t; 
Neguqence. 

Complaint  against,  for  failure  to  provide  ears,  see  Cabbiebs. 

Evidence  of  tender  of  charges,  in  action  for  failure  to  transport 
goods,  see  Cabbiers,  5;  Pittshurgh,  etc^  R.  Co.  v.  Woody  1,  12  (15). 

Insti'uctions  in  actions  against,  for  personal  injuries,  see  Gabriebs. 

Contract  for  employment  of  surgeon,  see  Contracts,  14;  Southern 
R.  Co,  V.  Hazeltcood,  478,  481  (4). 

Jurisdiction  of  actions  against,  for  breach  of  contract,  ordinarily 
In  state  courts,  see  Coubts,  2;  PUtshurgh,  etc,  R.  Co.  v.  Wood-, 
1,7  (2). 

Damages  to  frontagers  in  straightening  out  tracks  in  streets,  see 
Damages,  3;  Chicago,  etc,  R.  Co,  v.  Johnsoti,  162,  170  (9),  171 
(9). 

Evidence  in  actions  against  for  personal  injuries,  see  Evidence. 

Injunction  against  violating  decree  not  to  obstruct  access  to  dejKit 
see  Injunction,  2 ;  Pittsburgh,  etc.,  R,  Co.  v.  Town  of  Remington, 
561,  565  (3). 

Use  of  street  twenty  years  bars  action  by  frontager  for  damages, 
see  Limitation  of  Actions,  2;  Chicago,  etc.,  R.  Co.  v.  Johnson, 
162,  171  (10). 

Violation  of  city  ordinance  by,  see  Masteb  and  Servant. 

As  to  occupancy  of  streets,  see  Municipal  Cobporations,  8-11 ;  Chi- 
cago, etc.,  R.  Co.  V.  Johnson,  162. 

Receiv-ers  of,  separate  persons  from  corporations,  see  Receivers.  3 ; 
Harmon  v.  Perkins,  83,  86  (4). 

I.    Location  of  Road,  Termini  and  Stations. 

1.  Depots. — "Free  Access"  to. — Injunction. — Dccrrr. — ^A  decree  pro- 
viding that  a  railroad  company  shall  not  erect  any  barriers  that 
will  prevent  "free  access"  to  its  depot  or  to  the  streets,  is  not 
violated  where  the  enclosures  do  not  interfere  with  the  sti'cets 
which  lead  to  such  depot. 

Pittsburgh,  etc.,  R.  Co.  v.  Town  of  Remington,  561,  564  (2). 

2.  Easements. — Depots. — Access  to. — Injunction.'^. — Decree. — A  de- 
cree in  a  suit  to  enjoin  a  town  from  exercishig  any  righb?  ovim-  ;i 
railroad  right  of  way,  providing  that  ''neither  party  shall  oirct 
any  barriers  between  Ohio  street  and  Indiana  street  to  prevent 
free  access  to  the  depot  or  streets,"  does  not  prevent  the  company 
from  enclosing  all  parts  of  such  right  of  way  that  are  not  portions 
of  streets. 

Pittsburgh,  etc.,  R.  Co.  v.  Town  of  Remington,  561, 563  f  1 ), 

3.  Depots. — "Free  Access." — Decree. — A  decree  requiring  a  railroad 
company  not  to  obstruct  the  "free  access"  to  its  depots,  requires 
not  only  access,  but  also  that  such  access  .shall  not  be  in  any  man- 
ner obstructed. 

Pittsburgh,  etc..  R.  Co.  v.  Town  of  Remington,  561, 565  (5), 
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II.    Rights  of  Wat. 

4.  Fencing  Rights  of  Way. — Stahtk\<i.—Tho  o]>joct  of  laws  requir- 
.     iiig  railroad  companies  to  leuce  their  rlphts  of  wjiy.  is  for  the  pro- 
tection of  life  and  property.  Vandal ja  R.  Co.  v.  Walker ,  102. 

5.  Fences. — Complaint. — A  complaint  following  the  requirements 
of  the  statute  for  the  building  of  fences  alv)iij2c  a  railroad  right 
of  way,  is  sufficient.  Vandalia  R.  Co.  v.  Muhn,  703  (1). 

0.  Fences. — \otice. — A  notice  given  by  a  landowner  under  §5448 
Bums  190S,  Acts  1885,  p.  224,  §2.  providing  for  tlie  eoustrnction 
of  a  new  fence,  is  proper,  where  the  old  fence  was  so  out  of  re- 
pair that  a  new  one  was  needed. 

Vandalia  R.  Co.  v.  Vuhti.  7(r,,  704  (2). 

7.  Fences, — Notice. — A  notice  given  by  a  landowner,  under  §n44S 
Burns  1908,  Acts  1885,  p.  224,  |52,  i)rovidhig  for  the  construction 
of  a  new  fence,  is  proper,  where  the  old  fence  was  so  out  of  re- 
pair that  a  new  one  was  needed. 

Vandalia  R.  Co.  v.  Bluw,  mi  (1). 

8.  Rights  of  Way. — Erection  of  New  Fence. — Rrpait s.--Com plaint. 
— Paragraphs. — Answer. — Where  one  paragraph  of  a  c«)niplaint 
against  a  railroad  company  seeks  to  recover  the  cost  of  erecting 
a  new  fence  along  defendant's  right  of  way,  and  another,  for 
the  cost  of  repairing  a  fence  along  such  ri^lit  of  way,  an  answer 
alleging  that  the  notices  given  to  such  company — one  for  erecting 
a  new  fence,  the  other,  for  repairing  an  old  one — were  for  the 
same  fence  and  were  so  confusing  that  defendant  could  not  de- 
termine what  the  plaintiff  wanted  the  defendant  to  do,  is  bad, 
the  defendant  being  presumed  to  Icnow  whether  a  new  fence 
should  be  built,  or  the  old  one  repaired. 

Vandalia  R.  Co.  v.  Miller,  3(56,  307  (1),  368  (1). 

0.  Rights  of  Way. —  Fences. —  Statutes. —  Ccmitrnction. —  Sections 
5448,  5449  Burns  190S.  Acts  18S5,  p.  224,  §§2,  3,  requiring  rail- 
road companies  to  construct  and  Iceep  in  rcymir  fences  along  their 
rights  of  way,  are  liberally  construed  together,  and  constitute  a 
scheme  to  secure  the  fencing  of  railroad  rights  of  way. 

Vandalia  R,  Co.  v.  Millen  306, 369  (2). 

10.  Rights  of  Way. — Occupancy. — Presumptions, — A  railroad  com- 
pany that  takes  possession  of  a  right  of  way  of  the  full  legal 
width  will  be  conclusively  presumed  to  have  appropriated  such 
land.  Chicago,  etc.,  R.  Co.  v.  Johnson,  162, 169  (5). 

11.  Occupancy  of  Streets. — Presumptions. — Ea,^rtncnts. — A  railroad 
company  which  has  occupied  a  certain  portion  of  a  street  for 
more  than  twenty  years  obtains  title  to  such  portion,  but  its  use 
is  subservient  to  the  use  thereof  as  a  street,  and  the  city  may  re- 
quire such  company  to  straighten  its  track  therein. 

Chicago,  etc.,  R.  Co,  v.  Johnson,  162, 169  (6). 

III.    Construction  and  Maintenance. 

12.  Rights  of  Way. — Contracts. — A  railroad  coni])any  receiving  a 
grant  of  a  right  of  way  on  which  to  build  switclies  must  abide 
by  the  conditions  of  such  grant. 

Barth  V.  Pittsburgh,  etc.,  R,  Co.,  434,  436  (1). 

13.  Violatirt  Easement  Rights. — Increase  of  Hazard. — A  railroad 
company  that  violates  the  provisions  of  a  right  of  way  contract, 
thereby  increasing  the  hazard  to  the  grantor's  property,  can  Ix? 
enjoiued.  liarth  v.  Pittsburgh,  etc.,  R.  Co.,  434,  436  (2) . 
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14.  Changing  Grades, —  Damages. —  Streets. —  Cities. —  A  railroad 
company  tJiat  changes  Its  grade  to  conform  to  a  city  ordinance, 
in  the  absence  of  negligence,  Is  not  liable  to  a  frontager  for 
damages  to  his  lot       Chicago,  etc.,  R.  Co,  t.  Johnson,  162, 168  (4) . 

IV.  -  Operation. 

(A)  Statutoby  and  Municipal  Regulations. 

15.  Common-Law  Duty. — At  the  common  law  It  Is  a  railroad  com- 
pany's duty  to  serve  the  public  impartially. 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 16  (25) 

16.  Negligence. — Complaint. — Common  Count  for  Services  of  Sur- 
geon Treating  Injured  Employe. — License. — Railroad  companiets 
may  employ  surgeons  to  treat  injured  emi)Ioye8;  and  a  common 
count  for  services  rendered  Is  suftlelent  in  an  action  by  a  surgeon 
who  performed  such  services,  an  averment  that  the  plaintiff  was 
licensed  being  unnecessary. 

Southern  R.  Co.  v.  Hazeluood,  478, 480  ( 1 ) ,  481  ( 1 ) . 

17.  Claim  Agents. — Ratification  of  Acts  of. — Employment  of  Sur- 
geons.— A  railroad  claim  agent,  or  "assistant  law  agent,"  having 
power  to  compromise  claims,  who  authorized  the  employment  of 
plaintiff  to  attend  an  injured  employe,  and  whose  settlement  of 
such  employe's  case  by  the  payment  of  a  certain  sum  and  by  the 
agreement  to  pay  the  doctors'  bills,  was  adopted  and  ratified,  had 
authority  to  employ  a  physician,  and  the  company  is  estopi»ed  to 
deny  such  authority. 

Southern  R.  Co.  v.  Hazelicood,  478, 480  (2) ,  482  (2 ) . 

18.  Claim  Agents. — Employment  of  Surgeons. — Authority. — Whether 
ft  claim  agent  acts  within  the  scope  of  his  authority  in  employing 
a  surgeon  to  attend  an  injured  employe,  is  a  question  of  evidence. 

Southern  R.  Co,  v.  Hazelwood,  478, 481  (3). 

19.  Claim,  Agents, — "Loto  Agents,"' — Authority. — Verdict, — Appeal. 
— ^A  verdict,  founded  upon  some  evidence,  that  a  railroad  com- 
pany's "law  agent"  had  authority  to  employ  a  surgeon  to  attend 
an  injured  employe,  is  conclusive  on  appeal. 

Southern  R.  Co.  v.  Hazelwood.  478, 483  (5). 

(B)  Injuries  to  Licensees  and  Trespassebs. 

20.  Receivers. —  Negligence. —  Complaint. —  A  complaint  against  a 
railroad  company  and  Its  receiver,  alleging  that  such  company, 
by  its  servants,  negligently  ran  its  train  against  a  box-car  on 
which  plaintiff  wiis  working,  to  his  damage,  states  no  cause  ol 
action  against  such  receiver.  Harmony. Perkins, SZ,S^  (S). 

(C)  Accidents  at  Crossings. 

21.  Crossing  Accidents, —  Justices  of  the  Peace. —  Complaint. — A 
complaint,  in  an  action  before  a  justice  of  the  peace,  alleging 
that  defendant  railroad  company  negligently  ran  its  engine 
against  phiintiff^s  horse  and  wagon,  at  a  speed  in  violation  of 
the  city  ordinance,  after  the  defendant  knew  or  should  have 
known  of  the  danger,  and  without  any  negligence  on  plain tiflTs 
part,  to  plaintiff's  damage,  states  a  cause  of  action. 

Cleveland,  etc,  R.  Co,  v.  Moore,  58, 59  (1 ) . 

22.  Crossing  Accidents. — Last  Clear  Chance. — Evidence. — Where  it 
was  impossible  for  the  engineer  to  avoid  the  accident  complained 
of,  after  he  ascertained,  or  should  have  ascertained,  the  danger, 
the  comimny  is  not  liable. 

Cleveland,  etc.,  R,  Co.  v.  Moore,  58, 60  (3). 
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23.  Crossing  Accidents. — Evidence. — Where  a  driver,  in  the  night, 
drove  upon  a  crossing,  without  using  any  care,  and  his  horse 
was  killed  by  a  passing  train,  no  recovery  can  be  permitted. 

Cleveland,  etc.,  R.  Co,  v.  Moore,  58, 60  (5) . 

24.  Interurhan. — Highway  Crossings. — Vegligence, — Complaint. — ^A 
cbmplaint  alleging  that  the  plaintiff's  decedent  was  driving  along 
a  public  highway,  that  defendant  interurbau  railroad  company 
negligently  ran  one  of  Its  cars,  without  signal,  over  the  crossing, 
thereby  killing  such  decedent,  that  the  death  was  caused  solely 
by  reason  of  such  negligence,  shows  to  the  ordinary  person  that 
the  decedent  was  upon  the  highway  and  that  defendant's  negli- 
gence was  the  cause  of  his  death. 

Indianapolis,  etc..  Traction  Co.  v.  tetchy,  540,  542  (1). 

25.  Damages. — Evidence. — Earnings  of  Decedent. — In  an  action  for 
damages  for  the  death  of  a  person  evidence  of  "what  the  earn- 
intcs  of  [decedent]  would  be  a  year,  including  and  up  to'*  the  time 
of  his  death,  is  admissible,  the  net  earnings  being  the  proper 
standard  in  estimating  the  damages. 

Indianapolis,  etc,,  Traction  Co.  v.  Xctcby,  540,  543  (4). 

26.  Interurhan. —  Negligence. —  Evidence. —  Higlnvay  Crossing  Sig- 
nals.— Custom  of  Steam  Railroads. — In  an  action  against  an  In- 
terurhan railroad  company  for  negligently  killing  plaintiff's  dece- 
dent, because  of  failure  to  give  a  highway  crossing  signal,  evi- 
dence of  the  custom  of  steam  railroad  companies  as  to  the 
giving  of  such  signals,  is  inadmissible. 

Indianapolis,  etc..  Traction  Co.  v.  Newhy,  540, 544  (5). 

27.  Interurhan. — Instructions. — Proof  of  Complaint. — Failure  to 
*Srf  Out  Allegations. — An  Instruction  that  the  burden  is  upon 
the  plaintiff  to  prove  the  allegations  of  his  complaint,  without 
setting  them  out,  is  not  improper. 

Indianapolis,  etc.,  Traction  Co,  v.  Newhy,  540, 544  (6). 

28.  Interurhan. — Damages. — Instructions. — Considering  Evidence. 
— ^An  instruction.  In  an  action  for  death  by  wrongful  act,  that  if 
the  Jury  should  find  for  the  plaintiff,  it  should  award  such  dam- 
ages as  in  its  judgment  would  fairly  compensate  his  decedent's 
widow  and  children,  if  any,  dependent  upon  decedent  for  support, 
not  exc«eeding  the  amount  demanded,  does  not  prescribe  an  im- 
proper measure  of  damages,  nor  invite  an  amount  not  warranted 
by  the  evidence. 

Indianapolis,  etc..  Traction  Co,  v.  Neichy,  540, 545  (7). 

29.  Interurhan, — Failure  to  Qive  Hightcay  Crossing  Signal. — In- 
terrogatories.— Hai^mlcss  Error. — In  an  action  against  an  inter- 
urban  railroad  company  for  death  caused  by  an  alleged  failure 
to  give  a  highwaj'  crossing  signal,  the  answer  "Not  sufficient 
evidence,"  to  an  interrogatory  as  to  w^hether  a  signal  was  given 
1,000  feet  from  the  crossing,  is  not  controlling,  since  neither  an 
affirmative  nor  a  negative  answer  would  have  required  a  judg- 
ment for  defendant,  the  question  of  negligence  still  remaining  for 
the  Jury.       Indianapolis,  etc.,  Traction  Co.  v.  Newhy,  540, 547  (11). 

30.  Interurhan. — Highicay  Crossing  Accident. — Evidence. — Ques- 
tion for  Jury. — Where  a  defendant's  car,  running  in  a  deep  cut, 
approached  a  highway  crossing,  and  the  plaintiff's  decedent  was 
approaching  the  crossing  from  the  same  direction,  the  atmos- 

•  phere  being  foggy,  and  decedent  being  unable  to  see  the  car  more 
than  one  hundred  feet,  the  questions  of  defendant's  negligence 
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niwl  plaintiflF's  contributory  negligence  are  for  the  jury,  wlieiw 
tbe  evidence  as  to  the  ^'iving  of  the  proi»er  signal  Is  cuufiicting. 

Indianapolis,  dr..  Traction  Co.  v.  A"cic6i/.  540, 548  (12). 

31.  Intcrurban. — Negligence. — High  way  Crossings. — Complaint. — A 
complaint  by  a  husband  alleging  that  his  wife  was  driving  along 
the  highwaj',  that  defendant  intcrurban  railroad  company's 
motorman  Rounded  his  whistle,  frightening  one  of  the  horses, 
that  the  team  ran  iioar  the  track  and  that  such  motorman.  seeing 
the  condition  of  the  team,  negligently  ran  his  car  against  the 
wagon,  to  tlic  injury  of  i)laintiff's  wife,  and  to  his  damage,  states 
a  cause  of  action. 

Cincinnati,  etc..  Electnc  St.  It.  Co.  v.  CqoI\  401, 404  ( 1 ) . 

32.  Intcrurban. — Complaint. — Allegations. — Recitals.  —  Allegations 
that  "wlieii  said  horse  becauie  frightened  and  unmanageable,  it 
wa^?  In  plain  view  ot  tlie  defendant's  jnotorman,"  and  that  '*such 
condition  oxistcd  a  sufficient  time  for  defendant's  motormau  to 
chock  the  speed  of  tlie  car  and  stop  it,  before  striking  said  horses 
and  wagon,"  are  direct  averments  of  issuable  facts. 

Cincinnati,  etc..  Electric  St.  R.  Co.  v.  Cook,  401, 404  (2) . 

(D)     Accidents  Near  Tracks. 

33.  Intcrurban. — Injuries  on  Uighuai/s. — Frightening  Horses. — 
— Complaint. — Wiiere  a  corai)laiut  alleges  that  defendant  intcF- 
urban  railroad  company  negligently  ran  its  car  along  the  highway 
upon  which  the  plaintiff  was  travelinj;  in  a  buggy,  that  the  plain- 
tiff's horse  became  frightened  thereat,  to  defendant's  knowledge, 
and  that  tin*  defendant  refused  to  stop  its  car.  thereby  causing 
such  horse  to  throw  the  plaintiff  from  her  buggy,  to  her  Injury, 
such  charge  of  negligence  is  the  prist  of  the  action,  and  is  the  only 
charge  defendant  should  be  expected  to  meet. 

Fowler  V.  Ft.  Wayne,  etc.,  Traction  Co.,  441,  443  (2). 

34.  Intci'urban. — Vsc  of  Highways. — Xvisance. — The  authorized 
use  of  a  public  liighway  by  an  Interurban  railroad  company  does 
not  of  itself  constitute  a  nuisance. 

F(nrler  v.  Fort  Wayne,  etc..  Traction  Co.,  441, 443  (3). 

35.  rnruly  Tforvt.s-. — Husband  Entrusting  to  Son. — Contributory 
ycfilifji  lU'c. — Ji'ru. — Whether  a  fanner  was  guilty  of  contributory 
ncglip'iico  in  (^itrustlng  his  wife  and  son  to  drive  a  team  having 
one  unruly  h(»isc  along  a  highway,  knowing  that  interurban  cars 
would  pas^  thereover,  is  a  question  for  the  jury. 

Cincinnati,  etc.,  Electric  St.  R.  Co.  v.  Cook,  401, 408  (8). 

REAL  PROPERTY— 

See  AnvFRSE  Possession:  Boundaries;  Contracts;  Deeds;  Es- 
tates; II  us  RAM)  AND  WiFE ;  QUIETING  TiTLK ;  SPECIFIC  PER- 
FORMANCE;   Vjxfjor  and  Purchaser. 

Right  to  hold,  see  Ai>iens. 

Conveyed  by  gift,  descent  of,  see  Descent  and  Distribution,  16; 
Klemm  v.  Freud,  587,  591  (4). 

Pale  of,  to  pay  debts  of  decedent's  estate,  see  EhoccuTOBs  and  Ad- 
ministrators, 3;  Hampton  v.  Murphy,  513,  519  (1). 

Sold  by  administrator,  right  of  action  to  recover  barred  in  five 
years,  see  Limitation  of  Actions,  3;  Hampton  v.  Murphy,  513, 
521   (8). 

Sufficiency  of  description,  see  Specific  Pebfobmance,  1;  Boyce  v. 
Hollo  tea  y,  535.  537  (1). 
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Defense  of  fraud  of,  in  actions  by,  see  Abatement;  Vancleef  v. 
Brittm,  388,  390  (3). 

Judgment  denying  stockholders  the  right  to  Intervene  in  suit  against 
corporation  for  a  receiver,  appealable,  see  Appeal,  5;  Thayer  v. 
Kinder,  111,  113  (2). 

Stockholders  have  right  to  contest  suit  for  api)ointuieiit  of,  see  Cor- 
porations, 5;   Thayer  v.  Kinder,  111,  114  (5). 

Stocltholder  may  maintain  suit  for,  see  Corporations,  10,  11; 
Thayer  v.  Kinder,  111, 

Appointed  at  suit  of  stockliolders  have  no  right  to  object  to  suits 
brought  by  other  stockholders  to  obtain  their  rights,  see  Cor- 
PORA-noNs,  12;  Thayer  v.  Kinder,  111,  116  (9). 

Jurisdiction  to  appoint,  see  Courts,  5 ;  Thayer  v.  Kinder^  111,  113 
(3). 

Three  and  one-half  mouths,  not  unreasonable  delay  for  stockholders 
to  delay  suit  to  set  aside  receiver  for  corporation,  see  Laches; 
Thayer  v.  Kinder,  111,  115  (8). 

Not  liable  for  acts  of  company  prior  to  appointment  of,  see  Rail- 
roads, 20;   Hannon  v.  Perkins,  83,  86  (3). 

1.  Actiofis  against. — Permission. — Ordinarily,  a  receiver  cannot  be 
sued  without  the  consent  of  the  court  making  his  appointment. 

Harmon  v.  Perkins,  83,  85  (1) . 

2.  Actions  against, — Federal  Courts. — Receivers  appointed  by  the 
federal  courts  may  be  sued  without  leave  of  the  appointing  courts, 
where  the  cause  of  action  originated  out  of  the  receivers'  trans- 
actions, Harmon  v.  Perkins,  83, 85  (2) . 

3.  Railroads. — Principal  and  Agent. — Receivers  and  the  companies 
for  which  they  are  appointed,  are  separate  persons,  and  the 
agents  of  such  companies  do  not  represent  such  receivers. 

Harmon  v.  Perkins,  83, 86  (4). 

4.  Prior  Acts  of  Company.— Liability. — ^A  receiver  of  a  railroad 
company  is  not  liable  for  tlie  prior  negligent  acts  of  such  com- 
pany. Harmon  v.  Perkins,  83, 87  ( 5 ) . 

BEGITALS^ 

See  Pleading. 

BEDEMPTIOir^ 

See  Execution. 

BEFOBKATION— 

Cross-complaint  for,  may  wholly  defeat  action  for  breach  of  con- 
tract, see  Covenants,  4;  Tennyson  v.  Fleener,  50,  51  (3). 

May  avoid  damages  for  breach  of  alleged  covenant,  see  Damages, 
6;   Tennyson  v.  Fleener,  50,  51  (2). 

Deeds. — Covenants, — Breach, — In  an  action  for  damages  for  a 
breach  of  covenant,  the  defendant  praying  for,  and  securing  a 
reformation  of  the  deed  whose  covenants  are  declared  upon,  such 
breach  must  l)e  considered  as  relating  only  to  the  deed  as  re- 
f oi-med.  Tennyson  v.  Fleener,  50, 51  ( 1 ) . 

Vol.  45—51 
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See  App£AI«  88. 


Sp^  Deeds  *    Wills. 

Adopted  child  takes  adopting  parent's  inteijst  j^,  ^j^"^"!^^ 
mainder,  see  Descent  and  Distribution,  4;    Adams  \.  Memn. 

315.  325  (9). 

BEMOVAL  OF  CAUSES— 

Failure  to  Move  for.-^uHsdiction.-^Where  a  case  Is  J«m^y;a^j!^J^ 
the  federal  court,  but  the  parties  fail  to  move  therefor,  the  state 
court  has  jurisdiction  to  try  the  case. 

PittsbHrgh,  etc.,  R.  Co.  v.  Wood,  1, 9  (4) . 

BBPLBVIN— 

Road  Tools.-'ToiDnship  Trust ees.-Road  Sup€rmsors,--X  tojnsh^^^ 
trustee,  so  long  as  there  is  a  legal,  qualified  and  acting  roa 
supervisor,  cannot,  on  behalf  of  his  township,  maintain  .'^n  actum 
in  replevin  to  recowr  possession  of  the  road  t(K)ls  and  other 
effects  belonging  to  such  supervisor's  district.  ..y?  uy^  (^\ 

Caihcart\.Neu>  Durham  Tp.,  102,  103  (l). 

BBPBESENTATIONS— 

Of  value  of  land,  may  bind  vendor,  see  Vendor  and  Purchaser,  2 : 
Boltz  V.  O'Conner,  178,  181  (2). 

BEPTJTATION— 

For  moralitv,  admissible  In  civil  case  as  affecting  credibility,  see 
Witnesses,  5;   Castle  v.  Clark,  192,  195  (5). 

BESCISSION— 

Of  sale,  see  Sales. 

Of  sale  effected  bv  broker,  does  not  relieve  principal  from  paying 
commission,  where  principal  consummated  .sale  to  same  person 
three  days  later,  see  Brokers,  3;  Shclton  v.  Lundin,  17A  m 
(4). 

BES  JUDICATA— 

See  Judgment. 

BEVIEW— 

Of  judgment,  see  Judgment. 

BIGHTS  OF  WAY— 

See  Railroads. 

BOADS— 

See  Highways. 


See  Brokers;  Contracts;  Intoxicating  Liquors;  Specttic  Per- 
formance. 

Of  furs,  special  findings  in  case  of  breach  of  contract  for,  see  Con- 
tracts. 37;   Klein  v.  Nin^e,  672.  673  (1). 


INDEX.  803 


SALES— Continued. 


Of  real  estate,  by  administrator,  right  of  action  for  recovery,  barred 
in  five  years,  see  Limitation  of  Actions,  3 ;  Hampton  v.  Murphy, 
513,  521  (8). 

1.  Mutual  Rescission. — Instructions, — Evidence. — Applicability.  — 
— Agency, — An  instraction  on  the  theory  of  the  mutual  rescission 
of  the  sale  of  a  cash  register  is  not  applicable  to  the  evidence 
where  the  defendant  testified  that  he  executed  an  absolute  writ- 
ten order  for  such  machine,  that  the  agent  told  him  that  such 
order  would  not  take  effect  until  he  had  given  the  machine  a 
trial  and  had  accepted  it,  that  he  tried  the  machine,  declined  to 
accept  it,  and  so  told  the  agent  who  said :  "Well,  all  right  You 
had  better  write  to  the  company  and  tell  them  that  you  are  go- 
ing to  ship  it  back/* 

McCaskey  Register  Co.  v.  Curt  man,  297, 303  (1). 

2.  Contracts. — Principal  and  Agent. — Authority. — Burden  of  Proof. 
— ^A  merchant  who  executed  an  uiKiualified  written  order  to  an 
agent  for  a  cash  register  knowing  that  such  order  would  be  sent 
to  the  company,  assumes  the  burden  of  proving  that  such  agent 
had  authority  to  execute  a  collateral  contradictory  oral  contract, 
binding  upon  the  comimny,  whereby  the  sale  of  such  machine 
was  optional  ui)on  such  merchant's  trial  and  acceptance  thereof. 

McCaskey  Register  Co.  v.  Curfman,  297, 303  (2),  305  (2). 

SALOON— 

May  be  a  nuisance,  but  landlord  to  be  liable  must  have  notice  there- 
of, see  Nuisance,  3 ;  Joseph  Schlitz  Brewing  Co.  v.  8hiel,  iV2 '», 
625  (4). 

SCHOOLS— 

1.  Teacher. — Implied  Qualifications. — Contracts. — A  school  teaclier 
in  accepting  employment  impliedly  agrees  that  he  has  the  requi- 
site knowledge  to  teach  the  prescribed  branches,  and  that  he  has 
the  ability,  in  a  reasonable  degree,  to  impart  that  knowledge  t ) 
pupils.  Biggs  v.  School  City  of  Mount  Vernon.  572,  575  (2) . 

2.  Teachers. — "Incompcten  f ." — D isch arge. — Justiflca tion.—A  school 
board  is  Justified  in  discharging  a  school  teacher  who  is  unable  to 
maintain  discipline  in  his  school,  such  teacher  being  "incompe- 
tent." Biggs  v.  School  City  of  Mount  Vernon,  572, 575  (3) . 

SELF-DEFENSE— 

See  Assault  and  Battery. 

SET-OFF  AND  COTTNTEBCLAIM— 

Judge  has  no  right  to  adjudge  a  right  of  set-off  against  a  verdict, 
where  Jury  considered  set-off  in  reaching  verdict,  see  Jury; 
Todd  V.  Mills,  471,  473  (1). 

Counterclaim  for  misrepresentations  of  vendor,  see  Vendor  and 
Purchaser,  3,  4 ;  Bolt2  v.  O' Conner,  178. 

Judgment. — Motion  to  Modify. — ^A  motion  to  modify  a  Judgment  by 
striking  out  defendant's  Judgment  on  his  set-off  on  the  ground 
that  a  Judgment  of  a  set-off  cannot  be  rendered  for  a  less  amount 
than  the  judgment  for  the  plaintiff,  should  be  overruled. 

Doering  v.  Davenport,  405, 468  (3) . 

SHELLEY'S  CASE— 

See  Dkeds  ;  Wills. 
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Sales  by,  rigbts  of  redemptioner,  see  Ck>NTSiBUTiON,  1-^;   EUi9on  y. 
Branstrator,  307. 


sHoomro  a 

See  Xboligence,  4. 


See  Municipal  Cobpobations. 


See  Nuisance. 

SPECIAL  FINDINGS— 

See  Trial,  33^7. 

SPECIFIC  PEEFOBMAKCE— 

1.  Sales. — Description  of  Lands, — Fraud. — Complaifit — ^A  com- 
plaint alleging  that  defendants  sold  to  tlie  plaintiff  ail  of  the  lots 
owned  by  them  within  a  certain  enclosure  except  one  lot  in  the 
southwest  comer  and  possibly  two  in  the  southeast  comer,  that 
in  executing  the  deed  they  omitled  certain  other  lots  which  they 
owned,  that  the  plaintiff  paid  the  agreed  price,  and  that  as  soon 
as  he  ascertained  the  facts  he  demanded  a  conveyance  of  the  re- 
mainder, which  was  refused,  is  sufflcieiit,  the  description  of  the 
land  contracted  for  being  capable  of  asoortainraent 

Boyce  v.  Holloway,  535, 537  ( 1 ) . 

2.  Sales  of  Lands, — Consideration. — Fraud. — The  fact  that  vendors 
contracted  to  sell  certain  lots  for  less  than  their  market  value 
does  not  Justify  them  in  fraudulently  refusing  to  include  all  of 
such  lots  in  their  deed.  Boi/cev.  i/oWoirai/.  535, 539  (2). 

3.  Real  Property. — Contracts. — Inadequacy  of  Consideration. — Spe- 
cific performance  lies  to  enforce  contracts  for  the  sale  of  real 
estate ;  but  inadequacy  of  price  can  be  invoked  as  a  defense  only 
as  it  furnishes  evidence  of  fraud  as  a  fact. 

Boyce  v.  Holloway,  535, 539  (3). 
STATUTE  OF  FBAITDS— 

See  Fbauds,  Statute  op. 

STATUTES— 

For  statutes  cited  and  construed,  see  p.  xrv. 

See  Descent  and  Distribution;  Estates;  Master  and  Servant; 
Mechanics'  Liens;  Railroads;  Tkusqraphs  and  Telephones; 
Treaties. 

Making  instructions  part  of  record,  see  Appeal,  13-20. 

Going  upon  platform  of  car  in  violation  of  rules,  as  prohibited  by. 
does  not  preclude  recovery,  see  Carriers,  23;  Lalce  Erie,  etc,  R. 
Co.  V.  Cotton,  5S0,  5S5  (5). 

Of  limitation,  see  IjImitation  of  Actions. 

Good  faith,  no  defense  for  violation  of,  see  Municipal  Corpora- 
tions, 25;    Campbell  v.  Brackett,  293,  297  (6). 

1.  Construction. — Giving  Effect  to  Language. — In  llie  <»on8tructlon 
of  a  statute  effect  should  be  given  to  all  of  the  langunjro  used,  if 
possible.  Lehftvan  v.  State,  ex  rcL.  33U,  335  (4) . 
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STATTTTES— Continaed. 

2.  Construction, — Aids  to.— The  primary  purpose  In  construing  a 
statute  is  to  determine  the  intent  of  the  law-making  body,  and 
as  aids  in  determining  such  intent,  the  court  may  consider  the 
history  of  legislation  on  such  subject,  the  purpose  to  be  accom- 
plished, and  the  construction  courts  have  given  to  similar  lan- 
guage. Klemm  v.  Fread^  687, 690  (S) . 


Ck)mplaint  for  breach  of  contract  of  manufacture,  see  Gontsaotb, 
35,  36 ;  Jennings  v.  Shertz,  120. 

STAY— 

See  Execution. 

STOCKHOLDEBS-- 

See  Cobpobahons. 

STBEET  BAILBOASS— 

See  Cabbtebs  ;  Damages. 

STREETS — 

See  Municipal  Gobpobationb. 

STJICIDE— 

See  INSUBANCE. 

SUPEBVISOES— 

See  Highways. 

STTPPOBT- 

Loss  of,  see  Intoxicathto  Liqtjqbs. 

Failure  to  fulfill  contract  for,  see  Contbacts,  20;  Baylor  v.  Oben- 
dorf,  436,  439  (2). 

SUBETYSHIP  AND  GUABANTY— 

Bonds, — DeUs  Contracted  Prior  to  Execution  of. — Sureties  and 
guarantors  who  agree  to  "guarantee  the  payment  In  full  of  any 
and  all  true  accounts  which  may  at  any  time  be  due  ♦  *  ♦ 
on  account  of  merchandise  shipped  to"  their  principal,  are  not 
liable  for  preexisting  accounts  for  goods  received. 

Baker  v.  Anderson  Tool  Co,,  619, 621  (3) . 

SWITZEBLAND— 

See  Aliens. 

Rights  of  residents  of,  in  Indiana,  see  Tbeaties,  1,  2;  Lehman  v. 
State,  ex  rel„  330. 

TAXATION— 
See  Taxpayebs. 

Tax  sales,  rights  under,  see  CoNTBiBmoK,  3;  Ellison  y.  Bron- 
strator,  307,  313  (7). 

Tax  deeds,  seo  Deeds. 

Tax  fleed  liv!)»,  proteoted.  see  Deeds,  16;  Ellison  v.  Branstrator, 
n07,  H)4   (10) 
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TAXATION— Continued. 

Ditch  Liens.— Tax  Liens,— Superiority  of. —A  tax  lien  Is  superior 
to  a  ditcb  assessment  lieD,  a  tax  deed  ordinarily  g^Jing  to  the 
grantee  a  fee  simple  title,  subject  only  to  claims  by  the  State,  of 

which  a  ditch  assessment  lien  is  not  one.  o.^,  0,0  /ov 

Ellison  V.  Branstrator,  307, 313  (8) . 


Are  "aggrieved"  persons,  where  claims  are  wrongfuUy  allowed  by 
board  of  commissioners,  see  Appeal,  6 ;  Workman  v.  Bent,  T5. 

Complaint  by,  to  recover  money  unlawfully  paid  out  by  town,  see 
Injunction,  4;   Campbell  v.  Brackett,  293,  294  (2). 


See  Schools. 

TECHNICALITIES— 

Sliould  not  alone  cause  a  reversal,  see  Appeal,  60;  Jennings  v. 
Shertz,  120,  132    (11). 

TELEGBAPH3  AND  TELEPHONES— 

As  to  incorporation  of  telephone  companies,  and  duty  of  stockhold- 
ers, see  Corporations,  1-4 ;   Qriffith  v.  Sprowh  504. 

RestraiJiing  Interference  with  telephone  poles,  see  Injunction,  3; 
Netc  Long  Distance  Tel  Co.  v.  White,  382,  387  (3). 

1.  Statutes.— Penalties.— Complaint,— 'Vnder  §5783  Burns  1908, 
§4178  R.  S.  1881,  providing  that  telegraph  companies,  under  pen- 
altj',  shall  deliver  all  messages,  if  the  addressee  lives  "within  one 
mile  of  the  telegraphic  station  or  within  the  city  or  town  in 
which  such  station  is,"  a  complaint  to  recover  such  penalty  must 
allege  that  such  addressee  lives  within  one  mile  of  tlie  defend- 
ant's office,  or  within  the  city  or  town. 

Western  Union  Teh  Co.  v.  KHtzke,  550, 552  (1). 

2.  Contracts. —  Penalties.—  Telegraph  companies  may  lawfully 
contract  to  deliver  messages  at  a  greater  distance  from  their 
offices  than  those  prescribed  by  §5783  Burns  1908,  §4178  R.  S. 
1881,  and  for  a  failure  to  deliver  such  messages  the  statutory 
penalty  attaches.      Western  Union  Tel,  Co.  v.  Klitzke,  550, 553  (2). 

3.  Penalties. — Statutes.— The  penalty  provision  of  the  act  of  1885 
(Acts  1885.  p.  151,  §3)  applies  to  the  statute  requiring  certahx 
messages  to  be  delivered  (§5783  Burns  1908,  §4178  R.  S.  1881). 

Western  Union  Tel,  Co.  v.  Klitzke,  550, 553  (3) . 

4.  Delivery  of  Messages. — A  telegraph  company  cannot  be  com- 
pelled to  deliver  a  maesage,  into  the  country,  three  miles  from 
its  office,  unless  it  contracts  to  do  so. 

Western  Union  TeU  Co.  v.  Klitzke,  550, 553  (4). 

5.  Electric  Lights.— Use  of  Poles  by  Others.— Streets.— Te\egr&ph. 
telephoi'O,  electric  light  and  other  companies  licensed  to  set  poles 
along  the  streets  of  cities  impliedly  consent  to  the  use  of  such 
poles  by  the  employes  of  others  for  the  purpose  of  properly  main- 
taining their  wires. 

Beaning  v.  South  Bend  Electric  Co.,  261. 271  (6) . 

e.    Electric  Lights.— Poles. — Use  of,  by  city. — Negligence.— Where 

a  city  maintains  a  police  telephone  system  using  the  poles  of  a 

telephone  company,  such  company,  as  well  as  an  electric  light 

company,  whose  poles  are  set  In  the  street  under  a  license  from 
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the  city,  are  liable  for  negligence  to  a  city  en:(ploye  who  climb« 
such  poles  to  repair  the  city's  wires,  and  receires  injuries  by 
coming  in  contact  with  tlieir  wires. 

Beaning  v.  South  Bend  Electric  Co.,  261, 212  d). 

7.  Electricity. —  Negligence.— Complaint, —  Proof. —  An  allegatitn 
that  the  plaintiff,  a  city  employe  engaged  in  disentangling  i:s 
police  telephone  wires  from  the  company's  wires,  hsid  an  expre.-**^ 
invitation  from  defendant  telephone  company  to  climb  its  poirs 
in  the  prosecution  of  his  work,  is  supported  by  proof  of  an  im- 
plied invitation.     Beaning  v.  i^outh  Baid  Electric  Co.,  2G1, 27(>  (s ) . 

8.  Electric  Light  Companies. — ycgjigence. — Poles.—Contribuioi  / 
Negligence. — ^I'elephone  and  electric  light  companies  are  liable 
for  negligence  in  the  maintenance  of  their  poles  and  wires ;  and  it 
is  no  defense  that  the  injured  employe  might  have  escaped  injury 
by  doing  his  work  in  some  other  manner. 

Beaning  v.  South  Bend  Electric  Co.,  261, 277  (9). 
TENDEB— 

Evidence  of  tender  of  charges,  in  action  for  failure  to  transport 
goods,  see  Cabbiebs,  5;  Pittsburgh,  etc.,  R.  Co,  v.  Wood,  1,  12 
(15). 

Complaint  showing,  see  Insubance,  10;  Supreme  Tent,  etc.,  v. 
Fi8her,  419,  422  (2). 

1.  What  Constitutes. — To  constitute  a  tender  there  must  be  a  defi- 
nite offer  to  pay,  and  an  unqualified  refusal  to  accept. 

Supreme  Tent,  etc.,  v.  Fisher,  419, 426  (6) . 

2.  Waiver, — Ability  to  Perform. — Burden  of  Proof. — ^The  formal 
requisites  of  a  tender  may  be  waived,  but  the  ability  to  perform 
must  exist,  the  burden  of  proving  such  ability  being  upon  the  one 
pleading  the  tender.        Supreme  Tent,  etc.,  v.  FUsher,  419,  427  (7). 

TEXT-BOOKS— 

For  text-books  cited,  see  p.  xxix. 

THEOBY— 

See  Pleading. 

TOBTS— 

See  Assault  and  Batteby:  CARRrERs;  Master  and  Servant;  Neo- 
liqence;  Railroads. 

TOWNS— 

See  Municipal  Corporations. 

TOWNSHIPS— 

See  Highways. 

TOWNSHIP  TBUSTEES— 

Not  proper  plaintiff,  in  action  of  replevin  to  recover  road  tools, 
where  there  Is  supervisor,  see  Replevin  ;  Cathcart  v.  New  Dur- 
ham Tp.,  102,  103  (1). 

TBADE-ICABKS  AND  TBADE-NAHES— 

Misuse  of  trade-name,  see  Fraud. 

CJomplaint  to  restrain  improper  use  of  trade-name,  see  Injunction, 
5;    Computing  Cheese  Cutter  Co.  v.  Dunn,  20,  27  (8). 
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1.  Similarity, — Deceit — Injunction. — ^Where  a  person  op  a  corpora- 
tion has  assumed  a  name  so  similar  to  auotber  that  the  business 
of  the  latter  is  being  diverted,  or  is  liable  to  diversion  thereby, 
injunction  will  lie  to  prev^it  the  use  of  such  name  by  the  former. 

Computing  Cheese  Cutter  Co.  v.  Dunn,  20, 23  (2) . 

2.  ^'Anderson  Cheese  Cutter  Company." — Right  to  Use.— The  use 
of  the  trade-name  "Anderson  Cheese  Gutter  Company"  cannot 
ordinarily  be  restrained,  the  local  name  "Anderson"  being  rightly 
used  by  any  one,  unless  by  long-continued  use  it  has  gained  a 
secondary  meaning,  and  the  words  "cheese  cutter"  being  merely 
descriptive,  may  ordinarily  be  used  by  any  one. 

Computing  Cheese  Cutter  Co,  v.  Dunn,  20, 25  (5) . 

3.  Exclusiveness. — Proprietary  Rights. — Iniunction. — ^To  restrain 
the  defendant  from  using  a  certain  trade-name  it  is  not  necessary 
for  the  plaintiff  to  establish  an  exclusive  or  proprietary  right  in 
the  words  used. 

Computing  Cheese  Cutter  Co.  v.  Dunn,  20, 25  (6). 


See  Courts. 

From  Appellate  to  Supreme  Court,  see  Appeal* 

TBEATIS8— 

With  Switzerland,  concerning  holdiog  of  lands,  see  Aliens  :  Lehman 
V.  State,  ex  rel,  330,  335  (U),  337  (6). 

Govern  state  laws  as  to  descent  of  aliens,  see  Descent  and  Distri- 
bution, 1-3 ;  Lehman  v.  State,  ex  rel.,  330. 

1.  States. — Statutes. — Treaties  made  by  the  federal  government 
are  superior  to  state  laws.    Lehman  v.  State,  ex  rel.,  330, 334  (1). 

2.  SuHtzerland. — Aliens. — Holding  Property. — By  the  treaty  with 
Switzerland  in  1855,  in  States  where  aliens  were  not  granted  a 
right  to  hold  lands,  time  was  given  within  which  such  aliens  had 
the  right  to  sell  their  lands  and  to  withdraw  the  proceeda 

Lehman  v.  State,  ex  reL,  330, 335  (5) . 


Continued  trespasses  constitute  ground  for  injunction,  see  Injttnc- 
tion,  1;   Wirrick  v.  Boyles,  008,  700  (3). 

Owner  of  property  not  liable  to  trespassers  for  mere  negligence, 
see  Neglioence,  2;  Beaning  v.  South  Bend  Electric  Co..  261,  271 
(5). 

1.  Continuing. — Adverse  Possession, — Multiplicity. — Where  defend- 
ant twice  destroyed  the  plaintiffs*  fence  and  threatened  to  con- 
tinue its  destruction,  he  may  be  enjoined,  since  such  continuing 
acts  constitute  a  basis  for  the  claim  of  title  by  adverse  possession, 
and  also  the  remedy  at  law  is  inadequate. 

Wirrick  v.  Boyles,  098, 700  (4). 

2.  General  Verdict.  —  Interrogatories.  —  Reversal.  —  Mandate. — 
Where  a  complaint  alleged,  among  other  acts  of  trespass,  that 
the  defendant  authorized  the  cutting  of  plaintiff's  trees  and  the 
destruction  of  his  wheat  and  fences,  to  his  damage,  answers  to 
interrogatories  which  fall  to  negative  all  of  such  acts  will  not 
overturn  a  general  verdict  for  the  plaintiff;  and  a  Judgment  for 
the  plaintiff  may  be  ordered  on  a  reversal.  Rabb,  P.  J.  and 
Myers,  C.  J.,  dissent. 

Boyer  v.  Indianapolis,  etc..  Traction  Co.,  683, 687  (3). 
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TRIAL. 


1.    Reception  or  EviDSMOB,  1, 1.         I IV.   Vimdict, 


1.    Taking  Case  from  Jury, 

(a)  OiRECTiNO  Vbbdxot,  ^-6. 

(b)  DEMrRKERTOEYIDEN!  K.  7  9. 

.  11.    Instkuotkjns  to  Juby,  10-20. 


(a)  General  Verdict,  21-25. 

(b)  Intebbooatoribs,  SO-SO. 

V.    Trial  by  Court. 

(a)  Special  Findings  and  Con 
CLUSiONS  of  Law.  81-37. 


Soe  New  Tbial;  Witnesses. 

Burden  of  proof,  see  £vii»ence. 

r*er mission  may  be  given  for  filing  answer,  after  beginning  of  trial, 
see  Pleading,  18;  New  Long  Distance  TeU  Co.  v.  White,  382, 
386  (1). 

I.    Reception  of  Evidence. 

1.  Objections. — Changing  of,  on  Appeal, — Where  a  party  makes 
specific  objections  to  the  udniisslon  of  evidence  at  the  trial,  he 
cannot  present  different  reasons  therefor  on  appeal. 

Pittsburgh,  etc.,  R,  Co.  v.  Rogers,  230,  246  (17). 

2.  Objections. — Specificncsii. — Exceptions. — On  the  ovorruling  of  an 
objection  to  evidence,  an  (*xception  must  be  reserved;  and  objec- 
tions that  tlie  questioned  testimony  is  immaterial,  or  incompetent, 
or  that  the  question  asked  was  suggestive,  present  no  questions. 

Pcthtcl  V.  Pcthtel,  664, 671  (9). 

II.    Taking  Case  Fbom  Jury. 

(A)  DnuQCTiNo  Vehdtct. 

Defective  complaint,  cured  by  verdict,  where  verdict  was  directed 
for  defendant,  the  evidence  only  being  considered,  see  Pleading. 
23;   Beaning  v.  South  Bend  Electric  Co.,  261,  266  (1),  267  <1). 

Directing  verdict  In  action  against  telephone  and  electric  light 
companies,  see  Negligence,  13;  Beaning  v.  South  Bend  Electric 
Co.,  261,  279  (12). 

3.  Jury. — Where  there  is  any  evidence,  direct  or  Inferential,  tend- 
ing to  support  the  plaintiff's  cause  of  action,  a  verdict  for  the 
defendant  should  not  be  directed. 

Beaning  v.  South  Bend  Electric  Co.,  261, 267  (3). 

4.  Joint  Defendants. — NegUgem^. — Tn  an  action  against  two  de- 
fendants for  negligence,  if  there  is  evid^'uce  tending  to  support  « 
judgment  against  one  or  both,  a  judgment  on  a  directed  verdict 
for  both  will  be  reversed. 

Beaning  v.  South  Bend  Electric  Co.,  261, 268  (4) 

5.  Taking  Case  from  Jury. — Appeal. — A  directed  verdict  for  the 
defendant  can  be  upheld,  on  appeal,  only  where  the  facts,  to- 
gether with  the  Inferences  therefrom,  most  favorable  to  the  plain- 
tiff, wholly  fail  to  entitle  him  to  any  reli^^f. 

Saylory.  Obendorf,  436,  438  (1). 

6.  Proving  Different  Cause  of  Action. — Tarianre. — Where  the  evi- 
dence shows  a  wholly  different  cause  of  action  from  the  one  al- 
leged, a  verdict  for  defendant  should  be  ordered. 

Saylor  v.  Obendorf,  436. 440  (3) . 

(B)  Demubbeb  to  Evidence. 

7.  Taking  Case  from  Jury. — Assessment  of  Damages. — It  Is  discre- 
tionary with  the  trial  judge,  upon  the  filing  of  a  demurrer  to  the 
evidence,  to  have  the  jury  assess  the  damages  conditionally,  or  to 
discharge  the  jury  and,  If  the  demurrer  be  overruled,  to  empanel 
a  new  jury  to  make  such  assessment,  the  latter  course  being  pref- 
erable. Plaskett  v.  Benton-Warren,  etc.,  Soc,  ;i58.  3G0  ( 1 ) . 
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8.  Taking  Case  from  Jury. — Hou>  Considered, — On  defendant's  de- 
murrer to  the  evidence  the  court  must  accept  as  true  all  facts 
favorable  to  the  plaintiff  which  the  evidence  shows  either  directly 
or  by  inference,  and  where  the  evidence  is  in  conflict  that  which 
is  unfavorable  to  the  plaintiff  must  be  rejected. 

Plaskett  v.  Benton-Warren,  etc.,  8oc..  358, 360  (3) . 

9.  Taking  Case  from  Jury. — New  Trial. — On  the  overruling  of  de- 
fendant's demurrer  to  the  evidence  a  new  trial  cannot  be  asked 
or  granted,  the  facts,  except  on  the  assessment  of  damages,  being 
admitted  by  such  demurrer. 

Plaskett  V.  Benton-Warren,  etc.,  8oc.,  358, 365  (5) . 

III.    Instructions  to  Jubt. 

Making  instructions  part  of  record,  see  Appeal,  13-20. 

Questioned  instructions,  to  be  considered,  must  be  set  out  In  brief, 
see  Appeal,  36;  Pethtel  v.  Pethtel,  664,  672  (11). 

Exceptions  must  be  taken  to  the  giving  of  instructions,  see  Appeal, 
57;  Indianapolis,  etc..  Transit  Co,  v.  Walsh,  42,  48  (6), 

May  be  cured  by  Interrogatories,  see  Appeal,  58;  HiU  v.  Hill,  99, 
101  (4). 

In  case  of  assault  and  battery,  see  Assault  and  Battery,  1,  2; 
Reichers  v.  Dammeier,  208. 

In  action  by  client  to  recover  money  collected  by  attorney,  see  At- 
torney AND  Client,  3;  Spencer  v.  Smith,  17,  20  (3). 

In  action  against  carrier  for  failure  to  transport  goods,  see  Oar- 
RISES,  7,  12,  13 ;  Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1. 

In  actions  against  carriers  for  personal  injuries,  see  Carriers. 

In  railroad  condemnation  proceeding,  see  Eminent  Domain,  4: 
Indianapolis,  etc.,  R.  Co.  v.  Shea,  608,  612  (5). 

In  an  action  against  a  saloon-keeper  for  loss  of  support,  see  1n- 
TOXIGATINQ  LiQUORS,  1,  2 ;  State,  ex  rel,  v.  Dudley,  674. 

In  actions  against  masters,  see  Master  and  Servant,  43-57. 

Motion  for  a  new  trial  must  designate  questioned  Instructions,  see 
Nlw  Trial,  2;   State,  ex  rel.,  v.  Dudley,  674,  675  (2). 

In  railroad  cases,  see  Railroads,  27,  28. 

As  to  rescission  of  sale,  see  Sales,  1;  McCaskey  Register  Co.  v. 
Cwr/man,  297,  303  (1). 

10.  Duplication. — An  instruction  requested,  covered  by  one  given, 
should  be  refused. 

Dunlap  V.  Indiana  Union  Traction  Co.,  347, 349  (1 ) . 
Indiana  Union  Traction  Co.  v.  Ohne,  632, 636  (5). 
Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 144  (14). 

11.  Inapplicahilitjf. — Instructions  not  applicable  to  the  evidence 
should  not  be  given. 

Dunlap    V.  Indiana  Union  Traction  Co.,  347, 350  (4) . 
Indiana  Union  Traction  Co.  v.  Ohne,  632, 635  (4). 

32.  Argumentative. — ^Argumentative  instructions  are  properly  re- 
fused. Indiana  Union  Traction  Co.  v.  Ohne,  632, 637  (8) . 

13.  Proliwity. — Vagueness. — Instructions  should  be  terse  and  clear. 

Dunlap  v.  Indiana  Union  Traction  Co.,  347, 349  (2) . 

14.  Abstract.— Failing  to  Apply.— An  abstract  instruction  is  not 
erroneous,  where  the  application  thereof  to  the  facts  is  made  in 
other  Instructions.  Pittsburgh,  etc..  R.  Co.  v.  Wood,  1, 14  (22). 
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15.  Misleading. — An  Instruction  which,  considered  with  others, 
does  not  mislead  the  Jury,  is  harmless. 

Reichcrs  v.  Dammeier,  208, 210  (2). 

16.  Correct  hut  Incomplete. — ^The  giving  of  an  instruction  which 
Is  correct  so  far  as  it  goes,  but  which  purports  to  be.  and  is,  in- 
complete, is  not  erroneous. 

Pittsburgh,  etc.,  B,  Co,  v.  Rogers,  230, 247  (19). 

17.  Imperfections. — Appeal. — Where  the  jury  was  fairly  Instructed 
upon  the  merits  of  the  ease,  mere  imperfections  In  some  of  the 
instructions  which  did  not  mislead  the  jury,  are  not  cause  for  a 
reversal.  Indiana  Match  Co.  v.  Kennedy,  627,  r):J2  (4) . 

Pittsburgh,  etc.,  R.  Co.  v.  Wood,  1, 13  (ID). 

18.  Inconsistency. — Estoppel. — Appellant  is  estopped  to  complain 
of  inconsistencies  in  the  instructions,  where  such  inconsistencies 
were  caused  by  erroneous  instruct i<»ns  given  at  its  request. 

Lake  Erie,  etc.,  R,  Co.  v.  Cotton,  580,  585  (6). 

19.  Failure  to  Sign. — Correction  by  Nunc  Pro  Tunc  Entry. — ^The 
function  of  a  nunc  pro  tunc  entry  Is  to  malce  a  record  of  some- 
thing that  was  done,  and  the  failure  of  a  judge  to  sign  instruc- 
tions <aunot  be  remedied  by  a  nunc  pro  tunc  entry. 

Bottorft  V.  Bottorft,  692, 693  (3). 

20.  Ansxccrs  to  Interrogatories. — Evidence. — ^An  instruction,  in  an 
action  against  an  intenirban  railroad  company  for  death  because 
of  negligence,  that  if.  as  to  any  interrogatory,  there  is  no  evi- 
dence, or  not  sufficient  evidence,  the  answer  should  be  "No  evi- 
dence," or  "Not  sufficient  evidence,"  is  not  necessarily  harmhil 
to  defendant,  the  answers  being  legally  equivalent,  both  being  a 
finding  against  the  i)arty  having  the  burden  of  proof. 

Ifidianupolis.  etc.,  Traction  Co.  v.  Xeicby,  540, 546  (9). 

IV.     Vebdict. 

(A)     General  Veedict. 

Binding  effect  of,  see  Jury;  Todd  v.  Mills,  471,  473  (1). 

When  controlled  by  Interrogatories,  in  action  by  passenger  for  per- 
sonal injuries,  see  Carriers,  42 ;  Cleveland,  etc.,  R.  Co.  v.  Harvey, 
153,  156  (4). 

21.  Effect. — A  general  verdict  for  the  plaintiff  establishes  the  al- 
legations of  his  complaint.    Southern  R.  Co.  v.  Bufkins,  80,  SI  (1). 

22.  Effect. — A  general  verdict  settles  all  conflicts  in  the  evidence 
in  favor  of  the  successful  party,  and  establishes  all  allegations 
upon  which  there  is  any  proof. 

Cleveland,  etc.,  R.  Co.  v.  Moore,  58, 60  (2) . 

23.  Deeds. — Delivery. — A  general  verdict  against  appellants  who 
were  contending  thnt  the  deed  in  controversy  was  delivered,  is  a 
finding  that  it  was  not.  Pethtel  v.  Pethtel,  664, 671  (10). 

24.  Effect. — Interrogatories. — A  general  verdict  Is  a  finding  for  the 
successful  party  upon  all  the  issues,  but  an  answer  to  an  inter- 
rogatory to  the  jury  controls  such  verdict  so  far  as  such  answer 
affects  the  verdict. 

Mellette  v.  Indianapolis,  etc..  Traction  Co.,  88, 93  (1). 

26.  Interrogatories.— A  general  verdict  for  the  plaintiff  is  a  find- 
ing in  plaintiff's  favor  upon  all  of  the  issues,  and  answers  to  the 
interrogatories  to  the  jury  control  the  general  verdict  only  when 
in  Irreeoncilftble  conflict  therewith. 

Cleveland,  etc.,  R.  Co.  v.  Harvey,  153, 155  (2). 
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(  B  )      I NTEAAOO  AT0RIE8. 

May  cure  Instructions,  gee  Appeal,  61;  Hill  v.  HUh  99,  101  (4). 

To  Jury,  in  personal  injury  cases,  see  Cabsiers,  42;  Cleveland,  etc., 
R.  Co.  V.  Harvey,  153,  156  (4). 

In  actions  by  servants,  see  Masteb  and  Sebvant,  50,  58-61. 

In  railroad  cases,  see  Railboads,  29. 

In  case  of  trespass,  see  Tbespass. 

26.  Conflict. — Conflicting  interrogatories  nullify  one  another. 

Boyer  v.  Indianapolis,  etc.,  Traction  Co.,  683, 687  (2) . 

27.  Verdict. — Conflict. — A  gencial  verdict  for  the  plaintiff  consti- 
tutes a  fludiug  in  his  favor  ni)on  all  of  the  issues,  and  answers 
to  interrogatories  to  the  jury  overturn  such  verdict  only  when 
they  are  irreconcilable  therewith  upon  any  evidence  admissible 
within  the  issues. 

Boycr  v.  Indianapolis,  etc.,  Traction  Co.,  683, 686  (1 ) . 

28.  Verdict — Conflict. — How  Determined. — In  determining  whether 
there  is  a  conflict  between  the  general  verdict  and  answers  to 
the  interrogatories  to  the  jury,  only  the  pleadings,  general  ver- 
dict and  such  answers  will  lie  considered. 

Cleveland,  etc.,  R.  Co.  v.  Harvey,  153, 156  (3) . 

29.  Insufficient  Answers. — Remedy. — The  remedy  for  an  imperfect 
answer  to  an  interrogatory  to  the  jury,  is  a  motion  to  require  a 
complete  answer. 

Indianapolis,  etc..  Traction  Co.  v.  Newhy,  540, 547  (10) . 

30.  Requests  for. —  Giving  to  the  jury  certain  interrogatories 
headed  by  a  request  by  defendant  that  they  be  submitted,  is  open 
to  adverse  criticism,  but  does  not  constitute  reversible  error. 

Terre  Haute  Traction,  etc.,  Co.  v.  Payne,  132, 143  (13). 

V.    Tbial  by  Court. 

(A)     Special  Findings  and  Conclusions  of  Law. 

In  case  of  adverse  possession,  see  Adverse  Possession,  2 ;  Mayer  v. 
C.  P.  Lesh  Paper  Co.,  250,  255  (6). 

How  made  part  of  record,  see  Appeal,  21-23. 

Showing  that  Judgment  rests  upon  incompetent  evidence  work  a 
reversal,  see  Appeal,  64;  Buffalo,  etc..  Quarries  Co.  v.  Davis. 
116,  120  (4). 

Failing  to  show  that  a  fence  constituted  a  boundary  line,  see 
Boundaries  ;  Mayer  v.  C.  P.  Lesh  Paper  Co.,  250,  253  (3). 

In  cases  of  breach  of  contract,  see  Contracts,  37,  38. 

Should  not  contain  evidentiary  facts,  see  Contracts.  38;  Shelton 
V.  Lundin,  172,  177  (3). 

A  stilt  to  prevent  sale  of  unissued  shares  of  capital  stock  of  corpo- 
ration, see  CoBPOBATiONS,  3;  Griffith  v.  Sprowl,  504,  510  (7). 

On  trial  of  exceptions  to  final  report,  see  Executors  and  Adminis- 
TBATOBS,  9;  Roberts  v.  Dimmett,  566,  508  (1). 

In  exception  to  guardian's  final  report,  see  Guabdian  and  Ward,  1 ; 
Hudspeth  v.  Kitchen,  524,  52G  (1). 

In  suit  to  foreclose  a  nirolianic's  Hen,  see  Mechanics'  Liens,  3; 
SmaU  V.  Indianapolis  Mortar .  etc..  Co.,  160,  161  (1). 
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31.  Conclusions  of  Law. — Exceptions. — Exceptions  to  concluBioiiB 
of  law  admit  the  correctness  of  tlie  si>ecial  findings. 

Roberta  v.  Dimmett,  566, 569  (3). 

32.  Conclusions  of  Law. — Exception Ji  to. — Effect. — An  exception  to 
conclusions  of  law  admits  that  the  facts  within  the  issues  are 
fully  and  fairly  found.  Weeks  \.  Hathaway,  196,201  (1). 

33.  Failure  to  Find  Certain  Facts. — Effect. — A  failure  to  find  cer- 
tain facts  is  a  finding  against  the  party  having  the  burden  of 
proving  such  facts.  Lay^on  v.  Hcrr,  203,  207  (6). 

34.  Evidentiary  Facts. — When  Sufflcient. — Where  the  findings  set 
out  evidentiary  facts  admitting  of  but  one  conclusion  as  to  the 
ultimate  fact  to  l>e  proved,  such  fact  will  be  considered  as  proved, 
but  if  doubt  exists  as  to  the  proper  Inference,  the  party  upon 
whom  the  burden  of  proving  such  fact  rests,  will  fail. 

Mayer  v.  C.  P.  Leah  Paper  Co.,  250, 255  (5) . 

35.  Omissions. — Burden  of  Proof. — ^The  plaintlflP  has  the  burden  of 
proving  the  allegations  of  his  complaint,  and  if  the  special  find- 
ings fail  to  set  out  the  facta  necessary  to  a  recovery  by  the  plain- 
tiff, the  defendant  Is  entitled  to  judgment. 

Mayer  v.  C.  P.  Lesh  Paper  Co.,  250, 251  ( 1 ) . 

36.  Failure  of.— Fraud, — A  failure  of  the  special  findings  to  show 
fraud  is  fatal  to  a  suit  based  urion  alleged  fraud. 

Griffith  v.  Sprowl,  504, 513  (9). 

37.  Conclusions  of  Law. — Questionitig  Correctness  of. — New  Trial. 
— ^The  correctness  of  conclusions  of  law  upon  a  special  finding  of 
facts  can  be  raised  by  exceptions  to  such  conclusions,  but  not  by 
a  motion  for  a  new  trial.  Boos  y.8i€gmund,2S^,  285  (2). 

TBUSTEES— 

See  Township  Trustees. 

TBTJSTS— 

Mother  of  bastard  child  is  trustee,  for  benefit  of  child,  of  money  re- 
covered in  bastardy  case,  see  Bastardy,  2;  Lewis  v.  Hershey, 
104,  106  (2). 

Person  knowingly  borrowing  money  from  trustee  becomes  trustee 
to  beneficiary,  see  Bastardy,  3;  Lewis  v.  Hershey,  104,  106  (3). 

Declarations  of  trustee,  see  Evidence,  12-14;  Traylor  v.  Hollis, 
680. 

Person  may  hold  real  property  In  trust,  see  Vendor  and  Pur- 
chaser, 9,  10;  Weeks  v.  Hathaway,  196. 

1.  Certificates  of  Deposit. —  Trustees. —  A  certificate  of  deposit 
given  by  a  person  to  his  wife  to  be  delivered,  at  his  death,  to  the 
beneficiary,  constitutes  a  trust  fund  in  favor  of  such  beneficiary. 

Traylor  v.  Hollis,  680, 682  ( 1 ) . 

2.  Conveyances. — Consideration. — Where  certain  persons  appointed 
another  to  purchase  certain  lands,  the  deed  to  he  taken  In  his 
name,  the  purchase  money  being  furnished  by  them,  a  trust  arises 
in  their  favor  (§4019  Bums  1908,  §2976  R.  S.  1881),  and  they 
may  require  the  sale  of  such  land  and  a  distribution  of  the  pro- 
ceeds. Dressel  v.  Lohstein,  595. 

3.  Limitation  of  Actions. — Bastardy. — Money  Recovered. — Where 
the  father  of  a  dnncrhtor  who  recovered  a  sum  of  money  In  a  bas- 
tardy case,  borrowed  such  money,  knowing  of  such  recovery,  he 
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thereby  l)ecomes  a  trustee  of  such  money,  and  the  statute  of  limi- 
tations does  not  begin  to  run  against  an  action  therefor  by  such 
child  until  after  his  dear  and  unequivocal  repudiation  of  such 
trust  LevHs  v.  Hershey,  104. 108  (5) . 


Opinion  of,  sometimes  binding,  see  Vendor  and  Pubchaseb,  2; 
Boltz  V.  O'Conner,  17S,  181   (2). 

VARIANCE— 

See  Pleading. 

VENBOB  AND  PTTBCHASER— 

See  Aliens  ;  Boundabies. 

Conflicting  evidence  as  to  breach  of  warranty  will  not  be  weighed 
on  appeal,  see  Appeal,  51 ;  Underwood  v.  Deckard,  663. 

Declnrations  of  vendor,  see  Evidence,  10.  11;  Pethtel  v.  Pethtel, 
604. 

Declarations  of  nominal  purchaser,  admissible  to  establish  result- 
ing trust  in  favor  of  third  person,  see  Evidence,  13;  Traylor  v. 
Bolliis.  G80.  G82  (3). 

1.  Lands, —  Representations. —  Presumptions. —  A  vendor  is  pre- 
sumed to  know  the  truth  of  his  representations  as  to  the  char- 
acter of  soil  on  his  farm,  and  the  value  thereof. 

Boltz  V.  O'Conner,  178, 180  (1) . 

2.  Represent  at  ions. -Opinions. — Value. — Representations  as  to  the 
value  of  a  farm  are  usually  considered  as  merely  expressions  of 
opinion ;  but  where  the  vendor  know^s  that  the  purchaser  is  wholly 
ignorant  of  the  value  of  the  land,  and  the  value  is  stated  as  a 
fact  and  relied  upon,  to  the  vendor's  knowledge,  the  vendor  is 
bound  thereby.  Boltz  v.  O'Conner,  178, 181  (2). 

3.  Representations  as  to  Value. — Ansicer, — Counterclaim. — ^Allega- 
tions in  ail  answer  and  in  a  counterclaim  that  the  vendor  falsely 
represented  that  his  farm  was  worth  $19,000.  that  the  purchaser 
was  not  acquainted  with  the  value  thereof,  that  relying  upon  the 
representation  he  purchased  said  farm,  and  that  such  farm  was 
not  worth  more  than  $12,000,  do  not  show  that  such  representa- 
tion was  more  than  the  expression  of  an  opinion. 

Boltz  V.  O' Conner,  178, 181  (3) . 

4.  Representations  as  to  8oH. —  Answer. —  CounferclaM.— Allega- 
tions in  an  answer  and  In  a  counterclaim  that  the  vendor  falsely 
represented  the  soil  on  his  farm  to  be  rich,  very  productive,  deep 
and  black,  for  the  purpose  of  cheating  the  purcha.ser,  that  the 
purcliaser  was  ignorant  of  the  falsity  thereof,  and  that  the  pur- 
chaser was  injured  thereby,  sufficiently  show  false  representa- 
tions of  facts,  and  constitute  a  good  defense  and  counterclaim 
to  an  action  for  the  pnrohaso  price. 

Boltz  V.  O* Conner,  178, 181  (4). 

5.  FaUe  Representations.^Fraud. —Yenaors  who  falsely  represent, 
to  a  purchaser's  injury,  are  ordinarily  not  permitted  to  take  ad- 
vantage thereof  under  the  pretense  that  the  purchaser  should  not 
have  believed  them.  Boltz  v.  O' Conner.  178. 183  (6) . 

«.    False  Representation3.-^Fraud.^A  vendor's  statements  that  the 

^?JL^I^  ^*®  1^1^^  ^^  ^^^^y  productive,  rich,  deep,  and  black,  are  ex- 
pressions of  fact  and  not  of  opinion. 

Bottzy.  O'Conner,  178. 1ft3  (6).  184  (6). 
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7.  RepresentatioiM. — ''Rich''  Sfoi7.— The  word  "rich,"  when  applied 
to  the  soil.  Imports  fertility,  productiveness,  and  abundance  of 
yield.  Boltz  v.  O'Connen  178, 183  (7) . 

a  "IToZtf."— Real  Property.— The  word  "hold,"  as  applied  to  the 
title  to  real  estate,  imports  the  duration  of  the  tenure  of  the  es- 
tate. Lehman  v.  State,  ex  rel,  330, 336  (8) . 

9.  Real  Property. — Trusts. — Actual  Notice,— \  purchaser,  without 
actual  notice,  who  purchases  real  estate  from  the  legal  owner 
thereof,  takes  the  title  thereto,  where  such  legal  owner  was  hold- 
ing such  land  in  trust  under  an  unrecorded  instrument  (§3964 
Bums  lOaS,  §2a32  R.  S.  1881).    Weeks  v.  Hathaway,  196. 201  (2). 

10.  Real  Property. — Trusts. — .Vofice.— Where  the  actual  owner  of 
one-half  of  a  tract  of  land  Is  in  possession  of  the  whole  tract,  ac- 
counting to  the  owner  of  the  other  half  in  rents,  the  other  owner 
holding  the  legal  title  to  the  whole  tract,  a  purchaser  of  the  tract, 
actually  knowing  that  such  possessor  claimed  some  title  to  such 
tract,  takes  title  to  but  one-half  thereof. 

Weeks  v.  Hathaway,  196, 201  (3),  203  (3). 

11.  Adverse  Claims. — Notice. — ^A  purchaser  is  chargeable  with  no- 
tice of  another's  claim  of  title,  where  the  circumstances  are  such 
that  he  should  have  known  thereof. 

Weeks  v.  Hathaway,  196, 202  (4). 

12.  Liens, — Waiver, — A  vendor  waives  his  right  to  a  lien  by  tak- 
ing collateral  security  for  the  debt. 

Buffalo,  etc,.  Quarries  Co.  v.  Davis,  116. 119  (2). 

13.  Liens, — Revivor. — Written  Contracts,  Varying  "by  Parol  Evi- 
dence,— A  vendor's  lien  waived  by  the  taking  of  collateral  secur- 
ity cannot  be  revived ;  and  a  written  contract  accepting  collateral 
security  cannot  be  varied  by  parol  testimony. 

Buffalo,  etc..  Quarries  Go.  v.  Davis,  116, 120  (3). 

14.  Sales  of  Lot  Covered  hy  Portion  of  Building, — Easement. — 
Special  Findings, — Special  findings  showing  that  a  vendor  sold  a 
lot  of  ground  upon  which  a  portion  of  a  house  was  situated,  are 
not  sufficient  to  warrant  a  conclusion  of  law  that  the  purchaser 
took  the  lot  subject  to  a  reservation  of  the  right  to  continue  the 
use  thereof  by  such  owner  of  the  house,  there  being  nothing  to 
show  the  character  or  condition  of  the  house. 

Mayer  v.  C.  P,  Lesh  Paper  Co.,  250, 253  (4) . 
VENIBE  DE  KOVO— 

See  Motions. 

VEBDICT— 
See  Tbial. 


By  failing  to  discuss  in  briefs,  on  appeal,  see  Appeal,  27-36,  59. 
Of  tender,  see  Tender.  2:  Supreme  Tent,  etc.  v.  Fisher,  419.  427 
(7). 

Of  right  to  vendor's  lien  by  taking  collateral  security,  see  V  en  now 
AND  PuBGHASEB,  12,  13;  Buffalo,  etc,  Quarries  Co,  v.  Davis,  UH. 

WABBANTY— 

See  Deeds  ;  Vendor  and  Purchaser. 
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WIDOWS— 

See  Descent  and  Distbibution. 


Election  under,  by  widow,  see  Descent  and  Distribcttion,  9;  Rob- 
erta V.  DimnUtt,  566,  570  (6). 

Testimony  of  former  witness,  now  a  nonresident,  admissibility  of, 
see  Evidence,  24;  Reichers  v.  Dammeier,  208,  209  (1). 

1.  Codicils. — Effect, — ^The  purpose  of  a  codicil  is  to  enlarge,  or  re- 
strain, but  not  to  revoke,  or  supersede,  the  provisions  of  a  will. 

Lee  v.  Lee,  645, 647  ( 1 ) . 

2.  Construction  of  Language, — Pres^tmptions, — ^The  presumption  is 
that  the  words  of  a  will  were  employed  In  their  customary  legsil 
sense.  Clore  v.  Smith,  340»  342  (2) . 

3.  Construction, — Intention, — How  Ascertained. — In  construing  a 
will  tiie  courts  will  consider  only  the  language  used  in  the  will. 

Lee  V.  Lee,  645,  648  (2) ,  649  (2) . 

4.  Construction, — Rules  for. — ^Technical  rules  for  the  construction 
of  wills  will  not  overthrow  the  evident  intent  of  the  testator,  un- 
less such  intent  is  In  violation  of  the  law. 

Coulter  V.  Crawfordsville  Trust  Co,,  64, 68  (1). 

5.  Technical  Words. — ^Technical  words  in  a  will  should  be  given 
their  legal  effect,  unless  other  language  used  shows  clearly  that 
they  were  used  with  a  different  meaning. 

Coulter  V.  Crawfordsville  Trust  Co,,  64, 68  (2). 

6.  Supplying  Words. — Words  may  he  supplied  in  a  will,  where  they 
do  not  oppose  the  manifest  intent. 

Coulter  V,  CrawfordsviUe  Trust  Co.,  64, 68  (3) 

7.  AmlHguities. — Construction  "by  Parties. — Where  a  testator  gave 
to  his  wife  "fifteen  hundred  dollars  to  stand  In  the  farm,**  and 
such  widow  and  the  other  devisees  and  legatees  agreed  that  such 
amount  should  be  considered  as  a  bequest  and  be  a  lien  upon  the 
farm,  a  devisee  who  purchased  other  interests  on  a  basis  of  such 
agreement,  cannot  evade  the  payment  of  such  sum  to  the  admin- 
istrator of  such  widow  upon  her  death. 

Coulter  V.  Crawfordsville  I'rust  Co.,  64, 68  (6). 

8.  Construction. — Intention. — A  will  should  be  so  construed  as  to 
carry  out  the  intention  of  the  testator,  and  the  courts  in  doing 
so  will  ctmslder  all  parts  thereof.        Hayes  y.  Martz,  704, 706  (1). 

9.  Conditions. — Failure  of. — ^A  provision  in  a  will  that  if  the  de- 
visee should  die  before  he  becomes  twenty-one  years  old  the  prop- 
erty shall  go  to  certain  persons,  will  not  be  considered,  where 
such  devisee  attained  such  age.  ^a2/ea  v.  i/arf^,  704, 707  (2). 

10.  "Heirs," — ^The  term  "heirs,"  as  used  in  a  will.  Is  a  word  of 
limitation.  Lee  v.  Lee,  645, 649  (5) . 

11.  Language  of. — "Descend." — ^The  word  "descend,"  as  used  In  a 
will  providing  that  "if  said  John  Horsely  Hayes  shall  die  leaving 
children,  the  farm  shall  descend  to  them,"  means  to  "go  to." 

Hayes  v.  Marte,  704, 707  (S) . 

12.  Devise  to  Devisee  and  His  Heirs. — Rule  in  Shelley*8  Ca«e.— A 
devise  to  a  devisc^e  and  his  heirs,  either  mediately  or  immediately, 
gives  a  fee-s'mple  title  to  such  devisee.        Lee  v.  Lee,  645, 648  (3). 
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13.  Codicils. —  Construction. —  Estates. —  **Heirs  of*  Devisee, —  A 
will  devislDg  certain  real  estate  to  the  devisee  "in  fee  simple," 
followed  by  a  codicil  revoking  and  cancelling  such  devise  and  giv- 
ing In  lieu  thereof  the  same  land  "to  vest  in  said  [devisee]  at 
[testator's]  death  for  a  period  of  natural  life  of  said  [devisee] 
and  at  the  death  of  said  [devisee]  the  remainder  and  the  fee 
simple  of  said  described  real  estate  •  ♦  *  shall  vest  in  the  heirs 
of  said  devisee,  gives  to  such  devisee  a  fee-simple  title. 

Lee  V.  Lcc,  G45,  649  (6) . 

14.  Devise  of  Fee  Simple. — Limiting. — A  will  in  form :  "I  will  and 
bequeath  unto  my  grandson  ♦  ♦  ♦  the  farm  on  which  I  now 
live,"  and  further  providing  in  a  subsequent  clause  that  if  such 
grandson  should  "die  before  he  attains  the  age  of  twenty-one 
years,  the  property  hereby  willed  to  him  shall  be  equally  divided 
between  my  two  children"  and  that  if  such  grandson  should  "die 
leaving  children,  the  farm  shall  descend  to  them,  but  it  is  not  to 
be  sold  or  disposed  of  by  said"  grandson,  gives  to  such  grandson 
a  fee  simple.  ITai^csv.J/arf^,  704,  709  (5). 

15.  Df'vise  of  Fee  Simple. — Subsequent  Words  Cutting  Down. — 
Where  a  provision  of  a  will  gave  to  the  devisee  a  fee-simple  title, 
a  subsequent  clause,  to  cut  down  such  estate,  must  use  language 
equally  clear  and  specific,  limiting  such  estate. 

Hayes  v.  Martz,  704, 708  (4) . 

16.  Remainders. — Contingent. — Vested. — Postponement. —  Presump- 
tions.— The  law  favors  the  vesting  of  estates  absolutely,  rather 
than  contingently,  and  at  the  earliest  possible  moment  the  pre- 
sumption being  that  words  of  postponement  relate  to  the  begin- 
ning of  the  time  of  enjoyment  and  not  to  the  vesting  of  the  estate. 

Clore  V.  Smith,  340, 342  ( 1 ) . 

17.  Remainders. — Vesting. — A  will  devising  to  testator's  widow 
certain  real  estate  for  life,  and  further  providing  that  "at  her 
death  *  ♦  •  the  rest  and  residue  of  [his]  property  to  be  divided 
among  [his]  children  then  living  and  their  d*»scendants,"  gives  a 
remainder  to  testator's  children,  vesting  at  his  death,  but  the  en- 
joyment of  which  was  postponed  until  the  death  of  such  widow, 
Corey  v.  Springer.  138  Ind.  r^OG,  and  Wood  v.  Rohertso7i,  113  Ind. 
323,  distinguished.  ^  Clore  v.  Smithy  340, 343  (3) . 

18.  Legacies. — Vesting. — Enjoyment. — A  will  bequeathing  to  each 
of  two  of  testator's  sons  a  certain  sum  of  money,  making  such 
sums  a  charge  upon  certain  devised  lands,  and  providing  that  "at 
her  [testator's  widow's]  death,  after  the  payment  of  said  sums" 
the  remainder  of  the  property  to  be  divided,  gives  a  legacy  to 
such  two  .<«ons,  vesting  at  testator's  death  and  payable  upon  the 
death  of  his  widow.  Clore  v.  Smith,  340, 346  (4). 

19.  Construction. — Complaint. — Theory. — Contracts. —  A  complaint 
setting  out  a  will  and  alleging  that  the  parties  thereto  agreed 
upon  a  certain  construction  ther^eof,  and  demanding  that  the  de- 
fendant shall  perform  the  provisions  of  such  will  as  construed, 
proceeds  upon  the  theory  of  enforcing  sucli  agreement,  and  not 
of  enforcing  the  will  as  it  might  be  construed. 

Coulter  V.  CrawfordsviUe  Trust  Co.,  04.  68  (5). 

WITKESSE&— 

Contradictions  In  testimony  of  witness,  question  for  jury,  see  Ap- 
peal, 40;  Boos  V.  Sicgmund,  284,  2S5  (3). 
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1.  Nonexperts. — Insanity. — Weight  of  Evidence. — ^Nonexperts  who 
have  observed  defendant's  actions,  may,  after  stating  the  facts, 
give  their  opinions  as  to  his  sanity,  the  weight  of  such  evidence 
being  for  the  jury.  Wiseman  v.  Qouldsberry,  677, 679  (3). 

2.  Cross-Examination. — Limits  of. — Injuries. — Evidence. — It  is  not 
erroneous  for  tlie  trial  court  to  refuse  to  permit  defendant  to  in- 
quire on  cross-examination  as  to  plaintlfTs  declarations  concern- 
ing her  4iijiiries,  where  the  witness  had  been  asked  in  chief  only 
as  to  the  color  of  plaintiff's  skirt. 

Indianapolis,  etc..  Transit  Co.  v.  Walsh,  42, 46  (3). 

3.  Cross-Examination. — Collateral  Questions. — Eminent  Domain. — 
Damages. — In  an  action  against  a  railroad  company  for  damages 
caused  by  constructing  its  road  in  front  of  the  plaintiflT's  prop- 
erty, the  trial  court's  refusal  to  permit  n  witness  on  cross-exam- 
ination to  be  interrogated  concerning  the  value  theretofore  by 
him  placed  on  other  property,  does  not  show  an  abuse  of  discre- 
tion. Indianapolis,  etc.,  R.  Co.  v.  Shea.  608. 612  (6) . 

4.  Credihility. — Jnrif. — The  credibility  of  a  witness  is  a  question 
for  the  Jury.  Pethtel  v.  Pethtel,  664.  670  (5) . 

5.  Credibility. — Reputation  for  Morality.— 'Evidence. — Evidence  of 
a  party's  reputation  for  morality  is  admissible,  in  a  civil  case,  as 
affecting  his  credibility,  but  such  evidence  should  he  explicitly 
confined  to  such  purpose.  Castle  v.  Clark,  192. 195  (5). 

6.  Imneachment. — Collateral  Matters. — A  witness  may  not  be  con- 
tradicted, as  to  collateral  matters,  by  evidence  of  contradictory 
statements  contained  in  letters.    BottorffY.Boitorff,^&2,G9S  {5). 

WORDS  AND  PHBASES— 

See  Statutes. 

"Aggrieved"  persons,  see  Appeal. 

*'At  or  near,'*  meaning  of,  see  Carriers.  27;  Terre  Haute  Tracti€m, 
etc.,  Co.  V.  Payne,  132,  135  (1). 

"Children,"  meaning  of.  see  Deeds.  0;  Adams  v,  Merrill,  315.  326 

(11). 
"Descend,"  meaning  of,  see  Wills,  11 ;  Hayes  v.  Martz,  70i,  707  (3). 

"Dust,"  meaning  of,  as  used  in  factory  act.  see  Master  and  Serv- 
ant, 1,  10;  Indianapolis  Foundry  Co.  v.  Bradley.  530. 

"Fair  preporderance"  of  evidence,  see  Carriers,  39;  Terre  Hautr 
Traction,  etc.,  Co.  v.  Payne,  132,  141  UO). 

"Free  access"  to  depot,  meaning  of.  see  Railroads,  1-3;  Pitishurfjh 
etc.,  R.  Co.  V.  Town  of  Remington,  561. 

"Ounrantee,"  meaning  of.  see  Contr.\cts,  1;  Bailey  v.  Miller.  475. 
476  (1). 

"Guarantee"  the  possession  of  rigiits  to  a  patent,  see  Contracts.  0 : 
Bailey  v.  Miller,  475,  476  (2),  477  (2). 

"Heirs,"  meaning  of,  see  Deeds,  10;  A'lfims  v.  Merrill,  315,  328  (13). 

"Heirs,"  meaning  of,  see  Wills,  10;  Lvc  v.  Lee,  645,  649  (5). 

"Heirs  of"  devisee,  meaning  of,  see  Wills,  13;  Lee  v.  Lee,  (Un, 
649  (6). 

"Heirs  of  the  body,"  meaning  of,  see  Deeds,  S.  9 :  Adams  v.  Merrill. 
315. 

"Hold,"  as  applied  to  title,  meaning  of.  see  A'endor  and  Pubchasee. 
8;  Lehman  v.  &tate,  ct  rel,  330,  ;{36  (8), 
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"Incompetent,"  as  applied  to  teacher,  see  Schools,  2;  Biggs  v. 
School  City  of  Mount  Vernon,  572,  575  (3). 

"Junior,"  meaning  of,  see  Contbibution,  1 ;  Ellison  v.  Branstrator, 

307,  310  (1). 
"Lease,"  meaning  of,  see  Contracts,  8;  Stahl  v.  Illinois  OU  Co., 

211,  213  (1). 

"Necessary."  meaning  of,  see  Bailment,  1 ;  Rcxroth  v.  Holloway, 

36.37  (1). 

"Property."  meaning  of,  see  Estates,  2;  Adams  v.  Merrill,  315, 
326  (10). 

"Reasonable,"  meaning  of,  see  Bailment,  2;  Rexroth  v.  Holloway, 

36.38  (2). 

"Refusal  of  premises,"  meaning  of.  see  T^ndlobd  and  Tenant,  1; 
C.  Callahan  Go.  v.  Michael,  215,  218  (1). 

"Rich"  soil,  meaning  of,  see  Vendor  and  Purchaser,  7;  Boltz  v. 

O'Conner,  178,  183  (7). 
"Right"  meaning  of,  see  CJontracts,  2;  Bailey  v.  Miller,  475,  477 

(3). 

"Royalty,"  meaning  of.  see  Contracts,  7;  Indiana,  etc..  Oil  Co.  v. 

Stewart,  554,  560  (8). 
"Satisfaction"  of  jury,  see  Carriers,  39;  Terre  Haute  Traction, 

etc.,  Co.  V.  Payne,  132.  141  (10). 

"Within  one  day  from  this  date,"  meaning  of  in  gas  and  oil  con- 
tract, see  Contracts,  25;  Indiana,  etc..  Oil  Co,  v.  Stewart,  554, 
559  (6). 

WOBK  AND  LABOB— 

See  Parent  and  Child. 

Performed  by  husband  upon  wife's  separate  estate,  values  of,  not 
subject  to  execution,  see  Execution  ;  Wasvm  v.  Rahen,  221,  229 
(5). 

Money  Advanced. — Complaint. — Bills  of  Particulars. — In  an  action 
for  commissions  on  sales,  and  for  money  expended,  a  complaint 
which  shows  neither  by  its  averments  nor  by  the  bill  of  particu- 
lars thereto  attached  that  the  commission  was  earned,  nor  that 
such  money  was  advanced  by  the  plaintifT.  is  not  sufficient,  a 
general  allegation  of  indebtedness  being  insufficient. 

Wulschner-Stewart  Music  Co.  v.  Helft,  428  (1) . 
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